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COWENHOVEN  V8.  ThE  CiTY  OF  BROOKLYN. 

To  constitute  a  cause  of  action  for  trespass  upon  land,  it  must  appear  that 
the  plaintiff,  at  the  time  of  the  alleged  trespass,  had  the  actual  possessioa 
of  the  land,  or  that,  being  then  disseised,  he  has  since  regained  the  possea- 
sion  by  entry,  or  has  obtained  a  judgment  awarding  it  to  him. 

The  court  is  not  empowered,  by  section  275  of  the  code,  to  grant  to  the  plain- 
tiff any  relief  to  which  his  proof,  on  the  trial,  may  seem  to  entitle  him,  but 
only  such  as  is  consistent  with  the  case  made  by  the  complaint  and  em- 
braced within  the  issue. 

A  plaintiff  cannot  recover  damages  for  ii\|Uries  to  his  possession,  when  the 
allegations  contained  in  his  complaint  negative  the  existence  of  such  pos- 
session in  him. 

^ectment  cannot  be  sustained  against  a  municipal  corporation  by  proof  that 
at  the  commencement  of  the  action  the  locus  in  quo  was  in  use  by  the  pub- 
lic as  one  of  the  public  streets  of  a  city  }  such  use.  being  inconsistent  with 
actual  occupancy  by  the  corporation,  and  not  affording  evidence  of  any 
claim  by  it  that  it  owns  or  has  any  interest  in  the  premises. 

The  grading,  paving  and  cleaning  of  the  street  are  acts  necessary  for  the  ftilr 
enjoyment  of  the  public  right  of  way ;  and  may  be  regarded  as  showing 
that  the  corporation  claimed  an  easement  for  the  public  upon  the  land ; 
but  cannot  h*i  considered  evidence  that  it  claimed  any  title  to,  or  interest 
in,  the  land,  itself. 


10  OASES  IN  THE  SUPREitE  COUKT. 

Cowenhoven  v.  City  of  Brooklyn. 

f[E  complaint  in  this  action  averred  that  the  plaintiff  was 
seised  of  a  parcel  of  land  in  Brooklyn,  and  lawfully  en- 
titled to  its  possession ;  that  the  defendant  unlawfully,  and 
without  his  consent,  entered  it  and  dug  up  and  removed 
the  soil  upon  it  in  1852,  and  at  various  times  since  then, 
to  his  damage  in  the  sum  of  $1000 ;  that  it  was  then  worth 
$1200 ;  that  the  defendant  is  unlawfully  in  possession  of 
it,  and  unlawfully  withholds  the  possession  of  it  from  the 
plaintiff.  It  also  contained  a  count  for  use  and  occupation. 
The  answer  traversed  the  entry,  and  the  use  and  occupation 
specifically,  and  the  other  allegations  of  the  complaint  gen- 
erally. The  premises  were  embraced  within  the  lines  of  La- 
fayette avenue,  as  opened  and  now  used  as  a  public  high- 
way, which  was  graded  and  paved  in  1853.  At  the  circuit, 
after  the  plaintiff  had  opened  his  case,  the  defendant  moved 
that  the  plaintiff  be  ordered  to  elect  whether  the  complaint 
should  be  one  of  ejectment  or  one  in  trespass.  The  court 
granted  the  motion,  and  to  this  the  plaintiff  excepted.  The 
plaintiff  then  elected  that  the  complaint  should  be  in  tres- 
pass. After  the  election  of  the  plaintiff,  the  court  upon  an 
examination  of  the  pleadings  held  that  the  complaint  set  out 
a  cause  of  action  in  ejectment,  and  that  the  plaintiff  was  in 
error  in  making  his  election.  To  this  the  plaintiff  excepted. 
The  plaintiff  then  introduced  evidence  to  prove  his  title  to  the 
premises,  and  the  occupation  thereof  as  a  street,  and  proved 
that  contracts  had  been  entered  into  between  the  defendant 
and  individuals  for  the  paving  and  grading,  and  for  the 
cleaning  thereof,  which  had  been  done,  under  the  direction 
of  the  corporation,  in  pursuance  of  such  contracts.  He  also 
proved  that  the  premises  could  be  let  for  $50  a  year.  The 
plaintiff  having  rested,  the  defendant  moved  to  dismiss  the 
complaint  on  the  following  grounds :  Ist.  Because  it  did  not 
appear  that  the  defendant  was  in  possession  of  the  premises 
set  forth  in  the  complaint,  and  therefore  the  action  of  eject- 
ment could  not  be  sustained.  2d.  That  he  could  not  in  this 
action  recover  any  other  relief.     After  hearing  counsel,  the 
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CoweDhoyen  r.  City  of  Brooklyn. 

presiding  justice  ordered  the  complaint  to  be  dismissed,  and 
it  was  dismissed  accordingly.  The  plaintiff  moved,  at  a 
special  term,  for  a  new  trial,  which  wm  denied  j  whereupon 
he  appealed  to  the  general  term. 

E,  P,  Wheeler^  for  the  appellant 

A.  McCuCy  for  the  respondent. 

By  the  Oourt,  Soruoham,  J.  On  th^  trial  of  this  action, 
the  defendant  moved  that  the  plaintiff  should  be  ordered  to 
elect  whether  the  complaint  should  (to  use  the  words  of  the 
case)  "be  one  of  ejectment  or  one  in  trespass." 

These  words,  as  denoting  forms  of  action,  are  ignored  by 
the  code,  but  they  are  used  and  understood  in  the  profession 
as  indicating  the  right  for  an  injury  to  which  the  remedy  is 
sought  by  the  action,  the  nature  of  such  injury,  and  the  par- 
ticular character  atid  extent  of  the  relief  which  the  law  au- 
thorizes the  court  to  grant,  as  such  remedy.  The  motion  was 
granted,  and  the  plaintiff  excepted.  He  now  claims  that  if 
there  were  two  distinct  causes  of  action  improperly  united 
in  the  complaint^  the  defect  was  cured  by  the  failure  of  the 
defendant  to  demur.  This  same  point  was  taken  in  a  case 
decided  in  this  district,  and  very  similar  to  this,  {Bvdd  v. 
Bingham^  18  Barb,  494 ;)  and  it  was  there  held  that  such 
an  order  was  proper,  notwithstanding  the  failure  of  the  de- 
fendants to  demur,  because  the  proof  necessary  to  sustain 
the  two  causes  of  action  would  be  inconsistent  and  incongru- 
ous, and  involve  a  conflict  and  contradiction  not  seemly  or 
compatible  with  the  due  administration  of  justice. 

The  motion  to  compel  the  plaintiff  to  elect  was,  however, 
in  the  present  case,  unnecessary;  for,  as  will  appear,  the 
complaint  did  not  state  a  cause  of  action  in  what  was  for- 
merly known  as  the  action  of  "trespass  quare  clausum  fre- 
git"  And  such  I  understand  to  have  been  the  subseqnont 
decision  of  the  learned  justice  before  whom  the  cause  was 


12  OASES  IN  THE  SUPREME  COURT. 

OoweQhoveQ  r.  City  of  Brooklyn. 

tried  at  the  circuit ;  for  after  the  plaintiff  had  elected  to 
proceed  in  trespass,  the  court,  upon  an  examination  of  the 
pleadings,  held  that  the  complaint  set  out  a  cause  of  action 
in  ejectment,  and  the  plaintiff  excepted.  In  effect  this  de- 
cision was  that  no  case  in  the  action  formerly  known  as  the 
action  of  "trespass  quare  clauaum  f regit"  was  made  by  the 
complaint,  and  therefore  that  the  plaintiff  could  not  proceed 
to  make  out  such  a  cause  of  action  by  proof. 

There  is  no  averment  in  the  complaint  that  the  plaintiff 
at  the  time  of  any  of  the  alleged  trespasses  had  the  actual 
possession  of  the  land  to  which  the  injury  is  alleged  to  have 
been  done,  or  that  being  then  disseised  he  had  since  regained 
the  possession  by  entry,  or  had  the  judgment  of  a  competent 
court  awarding  it  to  him.  To  constitute  a  cause  of  action 
for  trespass  upon  land,  some  one  of  these  facts  must  appear ; 
for  the  gist  of  the  action  is  the  injury  to  the  possession. 

Possession  in  the  plaintiff  would  sufficiently  appear  from 
an  allegation  of  title  in  him ;  for  if  the  land  is  vacant  and 
in  the  actual  possession  of  no  one,  the  title  will,  in  judgment 
of  law,  draw  after  it  the  possession.  In  this  case  the  plain- 
tiff deprived  himself  of  this  effect  of  his  allegation  of  title, 
by  averments  in  his  complaint  showing  that  before  and  at 
the  time  he  acquired  title  the  land  was  in  the  actual  posses- 
sion of  the  defendant,  and  has  so  remained  ever  since.  These 
allegations  of  possession  in  the  defendant  cannot  be  rejected 
as  surplusage ;  for  if  the  complaint  is  to  be  r^arded  as  in 
ejectment,  they  or  some  of  them  are  necessary  to  show  a 
cause  of  action,  and  if  as  in  trespass,  then  by  introducing 
them  the  plaintiff  shows  on  the  face  of  his  own  pleading  that 
he  has  no  cause  of  action.  (1  Chit,  Plead.  231.)  Such  a 
pleading  is  so  defective  that  it  was  not,  under  the  former 
practice,  cured  by  the  verdict,  for  the  court  could  only  pre- 
sume those  things  to  have  been  proven  which  could  be  im- 
plied from  the  allegations  on  the  record  by  fair  and  reason- 
able intendment.  {Id,  673.)  And  in  a  case  like  this,  the 
allegations  in  the  complaint  of  possession  in  the  defendant 
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would  preclude  the  preeumption  that  poBsession  in  the  plaia- 
tiff  had  been  proved. 

It  is  not  necessary  to  inquire  how  far  the  code  has  enlarged 
the  power  of  the  court  to  amend  pleadings  on  or  after  the 
trial,  as  no  application  for  leave  to  amend  was  made,  and 
certainly  it  is  not  the  duty  of  the  court  to  suggest  amend- 
ments which  may  affect  the  substantial  rights  of  the  adverse 
party.  Nevertheless  the  plaintiff  now  claims  that  the  evi-* 
dence  he  introduced  on  the  trial  established  trespass,  and 
that  therefore  under  section  275  of  the  code  such  relief  should 
have  been  granted  to  him  as  is  consistent  with  his  proof. 
But  the  court  is  not  empowered  by  that  section  to  grant  to 
the  plaintiff  any  relief  to  which  his  proof  on  the  trial  may 
seem  to  entitle  him,  but  only  such  as  is  consistent  with  the 
case  made  by  the  complaint  and  embraced  within  the  issue. 
The  difficulty  in  this  case  did  not  arise  fi*om  any  mistake  or 
deficiency  in  the  prayer  for  relief,  but  from  the  fact  that  no 
such  case  was  made  in  the  complaint  as  would  entitle  the 
plaintiff  to  recover  damages  for  injuries  to  his  possession  of 
the  Und,  as  the  allegations  contained  in  it  negative  the  ex^ 
istence  of  such  possession  in  him. 

The  evidence  offered  on  the  trial  was  received  to  sustain 
the  alleged  cause  of  action  in  what  under  the  former  practice 
was  known  as  the  action  of  ejectment,  but  the  proof  would 
not  warrant  a  recovery  in  such  an  action ;  for  it  does  not  es- 
tablish any  actual  occupancy  by  the  defendants,  or  that  they 
were  exercising  acts  of  ownership  on  the  premises,  or  claim- 
ing title  thereto,  or  to  any  interest  therein,  at  the  commence- 
ment of  the  action.     (3  B.  S,  592,  §  4,  5th  ed.) 

In  Child  V.  Chappell,  (5  Seld,  246,)  Judge  Denio  properly 
confines  the  claim  of  title,  or  of  some  interest  in  the  prem- 
ises spoken  of  in  the  statute,  to  such  a  claim  as  that  if  it 
were  reduced  to  possession  or  enjoyment  it  would  constitute 
an  actual  occupation  of  the  premises,  so  as  to  authorize  eject- 
ment to  be  brought  on  that  ground.  The  plaintiff  sought 
to  sustain  this  action  by  showing  that  at  the  time  of  its  com- 
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mencement  the  locus  in  quo  was  in  use  as  one  of  the  public 
streets  of  the  city  of  Brooklyn.  Such  use  is  inconsistent  with 
actual  occupancy  by  the  defendant,  and  does  not  aflEbrd  evi- 
dence of  any  claim  by  it  that  it  owned  or  had  any  interest  in 
the  premises.  The  claim  of  the  corporation,  if  any,  was  to  a 
public  right  of  way  over  the  land,  not  incompatible  with  the 
title  of  the  plaintiff,  for  it  was  a  mere  easement ;  nor  with  his 
possession,  for  if  he  owned  the  fee  of  the  land  over  which 
the  street  passes,  he  would  in  contemplation  of  law  be  in 
possession  of  the  street,  and  might  maintain  trespass  against 
another  for  any  use  of  the  land  except  for  the  purpose  of 
traveling.  (Cortelyou  v.  Van  Brundt,  2  John.  357.  Gid- 
ney  v.  Early  12  Wend.  98.)  The  grading,  paving  and  clean- 
ing of  the  street  were  acts  necessary  for  the  fair  enjoyment 
of  the  public  right  of  way ;  and  may  be  regarded  as  showing 
that  the  defendant  claimed  an  easement  for  the  public  upon 
the  land,  but  cannot  be  considered  evidence  that  it  claimed 
any  title  to,  or  interest  in,  the  land,  itself. 

The  order  denying  th^  motion  for  a  <new  trial  should  be 
affirmed. 

Order  denying  new.  trial  affirmed,  with  costs. 

[OsANGB  Gevbbal  TebHi  September  8,  1862.  EmcUt  Brown^  Scntgham 
and  Lett,  Jnstices.] 


ScBiBKEB  V8.  Eelley  and  others. 

The  liability  of  the  owner  or  keeper  of  an  animal  of  anj  description,  for  an 
ii\jai7  committed  by  snch  animal,  is  founded  upon  negligence,  actual  or 
presumed. 

It  is  not  in  itself  unlawful  for  a  person  to  keep  wild  beasts,  though  they  may 
be  such  as  are  of  a  nature  fierce,  dangerous  and  irreclaimable ;  but  the 
propensity  of  such  animals  to  do  dangerous  mischief  being  inherent  and 
well  known,  the  owner  or  keeper  is  required  to  exercise  such  a  degree  of 
care  in  regard  to  them  as  will  absolutely  prevent  the  occurrence  of  an 
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injury  to  others  through  such  vicioua  acts  of  the  aDimal  as  he  is  naturally 
incIiDed  to  commit. 

To  maintain  an  action  for  an  ii^jnry  caused  by  the  yicioos  act  of  such  an  ani- 
mal, it  is  not  necessary  to  prove  that  it  occurred  throus^h  the  actual  neg- 
ligence of  the  owner  or  keeper;  but  the  negligence  upon  which  his 
responsibility  rests  will  be  presumed. 

Where  an  injury  happened  to  the  plaintiff  in  consequence  of  his  horse  taking 
fright  at  an  elephant  passing  along  the  highway  in  the  charge  of  a  keeper, 
prior  to  the  passage  of  the  act  of  April  2, 1862,  regulating  the  use  of  pub- 
lic highways ;  Hdd,  that  to  render  the  owners  of  the  animal  liable  for  the 
damage  sustained,  it  would  be  necessary  to  show,  not  only  that  such  is  the 
effect  of  the  appearance  of  an  elephant  upon  horses  in  general,  but  also  that 
the  owners  knew  or  had  notice  of  it. 

ACTION  brought  to  recover  damages  for  an  injury  caused 
by  the  fright  of  the  plaintiff's  horse  at  the  sight  of  an 
elephant  of  the  defendantis,  about  Noyember  22,  1857,  at  or 
near  Tarrytown,  in  the  county  of  Westchester.  The  elephant 
was  in  charge  of  a  person  alleged  to  be  the  servant  of  the  de- 
fendants. The  person  so  in  charge  at  the  time  of  the  acci- 
dent was  traveling  with  the  elephant  on  the  highway  called 
the  Highland  turnpike,  and  was  riding  on  horseback,  on  the 
westerly  side  of  said  elephant.  The  plaintiff,  with  his  horse 
and  wagon,  was  traveling  through  Beekman  street,  going 
east,  and  was  about  one  hundred  feet  from  said  turnpike  road, 
when  his  horse,  seeing  the  elephant  coming  down  the  turn- 
pike, at  some  distance  above  the  point  of  intersection  of 
Beekman  street  with  the  turnpike,  became  frightened  and  ran 
away,  causing  the  damage  complained  of.  The  complaint 
allied  that  the  defendants  were  the  owners  of  said  elephant, 
and  the  person  in  charge  of  him  their  servant,  and  that  said 
servant  well  knew  that  said  elephant  was  calculated  to  and 
would  frighten  horses,  and  that  by  want  of  care  on  his  part, 
without  any  negligence  of  the  plaintiff,  the  damage  occurred. 
The  answer  of  the  defendant  Kelley  admitted  the  ownership 
of  the  elephant,  and  denied  every  other  allegation  in  the  com- 
plaint. After  the  plaintiff  rested  his  case,  the  counsel  for 
the  defendants  moved  for  a  nonsuit  and  dismissal  of  the  com- 
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plaint,  on  the  grounds,  Ist.  That  there  was  no  proof  that 
the  defendants  knew  the  elephant  would  cause  and  produce 
such  injury ;  and  2d.  There  was  no  proof  of  carelessness  or 
negligence  on  the  part  of  the  defendants  or  their  agents  or 
servants.  Which  motion  was  granted  hy  the  court  and  the 
complaint  dismissed,  on  the  ground  that  no  negligence  was 
shown  on  the  part  of  the  defendants,  and  the  plaintiff  ex- 
cepted to  such  decision.  The  plaintiff  moved  for  a  new  trial, 
on  a  case  and  exceptions  ordered  to  be  heard  in  the  first  in- 
stance at  a  general  term. 

Robert  S.  Hart,  for  the  plaintiff. 

Close  <t  Bobertson,  for  the  defendants. 

By  the  Courty  Scrugham,  J.  The  liability  of  the  owner 
or  keeper  of  an  animal  of  any  description,  for  an  injury  com- 
mitted by  such  animal,  is  founded  upon  negligence,  actual  or 
presumed.  It  is  not  in  itself  unlawful  for  a  person  to  keep 
wild  beasts,  though  they  may  be  such  as  are  of  a  nature 
fierce,  dangerous  and  irreclaimable ;  but  as  the  propensity  of 
such  animals  to  do  dangerous  mischief  is  well  known,  and  is 
inherent  and  not  to  be  eradicated  by  any  effort  at  domestica- 
tion, nor  restrained  except  by  perfect  confinement  or  extra- 
ordinary skill  and  watchfulness,  the  owner  or  keeper  of  such 
dangerous  creatures  is  require^  to  exercise  such  a  degree  of 
care  in  regard  to  them  as  will  absolutely  prevent  the  occur- 
rence of  an  injury  to  others  through  such  vicious  acts  of  the 
animal  as  he  is  naturally  inclined  to  commit.  Under  such 
circumstances  the  occurrence  of  the  act  producing  the  injury 
affords  sufficient  evidence  that  the  owner  or  keeper  has  not 
exercised  the  degree  of  care  required  of  him,  and  his  failure 
to  do  so  is  negligence.  Therefore,  to  maintain  an  action  for 
an  injury  caused  by  the  vicious  act  of  such  an  animal,  it  is 
not  necessary  to  prove  that  it  occurred  through  the  actual 
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negligence  of  the  owner  or  keeper,  but  the  negligence  npoh 
which  his  responsibility  rests  will  be  presumed. 

This  is  so  because  the  injury  results  from  a  Ticious  pro- 
pensity which  is  the  natural  effect  and  sure  accompaniment  of 
the  savage  and  ferocious  nature  of  the  animal,  and  the  exist- 
ence of  such  qualities  in  him  is  equivalent  to  proof  of  ex- 
press notice  of  the  propensity.  But  it  is  apparent  that  the 
rule  will  not  apply  where  the  injury  does  not  proceed  from 
any  such  propensity ;  for  it  is  only  of  its  existence  that  the 
savage  and  ferocious  nature  of  the  animal  can  be  regarded  as 
notice. 

In  this  case  the  injury  resulted  not  from  the  act  of  the 
elephant,  but  from  the  fact  that  his  appearance,  as  he  was 
passing  along  the  highway,  caused  the  horse  of  the  plaintiff 
to  become  frightened  and  unruly.  To  render  the  defendants 
liable  for  the  damage  that  accrued,  it  would  be  necessary  to 
show,  not  only  that  such  is  the  effect  of  the  appearance  of  an 
elephant  upon  horses  in  general,  but  also  that  the  defendants 
knew  or  had  notice  of  it ;  for  if  it  is  conceded  that  the  ele- 
phant is  of  a  savage  and  ferocious  nature,  it  does  not  neces- 
sarily follow  that  his  appearance  inspires  horses  with  terror. 
It  does  not  appear  that  the  elephant  was  at  large,  but  on  thd 
contrary  that  he  was  in  the  care,  and  apparently  under  the 
control,  of  a  man  who  was  riding  beside  him  on  a  horse ;  and 
the  occurrence  happened  before  the  passage  of  the  act  of 
April  2d,  1862,  regulating  the  use  of  public  highways.  There 
is  nothing  in  the  evidence  to  show  that  the  plaintiff's  horse 
was  terrified  because  the  object  he  saw  was  an  elephant,  but 
only  that  he  was  fr^htened  because  he  suddenly  saw,  moving 
upon  a  highway  crossing  that  upon  which  he  was  traveling, 
and  fully  100  feet  from  him,  a  large  animate  object  to  which 
he  was  unaccustomed-^noT^  constat  that  any  other  moving 
object  of  equal  size  and  differii^  in  appearance  from  fluch  as 
he  was  accustomed  to  see  might  not  have  inspired  him  with 
similar  terror.  The  injury  which  resulted  from  his  fright  is 
more  fairly  attributable  to  a  lack  of  ordinarjr  courage  and 
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discipline  in  himself,  than  to  the  fact  that  the  object  which 
he  saw  was  an  elephant 

The  complaint  was  properly  dismissed,  at  the  circuit. 

Judgment  for  the  defendants,  with  costs. 

[Obahob  Gbnbsal  Tbbk,  September  8,  1862.    Emottf  Brown^  Scmgkam 
and  LoU,  Justices.] 


DiNiNNY  V8.  Fay,  late  BheriflF,  &c. 

Taking  the  body  of  a  debtor  in  execution  is  the  highest  form  of  satisfaction 
of  a  Judgment.  Hence  the  neglect  of  a  sheriff  to  arrest  the  debtor,  npon 
au  execotion  issued  against  his  person,  is  a  wrong  to  the  property,  rights  or 
interests  of  the  Judgment  creditor,  which  would  survive  to  his  executors 
or  administrators,  and  is  therefore  assignable. 

Although  the  courts  have  always  made  a  distinction,  and  held  that  the  cause 
of  action  does  not  survive  against  the  executor  or  administrator  of  the 
wrongdoer,  unless  his  estate  was  benefited  by  the  wrong,  yet  it  seems  from 
the  reading  of  the  statute  that  the  cause  of  action  for  the  same  class  of 
actions,  precisely,  survives  alike  in  favor  of  the.executors  and  administra- 
tors of  the  injured  party,  and  against  the  executors  and  administrators  of 
the  ¥rrongdoer. 

But  whether  the  distinction  is  well  founded,  or  not,  it  is  well  settled  that  thb 
wrongdoer  is  liable  himself,  to  the  executor  or  administrator  of  the  person 
iojured,  in  an  action  for  a  neglect  of  duty,  whether  the  wrongdoer  was 
benefited  by  the  wrong,  or  otherwise. 

In  an  action  on  the  case,  against  a  sheriff,  for  neglecting  to  take  the  body  of 
a  defendant  in  execution,  the  sheriff  should  be  allowed,  by  way  of  miti- 
gating damages,  to  prove  the  pecuniary  circumstances  and  condition  of 
the  defendant  in  the  execution. 

THIS  was  an  action  against  the  defendant,  as  late  sheriff 
of  Steuben  county,  for  neglecting  to  arrest  one  Henry  B. 
Tuffts  on  an  execution  issued  by  a  justice  of  the  peace  against 
his  person,  in  an  action  brought  against  him  by  Alonzo  Cur- 
tis, for  wrongfully  injuring  personal  property.  The  judgment 
had  been  assigned  to  the  plaintiff  in  this  suit  by  Curtis,  with 
his  right  of  action  against  the  sheriff.  The  present  action 
was  tried  at  the  Steuben  circuit,  in  April,  1861,  before  Jus- 
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tice  Ekoz  and  a  jury.  The  defendant  moved  for  a  nonsnit, 
on  the  following  grounds :  1.  That  the  plaintiff  had  failed  to 
show  any  opportunity  to  arrest  Tuffts,  or  that  he  was  in  the 
county  of  Steuben,  or  had  been  in  it.  2.  That  the  right  of 
action  was  not  assignable.  3.  That  the  execution  contained 
no  direction  as  to  when  or  where  it  should  be  returned.  The 
motion  was  denied  by  the  court.  The  defendant  then  offered 
to  prove  that  Tuffts  was  a  worthless  person ;  and  that  noth- 
ing could  have  been  gained  by  the  arrest.  The  plaintiff  ob- 
jected to  the  evidence,  on  the  ground  that  it  would  be  no 
defensfi,  and  that  the  answer  to  that  count  in  the  complaint 
did  not  set  up  such  defense.  The  court  sustained  the  objec- 
tion, and  excluded  the  evidence.  The  judge,  among  other 
things,  charged  the  jury  that  it  mattered  not  whether  Tuffts 
was  worth  any  thing ;  that  is,  whether  he  had  any  property 
which  the  sheriff  could  get  hold  of.  The  jury  found  a  ver- 
dict in  favor  of  the  plaintiff  for  $79.16.  The  exceptions 
taken  at  the  trial  were  ordered  to  be  heard  in  the  first  in- 
stance at  the  general  term. 

F.  0.  Dininny,  for  the  plaintiff 

H.  Skerwoody  for  the  defendant. 

By  the  Court^  Johnson,  J.  This  action  was  brought 
against  the  defendant  as  sheriff,  for  the  neglect  of  his  deputy 
in  not  serving  a  body  execution  in  his  hands  against  one 
Henry  B.  Tuffts.  There  was  a  judgment  against  Tuffts,  in 
fkyoT  of  one  Alonzo  Curtis,  on  which  an  execution  against 
the  defendant's  property  had  been  issued  and  returned,  no 
property  found.  Execution  was  then  issued  against  his  body, 
and  placed  in  the  hands  of  the  deputy  on  the  20th  of  August, 
1857.  Tuffts  continued  to  reside  in  the  county  until  the 
20th  of  September,  1857,  when  he  left  the  state,  and  has 
not  since  returned.  The  evidence  tended  to  show  that  the 
deputy,  while  he  had  this  execution  in  his  hands,  knew  where 
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Ttiffto  resided,  and  that  he  called  upon  him  two  or  three  timet 
with  the  execution,  without  arresting  him,  and  that  he  was 
requested  to  arrest  Tuffts  by  the  plaintiff  in  the  execution, 
itt  September,  before  he,  Tuffts,  left  the  state,  and  was  in*> 
formed  by  the  plaintiff  where  he  was. 

The  plaintiff  is  the  assignee  of  the  judgment,  and  of  this 
causes  of  action  against  the  defendant.  It  is  claimed  by  the 
defendant's  counsel  that  the  cause  of  action  is  not  assignable, 
as  it  was  at  the  trial,  when  a  nonsuit  was  asked  upon  that 
ground,  which  was  refused.  Whether  the  cause  of  action  is 
Mdgnable  depends,  as  it  would  seem,  mainly  upon  the  ques- 
tion whether  it  would  survive  to  the  executors  or  administra- 
tors of  the  assignor  in  case  of  his  death.  (Zabriskie  v. 
JStnUil,  3  Kern.  322.  McKee  v.  Judd,  2  id.  622.  The 
Fetyple  v.  Tioga  Com.  Pleas,  19  Wend.  73.) 
•  If  it  was  a  wrong  done  to  the  property,  rights,  or  inter- 
ests of  the  assignor,  the  right  of  action  would  survive  to 
tiie  executor  or  administrator.  (3  R.  8.  5th  ed.  746,  §  1.) 
This  clearly  does  not  fall  within  any  of  the  exceptions  men- 
tioned in  the  several  sections  of  the  act. 

It  seems  to  me  that  upon  the  authority  of  numerous  ad- 
judged cases,  this  must  be  held  to  be  an  injury  done  to 
the  estate  of  the  assignor.  It  has  been  held  that  an  execu- 
tor could  maintain  case  for  a  false  return  to  final  process. 
(Williams'  Ex.  v.  Cary,  4  Mod.  408.  S.  C,  12  id.  71.) 
This  was  upon  the  ground  that  it  was  an  injury  to  the  estate. 
In^  that  case  the  under  sheriff  had  actually  levied  more  than 
he  had  returned.  And  so  for  an  escape  on  final  process.  It 
seems  to  have  been  sometimes  doubted  whether  the  exec- 
«tor  could  have  an  action,  against  the  sheriff  for  an  escape 
upon  mesne  process.  But  upon  principle,  as  Mr.  Ohitty 
says,  he  may.  {See  1  Chit.  PI.  79, 80,  and  cases  there  cited.) 
The  principle  upon  which  the  actioq  is  maintained  for  the 
escape  is,  that  the  body  is  a  pledge  for  the  debt,  and  by  the 
loss  of  the  pledge  the  estate  is  injured.  In  Paine  v.  Ulmery 
(7  Mass.  Bep.  317,)  it  was  held  that  an  action  against  a 
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0heriff  for  the  de&ult  of  his  deputy  in  not  returning  an  6ze« 
ctition,  suryived  to  the  administrator  of  the  judgment  cred- 
itor There  the  action  wae  for  not  returning  the  execution, 
merely.  The  point  was  taken  by  the  defendant's  counsel 
that  no  action  had  ever  been  maintained  by  an  executor  or 
administrator  for  a  mere  nonfeasance ;  and  it  was  urged  thieit 
it  was  not  alleged  in  the  declaration  that  either  the  body  of 
the  defendant  in  the  execution^  or  his  property,  could  have 
been  taken.  But  the  court,  without  hesitfition,  held  that 
the  action  could  be  maintained,  and  ordered  judgment  . 

This  is  a  much  sttonger  case,  as  it  appears  by  the  evidenos 
that  the  body  of  the  defendant  in  the  elecntion  might  kave 
been  taken.  It  is  apparent,  therefore,  that  the.  judgment 
creditor  was  deprited  of  the  satisfaction  of  his  judgment  by 
the  neglect  of  the  defendant's  deputy.  The  law  presumes 
damage  in  such  a  case,  and  the  statute  gives  an  action  against 
the  sheriff  to  recover  it  (3  B.  S.  Oth  ed,  739,  §  98.)  >  The 
damage  was  of  course  to  the  estate  of  the  creditor,  and  pri^ 
ma  facit  was  the  full  amount  of  the  judgm^it.!  (jPorcfoe 
Y.  Hobertsan,  6  Mtll,  550.)  Taking  the  body  of  the  debtor 
in  execution  is  the  highest  form  of  satisfaction  of  a  judg- 
ment It  is  clear,  I  think,  that  this  was  a  wrong  to  the 
property,  rights,  or  interests,  of  the  judgment  creditor,  which 
would  have  survived  to  his  executors  or  administratorsy  and 
was,  therefore,  assignable< 

It  is  claimed  by  the  defendant's  counsel  that  a  cause  of 
action  does  not  survive  to  the  executor  or  administrator  4>f 
the  party  injured,  except  in  cases  where  it  will  survive  against 
the  executor  or  administrator  of  the  person  who  was  guilty 
of  the  wrong;  and  that  an  action  of  this  kind  could  not  be 
maintained  i^inst  the  defendant's  executors  or  administra^ 
tors.  It  would  seem,  from  the  reading  of  the  statute,  that 
the  cause  of  action  for  the  same  class  of  wrongs,  precisely, 
survives  alike  in  favor  of  the  executors  and  administrators  of 
the  injured  party,  and  against  the  executors  and  administEa#- 
tors  of  the  wrongdoer^     Buch  is  the  plain  reading  of  the  stat- 
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nte^  and  I  can  have  no  doubt  that  such  was  the  intention. 
But  the  courts  have  always  made  a  distinction,  and  held  that 
the  cause  of  action  does  not  survive  against  the  executor  or 
administrator  of  the  wrongdoer,  unless  his  estate  was  bene- 
fited by  the  wrong.  (The  People  v.  Oibbs,  9  Wend.  29. 
Franklin  v.  Low,  1  John.  396.  Cravath  v.  Flympton,  adm.y 
13  Maes.  Bep.  454.) 

The  statute  makes  no  such  distinction.  The  action  is 
there  pkinly  given  against  the  executors  or  administrators 
of  the  wrongdoer,  "  for  wrongs  done  to  the  property,  rights 
or  interests  of  another,  for  which  an  action  might  be  main- 
tained against  the  wrongdoer.''  The  action  is  for  the  wrong 
done  to  the  property  or  interests  of  another,  and  not  for  the 
benefits  accruing  to  the  property  or  interests  of  the  wrong- 
doer. I  can  see  no  good  reason  for  any  such  distinction,  in 
law  or  morals,  and  it  is  difficult  to  understand  how  it  ever 
could  have  obtained  under  our  statute.  If  the  executors  or 
administrators  of  the  wrongdoer  were  chargeable  personally, 
there  would  seem  to  be  a  good  reason  for  holding  that  they 
should  not  be  made  liable  unless  some  funds  had  come  to 
their  hands  by  means  of  the  wrong  of  their  testator  or  intes- 
tate. But  as  no  such  consequence  attaches  against  them,  I 
do  not  see  why  the  plain  letter  and  reading  of  the  statute 
should  be  thus  perverted.  This  distinction  was  taken  at  an 
early  day  in  England,  under  a  statute  wholly  different  in 
terms  from  ours,  and  when  the  courts  were  determining  what 
oases,  not  falling  within  the  letter  of  the  statute,  came  within 
the  equity  and  intention  of  it.  The  distinction  thus  taken 
has  been  followed  by  our  courts,  I  think,  without  observing 
the  difference  between  our  statute  as  it  now  stands,  and  our 
former  statute,  and  the  English  statute  under  which  it  was 
first  taken. 

But  whether  this  distinction  is  well  founded  or  not,  it  does 
not  help  the  defendant.  For  it  is  equally  well  settled  that 
the  wrongdoer  is  liable  himself,  to  the  executor  or  adminis- 
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trator  of  the  person  injared,  in  a  case  of  this  kind^  whether 
he  was  benefited  hj  the  wrong  or  otherwise. 

The  remaining  question  is,  whether  the  defendant  should 
have  been  allowed,  by  way  of  mitigating  damages,  to  prove 
the  pecuniary  circumstances  and  condition  of  the  defendant 
in  the  execution.  The  offer  was  to  prove  that  such  defend- 
ant was,  at  the  time  the  judgment  was  rendered  against  him, 
and  at  all  times  afterwards,  utterly  insolvent,  and  without 
any  means  whatever  to  satisfy  the  debt,  so  that  nothing  could 
have  been  gained  by  his  arrest  This  offer  was  overruled, 
and  exception  duly  taken.  It  has  been  repeatedly  held,  in 
actions  against  a  sheriff  for  not  returning^  or  not  collecting, 
an  execution  against  property,  that  the'  evidence  thus  rejected 
was  proper  in  mitigation  of  damages.  {Ledyard  v.  Jones, 
3  Sdden,  550.  Humphrey  v.  Hathorn^  24  Barb.  278. 
Bank  of  Rome  v.  Ourtiss,  1  HUlj  275.  Far  dee  v.  Robertson  j 
6  id.  550.)  The  same  evidence  has  also  been  held  admis- 
sible, in  actions  for  an  escape,  on  mesne  process.  {Patterson 
V.  Westervelt,  17  Wend.  543.  Potter  v.  Lansing,  1  John. 
215.  Kellogg  v.  Manro,  9  id.  300.  BurriU  v.  Lithgow,  2 
Mass.  Rep.  026.  Brooks  v.  Hoyt,  6  Pick.  468.)  I  see  no 
good  reason  why  the  rule  should  not  be  the  same  in  actions 
on  the  case,  for  neglecting  to  take  the  body  of  the  defendant 
in  execution. 

It  is  urged  on  behalf  of  the  plaintiff,  that  the  body  of  a 
defendant  in  execution,  being  in  law  the  highest  form  of  sat- 
isfaction of  a  judgment,  is  equally  so,  whether  the  defendant 
is  rich  or  poor  ;  and  that  it  is  nothing  to  the  sheriff  what 
kind  of  satisfaction  a  plaintiff  may  elect  to  take  of  his  judg- 
ment But  the  conclusive  answer  to  this  is,  that  an  action 
of  this  kind  is  given  against  the  sheriff  by  statute,  ^^  at  the 
suit  of  any  party  aggrieved,  for  the  damages  sustained  by 
him.''  This  means  pecuniary  damages.  Hence,  if  it  should 
be  made  to  appear  that  satisfaction  in  that  form  alone  could 
be  of  no  pecuniary  advantage  to  the  plaintiff,  by  reason  of 
the  poverty  of  the  defendant,  that  fact  would  seem  to  be 
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competent  on  the  question  of  damages.  The  question  is^ 
what  pecuniary  loss  has  the  plaintiff  sustained  by  reason  of 
the  n^ligent  or  wrongful  act.  In  actions  for  an  escape  on 
final  procesB)  brought  against  a  sheriff^  it  has  been  held  in 
England,  and  also  in  Massachusetts^  that  evidence  of  the 
insolvency  of  the  defendant,  in  mitigation  of  damages,  was 
admissible.  {Arden  v.  Ooodacre^  11  Com,  Bench  Rep.  371 ; 
73  JEng.  Com.  L^av)  Rep.  371.  Chaae  v.  KeyeB^  2  Gray,  214.) 
But  in  both  England  and  Massachusetts  the  statutes  give 
such  an  action  to  recover  the  damages  sustained,  and  not  the 
amount  of  the  judgment  In  this  respect  those  statutes  are 
precisely  like  our  statute  which  gives  this  action.  In  actions 
for  an  escape  from  imprisonment  on  execution,  in  this  state, 
the  statute  gives  as  damages,  ^^  the  debt,  damages,  or  sum 
of  money,  for  which  such  prisoner  was  committed,  to  be 
recovered  by  action  of  debt."  (2  R,  8.  437,  §  63.)  And 
hence  it  has  always  properly  been  held  in  such  actions,  in 
this  state,  that  evidence  of  the  insolvency  of  the  defendant 
was  improper.  (Raweon  v.  Dole,  21  John.  454.  McCreery 
T.  WiOeU,  23  How.  Fr.  R.  129.  Renick  v.  Orser,  4  Boaw. 
384.)  This  proceeds  upon  the  sole  ground  that  the  statute 
gives  as  damages  the  entire  debt  or  sum  for  which  the  pris- 
oner is  committed.  And  this  rule,  obviously,  must  still  pre- 
vail here,  in  such  an  action,  although  the  action  of  debt  in 
form  has  been  abolished  by  the  code,  in  all  cases  where  the 
whole  debt  is  claimed  in  the  complaint,  as  was  held  in  Mo- 
Oreery  v.  Willetty  and  Renick  v.  Oreer,  (supra,)  But  that 
does  not  affect  the  rule  in  this  action,  which  is  given  by  a  dif- 
ferent statute.  In  Rawson  v.  DoUj  (supray)  which  was  an 
action  of  debt  for  an  escape  of  a  debtor  in  custody  on  a  ca.  sa.y 
Spencer,  J.,  who  delivered  the  opinion  of  the  court,  says : 
^^If  an  action  on  the  case  had  been  brought,  it  might  have 
been  inquired  what  was  lost  by  the  escape,  and  the  jury 
might  have  given  such  damages  as  they  supposed  the  party 
had  sustained.'" 

This  being  in  nature  strictly  an  action  on  the  case>  to 
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recover  the  damages  which  the  plaintiff  had  snatained^  it  wbub 
proper  to  inquire  into  the  pecuniary  circamstaneeB^  and  con<* 
dition  of  the  defendant  in  the  execution,  for  the  purpose  of 
enabling  Ihe  jury  to  determine  what  pecuniary  loss  the  plains 
tiff  had  sustained  by  the  wm/ecuance.  Upon  the  whole  evi- 
dence, it  would  be  for  them  to  determine  whether  the  plaintiff 
had  lost  the  whole  of  his  debt,  or  what  part,  if  any^  had  been 
thus  lost.  Prima  fcudey  undoubtedly,  the  whole  has  been 
lost)  if  nothing  is  shown  on  the  part  of  the  defendant.  But 
when  the  defendant's  circumstances  are  inquired  into,  the 
jury  will  determine  whether  the  arrest  would  have  produced 
a  satisfaction  in  money. 

The  evidence  offered  was  improperly  excluded,  and  there 
must  consequently  be  a  new  trial,  with  costs  to  abide  the 
event. 

[MovROB  GbkbbaIi  Tbrk,  September  1,  1862*  Johnson^  WbUm  and  J,  C* 
Smitk,  JfUtioee.] 


t)EL0S8  Kobe  w*  Philai^Der  F.  Bell  and  Sylvia  Bell, 

his  wife. 

A  married  woman,  living  with  her  husband,  and  baflng  no  separate  estate, 
cannot,  in  the  abeenoe  of  ber  husband,  and  without  bis  knowledge  or  con- 
sent, enter  into  an  agreement  in  writing,  for  the  purchase  of  real  estate  on 
credit. 

8ncb  an  agreement  is  a  mere  nullity ;  conferring  no  rights,  and  imposing  no 
obligations  upon  either  party. 

Bence,  the  possession  of  the  premises  is,  in  law,  the  possession  of  the  boa- 
band,  and  in  no  respect  that  of  the  wife.  She  is  therefore  improperly  Joined 
with  her  husband  in  an  action  by  the  vendor,  to  recover  the  possession  of 
the  premises  for  a  default  in  the  payment  of  the  purchase  money. 

Where  a  complaint,  in  ejectment,  alleged  that  a  defendaht  was  in  possession 
claiming  in  right  of  his  wife,  whereas  it  appeared  by  the  evidence  that  he 
was  in  possession  claiming  in  his  own  right ;  BM  that  this  was  a  variance 
hi  no  respect  material  in  regard  to  the  merits  of  the  action,  so  far  as  the 
hnabttDd  was  concMfned ;  and  that  it  was  a  case  in  which  the  court  might 
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baTe  directed  the  fact  to  be  found  according  to  tbe  eTidencei  and  order, 
ed  an  amendment  of  the  complaint,  without  costs,  under  section  170  of 
tbe  code. 

ACTION  to  recover  the  possession  of  real  estate.  On  the 
30th  of  Marchy  1852,  the  defendants  executed  and  deliv- 
ered to  the  plaintiff  a  mortgage  on  the  premises  in  question^ 
to  secure  the  payment  of  $442.02.  This  mortgage  was 
foreclosed,  without  serving  any  notice  on  the  wife,  and  the 
premises  were  sold  to  the  plaintiff  in  May,  1858,  when  he 
became  the  owner.  On  the  6th  of  September,  1858,  while 
the  defendant  Philander  F.  Bell  was  still  in  possession  and 
claiming  to  own  the  premises,  the  plaintiff  made  a  written 
agreement  with  Sylvia  Bell,  the  wife,  without  the  knowl- 
edge or  consent  of  her  husband,  by  which  he  agreed  to  sell 
and  convey  the  premises  to  her,  on  certain  terms  and  condi- 
tions, and  she  agreed  to  purchase  and  pay  for  the  same,  and 
to  keep  the  property  insured,  and  pay  all  taxes.  She  was, 
at  the  time,  a  married  woman,  having  no  separate  estate. 
Default  having  been  made  in  the  payment  of  the  purchase 
money,  this  action  was  brought  against  Bell  and  his  wife  to 
recover  the  possession.  Sylvia  Bell,  the  wife,  insisted,  in  her 
answer,  that  she  was  not  a  necessary  or  proper  party  to  the 
action,  and  should  not  have  been  joined  as  such.  The  cause 
was  tried  at  the  Steuben  circuit,  in  April,  1861,  before  Jus- 
tice Knox  and  a  jury.  The  jury  were  directed  to  find  a  ver- 
dict against  both  defendants  ;  and  they  found  accordingly. 

Oeo,  B,  Bradley  J  for  the  plaintiff. 

Clark  Belly  for  the  defendant  P.  F.  Bell. 

D,  Bumseyj  for  the  defendant  Sylvia  Bell. 

By  the  Courts  Johnson,  J.  It  is  impossible  for  the  plain- 
tiff to  maintain  this  action  against  the  defendant  Sylvia  Bell, 
upon  the  undisputed  facts  of  the  case.     She  is  the  wife  of 
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the  other  defendant,  and  lives  with  her  husband,  upon  the 
premises  in  question,  and  has  not,  and  never  had,  any  sepa- 
rate estate.  The  contract,  between  her  and  the  plaintiff, 
which  was  read  in  evidence,  and  by  which  she  agreed  to  pur- 
chase the  premises  in  question,  and  the  plaintiff  agreed  to 
sell,  and  to  convey  to  her,  upon  the  payments  being  all  made, 
is  a  mere  nullity.  It  conferred  no  rights,  and  imposed  no  ob- 
ligations upon  either  party.  It  was  an  attempt  to  deal  with 
a  married  woman  upon  credit,  in  real  estate,  in  the  absence 
of  her  husband,  and  without  his  knowledge  or  consent,  as  is 
expressly  shown  by  the  evidence.  The  contract  does  not  pur- 
port upon  its  face  to  have  been  made  on  behalf  of  the  hus- 
band, by  the  wife,  but  entirely  in  her  own  separate  right,  as 
well  as  name.  Indeed  it  is  expressly  alleged  in  the  complaint 
that  the  defendants  both  entered  into  possession  claiming  in 
right  of  the  wife. 

All  the  disabilities  of  coverture,  on  the  part  of  a  married 
woman,  are  still  in  force,  except  such  as  have  been  removed 
by  the  legislature.  The  legislature  have  not  yet  gone  quite 
to  the  extent  of  authorizing  a  married  woman,  especially  if 
she  has  no  separate  estate,  to  purchase  land  upon  credit.  In- 
deed it  is  quite  apparent  that  they  never  contemplated  giving 
a  married  woman  the  power  to  speculate  in  real  estate,  upon 
her  own  credit,  whether  she  had  a  separate  estate  or  not. 
Even  if  the  act  of  1860  (Seas,  Laws  of  1860,  ch.  90)  could, 
as  I  think  it  cannot,  be  construed  to  confer  such  authority, 
this  pretended  contract  was  previous  to  that  act,  and  can  de- 
rive no  aid  from  it. 

It  is  unnecessary  to  cite  authorities  to  show  that,  at  com- 
mon law,  such  a  contract  by  a  feme  covert  was  entirely  nu- 
gatory. The  possession  was,  therefore,  in  law,  the  possession 
of  the  husband,  and  in  no  respect  that  of  the  wife.  This  be- 
ing so,  she  was  improperly  joined  in  the  action,  and  was,  of 
course,  entitled  to  a  nonsuit,  or  to  a  verdict  in  her  favor. 

The  question  then  arises,  whether  the  action  can  be  main- 
tained against  the  husband,  or  must  fail  altogether.     In  ac- 
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tiona  of  this  kind  where  there  are  several  defendantif,  if  the 
verdict  be  for  the  plaintiff  it  shall  be  against  such  of  the  de^ 
fendants  as  were  in  possession  of  the  premises,  or  as  claimed 
title  thereto  at  the  commencement  of  the  action.  (2  R.  8^ 
307,  §  30.)  It  appears  from  the  evidence  that  Philander  P, 
Bell,  the  husband,  was  in  possession,  at  the  commencement 
of  the  action,  claiming  in  his  own  right. 

A  nonsuit  was  claimed  on  behalf  of  the  husband  ifpon  the 
ground  that  the  complaint  alleged  that  he  was  in  possession 
claiming  in  right  of  his  wife,  whereas  it  appeared  by  the  evi- 
dence that  he  was  in  possession  claiming  in  his  own  right. 
This  presents  a  question  of  mere  variance  between  the  plead- 
ings and  the  evidence.  The  plaintiff  makes  out  a  clear  title 
to  the  premises,  derived  from  the  defendants,  and  there  can 
be  no  doubt  that  the  husband  was  in  possession  wrongfully 
at  the  commencement  of  the  action.  This  variance  is  in  no 
respect  material  in  regard  to  the  merits  of  the  action,  us  far 
as  the  husband  is  concerned,  and  there  is  no  pretense  that  he 
was,  or  could  have  been,  misled  to  his  prejudice.  It  was  a 
case,  therefore,  in  which  the  court  might  have  directed  the 
fact  to  be  found  according  to  the  evidence,  and  ordered  an 
immediate  amendment  of  the  complaint,  without  costs,  under 
§  170  of  the  code.  As  a  joint  verdict  however  was  ordered, 
which  was  excepted  to,  there  must,  for  aught  I  can  see,  be  a 
new  trial,  which  is  ordered ;  costs  to  abide  the  event. 

[MoNHOB  Gkhbbal  Tbbx,  September  1, 1862,  Johntont  WtOes  and  J.  C, 
Smtih,  JuflUcee.] 
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Proof  that  an  individnal  is  repnted  to  be,  and  and  baa  acted,  notoriooaly,  as 
a  poblic  officer,  is  prima  facie  evidence  of  bis  official  character,  without 
producing  bis  appointment. 

This  exception  to  the  general  nde  requiring  the  best  evidence  to  be  given,  la 
founded  upon  the  strong  presumption  that  arises  Arom  the  exercise  of  a  pub- 
lic office,  that  the  appointment  to  it  is  valid ;  and  is  made  for  the  reason 
that  it  would  be  attended  with  general  inconvenience  to  require  ftill  and 
strict  proof  of  the  appointment  or  election  of  public  officers. 

In  an  action  against  a  person  for  an  act  which  he  had  no  right  to  do  unkaa 
an  officer,  he  must  show  that  he  was  prima  facie  an  officer  defure.  Proof 
of  acting  as  such  under  color  of  authority,  and  of  reputation,  is  admissible 
evidence  for  that  purpose;  and  if  proved,  is  sufficient,  in  a  collateral  pro- 
ceeding, to  establish  that  character.    Potter,  J.  dissented. 

The  uniform  practice  of  the  courts  has  been  to  admit  proof  that  officers  have 
been  reputed  to  be  and  have  acted  as  such,  in  cases  where  they  have  been 
sued  for  their  official  acts  and  have  sought  to  justify  their  acts  as  incum- 
bents of  the  office.    Per  BosBKUAits,  J. 

Proof  of  a  call  by  the  trustees  of  a  school  district,  for  a  special  meeting  of 
the  inhabitants,  fot*  the  purpose  of  filling  vacancies  in  the  office  of  trustee, 
of  the  assembling  of  the  inhabitants  under  that  call,  the  election  of  two 
persons  as  trustees  to  fill  vacancies,  and  of  their  acceptance  by  entering 
upon  the  duties  of  the  office,  is  proof  of  an  election  by  the  competent  au- 
thority, and  constitutes  the  persons  thus  elected,  prima  fade^  trustees 
d€  jwre. 

To  defeat  such  prima  facie  title  to  the  office,  a  party  attacking  it  cannot  be 
allowed  to  give  evidence  showing  that  no  vacancy  in  the  office  of  trustee 
existed  when  the  persons  were  chosen. 

The  authority  to  call  a  special  meeting  to  fill  a  vacancy  in  the  office  of  trustee 
being  vested  in  the  remaining  trustees,  and  the  power  to  fill  it,  in  the  meet- 
ing when  assembled  under  such  call,  the  act  of  the  trustees  in  calling  the 
meeting,  and  of  the  meeting  in  filling  the  vacancy,  are  quasi  Judicial  acts ; 
inasmuch  as  both  the  trustees  and  the  meeting  must  first  have  exercised 
their  judgment  and  discretion,  and  determined  and  adjudged  that  a  vacancy 
existed. 

Hence,  whether  there  was,  or  was  not,  a  vacancy  in  fact,  and  if  there  was, 
whether  it  had  existed  for  over  one  month  before  the  election ;  and  if  it 
had,  whether  it  arose  from  a  cause  which  authorized  it  to  be  filled  by  the 
supervisor  of  the  town,  is  wholly  immaterial,  in  an  action  against  the  per- 
sons elected,  for  an  act  done  by  them  as  trustees ;  because  they  are  not 
questions  which  can  be  traversed  in  such  action. 

Natters  of  that  nature  can  only  be  traversed  in  a  direct  proceeding  to  set 
aside  or  quash  the  election.    Until  the  election  be  so  set  aside  or  quashed 
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by  sacli  a  proceeding,  the  persons  claiming  to  be  elected  are  protected  for 
all  acts  done  by  yfrtne  of  the  office  held  nnder  color  of  such  election. 

When  the  jnriadiction  of  an  inferior  tribunal  depends  upon  a  fact  which  such 
tribunal  is  required  to  ascertain  and  determine  by  its  decision,  such  decis- 
ion is  final  until  reversed  in  a  direct  proceeding  for  that  purpose. 

The  test  of  Jurisdiction,  in  such  cases,  is  whether  the  tribunal  has  power  to 
enter  upon  the  inquiry,  and  not  whether  its  conclusions  in  the  course  of  it 
were  right  or  wrong. 

Where  an  indiridual  is  present  at  a  special  meeting  of  the  inhabitants  of  a 
school  district,  called  for  the  purpose  of  filling  vacancies  in  the  office  of 
trustee,  remains  silent  when  the  office  is  being  filled  as  vacant,  makes  no 
objection  when  it  is  filled,  and  without  objection  sees  the  persons  elected 
enter  upon  the  duties  and  assume  responsibilities  in  said  office,  he  himseUT 
neglecting  to  act  as  trustee,  he  will  be  held  estopped  ft-om  denying  the  title 
of  the  persons  so  elected  to  the  office,  on  the  ground  that,  he  himself  be- 
ing a  trustee,  at  the  time,  there  was  no  vacancy  to  be  filled. 

A  general  non-performance  of  the  duties  of  an  office  is  a  refusal  to  serve.  A 
refusal  to  serve  may  be  as  clearly  and  strongly  inferred  from  the  acts  of  an 
incumbent  as  from  a  direct  assertion  that  he  will  not  discharge  the  duties 
of  the  office. 

Thus  where  a  trustee  of  a  school  district  had  not  done  any  business,  as  such, 
for  some  time  previous  to  a  special  meeting  called  for  the  purpose  of  filling 
a  vacancy  in  the  office,  and  he  attended  such  meeting  and  witnessed  the 
election  of  another  as  his  successor,  without  making  any  objection ;  ffdd 
that  a  virtual  refusal  to  serve  was  clearly  shown. 

The  insertion  of  an  improper  item  in  a  tax  warrant  issued  by  the  trustees  of 
a  school  district  will  not  vitiate  the  warrant,  if  otherwise  falid,  or  render 
the  trustees  liable  in  trespass.  The  warrant  is  void  for  the  excess,  only, 
and  the  trustees  personally  liable  in  an  action  to  recover  back'  any  part  of 
such  excess  paid  or  collected.  But  an  action  to  recover  the  value  of  the 
property  sold  on  the  warrant  cannot  be  sustained. 

Where  a  warrant  issued  for  the  collection  of  a  second  assessment  was  the 
same  paper  that  had  been  used  to  collect  a  former  assessment,  with  the  ex- 
ception that  the  first  assessment  had  been  detached  A-om  the  warrant,  the 
date  of  the  warrant  altered,  and  the  second  assessment  attached  to  it ;  and 
the  warrant  thus  altered  was,  with  the  second  assessment,  delivered  to  the 
ooUector ;  Held  that  there  was  nothing  in  this  proceeding  that  operated  to 
vitiate  the  warrant;  it  being,  for  all  practical  purposesf  and  in  legal  effect, 
a  new  warrant. 

When  a  school  district  has  no  site  for  a  school  house,  the  trustees  are  author- 
ized by  thp  statute  to  fix  one ;  but  when  a  school  house  shall  have  be^ 
built  or  purchased,  the  site  shall  not  be  changed,  without  the  superyiaoT's 
consent.  In  such  case  two  things  are  requisite,  to  effect  a  change ;  the 
consent  of  the  supervisor,  and  the  vote  of  the  district;  and  it  matters  not 
^  which  has  the  precedence. 
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The  oertUlcate  of  the  »iiperviBor  is  only  necessary  to  eifect  a  change  of  site; 
it  does  not  relate  to  the  levying  of  a  tax. 

A  school  district,  haying  a  site  on  which  there  had  been  a  bailding  used  for 
school  purposes,  and  such  building  having  been  torn  down,  the  inhabitants 
on  the  12th  of  May,  1867,  met  and  voted  to  change  the  site  of  the  school 
house,  and  they  also,  by  a  separate  resolution,  voted  to  raise  |200  to  build 
a  new  school  house.  The  assessment  of  the  $200  tax  bore  date  June  8, 
and  the  warrant,  June  10, 1857,  but  the  levy  and  sale  were  not  made  until 
1868,  under  a  renewed  warrant.  The  consent  of  the  supervisor,  to  a 
change  of  site,  was  obtained  June  22, 1867.  HM  that  whether  the  reso- 
lution to  change  the  site  was  legal,  or  subsequently  became  so,  was  Immar 
terial ;  that  the  district  being  without  a  school  house,  and  owning  a  site  on 
which  a  new  house  could  be  built,  it  had  the  right  to  raise  the  money ;  and 
that  the  resolution  not  designating  where  the  new  house  should  be  built, 
and  not  being  coupled  with  any  other  resolution  or  matter,  the  court  could 
not  say  that  the  money  was  voted  for  an  illegal  purpose.  And  that  in  the 
absence  of  any  express  words,  it  could  not  infer  that  the  tax  was  voted  to 
be  expended  on  the  new  site,  when  there  was  a  legal  site  on  which  it  might 
be  expended. 

THIS  3¥a8  an  action  to  recover  for  the  taking  and  conver- 
sion of  certain  property.  The  defendants  justified  their 
acts  as  trustees  of  school  district  No.  17^  in  the  town  of 
Dekalb,  St.  Lawrence  county. 

To  prove  his  case,  the  plaintiff  gave  in  evidence  two  war- 
rants issued  by  the  defendants  as  such  trustees ;  one  dated 
April  8,  1867,  the  other  dated  June  10,  1857 ;  and  proved 
that  under  the  first  the  collectors  seized  and  sold  a  heifer, 
worth  $24,  and  under  the  second,  two  cows  and  a  heifer, 
worth  $76.  On  cross-examination  the  defendants  asked  the 
plaintiff's  first  witness  if,  at  the  several  dates  of  the  two 
warrants,  they  were  not  acting  trustees  of  district  No.  17. 
The  question  was  objected  to,  on  the  ground  that  the  de- 
fendants conld  not  show  themselves  trustees  by  reputation, 
or  by  proving  their  own  acts.  The  court  sustained  the  ob- 
jection, and  the  defendants  excepted. 

When  the  plaintiff  rested,  the  defendants  moved  for  a 
nonsuit,  on  the  ground  that  the  warrants  on  their  face  showed 
that  the  defendants  were  the  trustees  of  said  district,  and 
that  their  proceedings,  including  the  sale  of  the  plaintiff's 
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property,  were  regular.     The  court  denied  the  motion,  and 
the  defendants  excepted. 

The  defendants  then  showed  hy  the  records  of  the  district 
that  the  defendant  Spooner  was  elected  trustee  for  three 
years  at  the  annual  meeting  held  September  27,  1856 ;  that 
Spooner  and  one  Stammer  were  trustees  in  February,  1857, 
and  that  as  such  trustees  they  called  a  meeting  of  the  inhab* 
itants  of  said  district  for  the  19th  of  February,  1867,  to  fill 
vacancies  in  the  office  of  trustees,  and  to  do  such  other  busi- 
ness as  might  seem  necessary.;  that  notice  was  given  of  such 
meeting ;  that  such  meeting  was  held,  at  which  time  the  de- 
fendants Beardsley  and  Bigelow  were  elected  trustees,  the 
former  in  place  of  Golton,  and  the  latter  in  place  of  Stammer ; 
and  that  Colton  was  present  at  such  meeting.  That  meet- 
ing also  voted  to  raise  a  tax  of  $10  to  repair  ^school  house. 
The  defendants  further  showed  that  another  special  meeting 
of  said  district  was  notified  and  held  on  the  12th.  of  May, 
1857,  at  which  time  it  was  voted  to  change  the  site  of  the 
school  house  of  said  district,  and  that  it  was  further  voted 
to  raise  by  tax  $200,  for  the  purpose  of  building  a  school 
house  in  said  district  The  defendants  produced  the  consent 
of  the  supervisor  to  change  the  site  of  said  school  house, 
dated  June  22,  1857.  The  assessment  which  the  first  war- 
rant was  issued  to  collect  was  made  March  14,  1857.  The 
warrant  was  to  collect  $26.59,  viz  :  the  $10  voted  at  special 
meeting  February  19,  $10  levied  by  the  trustees  in  addition 
to  repairs  of  school  house,  $1.50  for  book  case,  46  cents  for 
broom,  75  cents  for  wood,  $2.25  for  building  fires,  13  cents 
for  fixing  stove,  $1  for  repairing  school  house  in  1856,  and 
50  cents  for  banking  school  house.  The  tax  ordered  to  be 
made  on  this  warrant  was  not  collected,  and  the  same  was 
renewed  May  18,  1857,  by  the  defendants  Beardsley  and 
Bigelow,  and  the  property  sought  to  be  recovered  was  sold 
on  such  renewed  warrant.  The  assessment  for  the  second 
warrant  was  made  June  8,  1857,  for  $200,  and  the  warrant 
was  issued  for  its  collection. ,  The  defendants  used  for  this 
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purpose  the  same  warrant  issued  to  collect  the  first  assess- 
ment, after  detaching  it  from  the  first  assessment,  altering  its 
date,  and  attaching  it  to  the  new  assessment,  and  delivered 
it  to  the  collector  for  collection.  This  warrant  was  partially 
collected.  It  was  renewed  October  5, 1857,  and  again  re- 
newed by  consent  of  the  supervisor  January  28,  1868.  Un- 
der the  second  renewal  the  plaintiff's  property  was  taken 
and  sold. 

The  defendants  proved,  under  objections,  the  ruling  upon 
which  was  reserved  by  the  court,  that  the  defendants  acted 
as  trustees  of  said  district  after  the  19th  of  February,  1867, 
up  to  the  time  of  this  trial,  hiring  teachers  and  doing  the 
other  business  of  the  district,  and  that  neither  the  plaintiff 
nor  any  persons  other  than  the  defendants  have  acted  as  such 
since  that  date.  The  defendants  offered  to  show  that  at  the 
annual  mating  of  said  district,  held  September  26,  1867, 
Beardsley  and  Bigelow  were  duly  elected  trustees.  This 
evidence  was  objected  to  and  excluded,  and  the  defendants 
excepted. 

The  pMntiff  offered  to  sliow  that  at  the  annual  meeting 
of  the  district  in  September,  1864,  he  was  duly  elected  a 
trustee  for  three  years,  and  had  ever  since  and  still  resided 
within  the  district.  This  evidence  was  objected  to,  the  ob- 
jection overruled,  the  defendants  excepted  and  the  evidence 
given.  The  proof  showed  that  on  the  site  owned  by  the  dis- 
trict was  formerly  an  old  shanty,  which  had  been  used  for 
the  purpose  of  a  school  house,  but  had  been  torn  down  be- 
fore the  $200  was  voted.  It  was  objected  on  the  trial,  by 
the  plaintiff,  and  the  questions  at  the  time  reserved  by  the 
court,  1st.  That  the  first  warrant  was  for  a  greater  amount 
than  had  been  authorized  by  the  meeting ;  2d.  That  its  re- 
newal was  after  it  bad  expired ;  3d.  That  the  second  warrant 
was  the  same  one  used  in  the  first  case,  and  was  functus  of* 
fido;  4th.  That  the  meeting  of  May  had  no  right  to  vote 
the  tax  for  which  the  second  warrant  issued,  as  the  super- 
visor had  not  then  authorized  a  change  of  site.    The  evi- 
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dence  being  closed,  the  defeDdant49  again  moved  for  a  nonsuit, 
on  the  ground  that  they  had  shown  a  complete  justification, 
&c.  The  court  refused  to  nonsuit  the  plaintiff,  and  held  as 
matter  of  law  and  instructed  the  jury ;  Ist.  That  the  con- 
sent of  the  supervisor  was  a  jurisdictional  fact,  and  should 
have  been  obtained  prior  to  the  meeting  of  May  12,  1857, 
and  that  the  vote  at  that  meeting  to  change  the  site  and  raise 
$200  tax  to  build  a  house,  and  the  warrant  issued  for  the 
collection  of  it,  were  therefore  void,  and  the  defendants  were 
trespassers  for  collecting  the  warrant ;  2d.  That  it  was  not 
sufficient  for  the  defendants  in  this  action  to  prove  that 
they  were  trustees  de  facto  merely,  but  they  must  prove 
they  were  trustees  de  Jure^  and  for  that  reason  neither  of 
the  warrants  issued  by  them  afforded  protection  to  them. 
To  all  of  which  the  defendants  excepted.  The  jury  found  a 
verdict  for  the  plaintiff  for  ^^100.84. 

Dart  dk  Tappan^  for  the  plaintiff. 

Morris  dt  Vary^  for  the  defenciants. 

James,  P.  J.  The  acts  of  mere  usurpers  of  office,  without 
any  color  of  title,  are  undoubtedly  wholly  void,  both  as  to 
individuals  and  the  public ;  but  where  there  is  color  of  lawful 
title,  the  doings  of  such  officers,  as  it  respects  third  persons 
and  the  public,  must  be  respected  until  they  are  ousted  by 
an  appropriate  proceeding  to  try  the  validity  of  the  title  to 
the  office.  It  has  been  repeatedly  adjudged  that  the  acts  of 
an  officer  d^  facto ^  though  his  title  may  be  bad,  are  valid,  so 
&r  as  they  concern  the  public  and  the  rights  of  third  persons 
who  have  an  interest  in  the  things  done.  (Gfreen  v.  Burke^ 
23  Wend.  490.  The  People  v.  Steven,  5  Hill,  630.  The 
People  V.  Hopeon,  1  Den.  574.  Plymouth  v.  Painter j  17 
Conn.  Rep.  585.)  But  in  an  action  against  a  person  for  acts 
which  he  would  have  authority  to  do  only  as  an  officer,  he 
must,  in  order  to  make  out  a  justification,  show  that  he  is 
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prima  fdcie  an  officer  de  jure.  (Oreen  ▼.  Burke  and 
I%e  People  v.  Hopaotiy  supra.  Fowler  v.  Beehe^  9  Mass. 
Bep.  231.) 

The  question  presented  is,  was  there  not  proof,  or  an  ofibr 
of  proof,  priina  facie  sufficient  to  show  that  the  defendants 
were  such  trustees  ?  The  defendants  offered  to  proTe  that 
when  they  issued  the  warrants  they  were  acting  trustees  of 
this  district,  which  was  excluded,  and  it  was  subsequently 
proved  that  the  defendants  did  act  as  trustees  of  said  district, 
were  the  only  persons  who  discharged  that  duty,  and  that 
they  were  reputed  to  be  such  officers. 

It  is  a  general  rule  that  the  best  evidence  should  be  pro- 
duced of  which  any  case  in  its  nature  is  susceptible.  This 
rule  does  not  demand  the  greatest  amount  of  evidence  which 
can  possibly  be  given  of  any  fact.  Its  design  is  to  prevent 
the  introduction  of  any  which,  from  the  nature  of  the  case, 
supposes  that  better  evidence  is  in  the  possession  of  the  party, 
to  prevent  fraud.  This  rule,  however,  was  adopted  for  prac- 
tical purposes,  and  should  be  so  applied  as  to  promote  the 
ends  of  justice.  It  is  therefore  subject  to  exceptions,  where 
the  general  convenience  requires  it ;  and  naturally  leads  to 
the  division  of  evidence  into  primary  and  secondary  classes. 
Among  the  exceptions  to  the  foregoing  general  rule,  proof 
that  an  individual  has  acted  notoriously  as  a  public  officer  is 
prima  facie  evidence  of  his  official  character,  without  pro- 
ducing his  appointment.  (Cfreenl.  Ev.  §  83.  Berryman  v. 
Wise,  4  Term  Bep.  366.  Wilcox  v.  Smithy  5  Wend.  231-4 
U.  8.  V.  Beybum,  6  Peters,  352,  367.  Bex  v.  Gordon,  2 
Leach,  581,  685,  586.  Bex  v.  Shelley,  Id.  581,  n.  7  Pe- 
ters, 100.  Bryan  v.  Walton,  14  Oeo.  Bep.  185.  Allen  v. 
State,  21  id.  217.)  On  this  subject  Oreenleaf,  in  his  work 
on  Evidence,  (vol.  1,  §§  91,  92,)  says  :  "  The  rule  rejecting 
secondary  evidence  is  subject  to  some  exceptions,  grounded 
upon  the  public  convenience,  or  the  nature  of  the  facts 
proved.  Thus  the  contents  of  any  record  of  a  judicial  court, 
and  of  entries  in  any  other  public  books  or  registers,  may  be 
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proyed  by  an  examined  copy,  and  is  admitted  because  of  the 
inconYenieiice  to  the  public  which  the  removal  of  such  docu- 
ments might  occasion,  and  also  of  the  public  character  of  the 
facts  they  contain.  For  the  same  reasons,  and  from  the 
strong  presumption  arising  from  the  undisturbed  exercise  of 
a  public  office,  that  the  appointment  to  it  is  valid,  it  is  not, 
in  general,  necessary  tq  prove  the  written  appointments  of 
public  officers.  All  who  are  proved  to  have  acted  as  such, 
are  presumed  to  have  been  duly  appointed  to  the  office,  until 
the  contrary  appears,  ( Wilcox  v.  Smithy  and  Plymoviih  v. 
Painter^  supra ;)  and  it  is  not  material  how  the  question 
arises,  whether  in  a  civil  or  criminal  case,  nor  whether  the 
officer  is,  or  is  not,  a  party  to  the  record,  (Bex  v.  Oordon^^ 
and  Berryrnan  v.  JFwe,  supra  ;  McGahey  v.  AlMotij  2  Meee. 
d  Wels.  206,  211 ;  3  Term  Bep.  632;  6  id,  663;  5B.(tA. 
243;  2  Campb.  131 ;  3  id.  432 ;)  unless,  being  plaintiff,  he 
unnecessarily  avers  his  title  to  the  office,  or  the  mode  of  his 
appointment,  in  which  case  the  proof  must  support  the  en- 
tire allegation.'^ 

Phillips,  in  his  Treatise  on  JSvidencCy  (vol,  1,  j>.  432,)  says : 
"  It  is  not  in  general  necessary  to  prove  the  written  appoint- 
ments of  public  officers ;  for  this  would  be  attended  with 
general  inconvenience,  and  a  strong  presumption  arises  from 
the  exercise  of  a  public  office  that  the  appointment  to  it  is 
valid.  The  cases  upon  this  subject  sometimes  appear  to  be 
governed  by  the  doctrine  of  admissions,  but  it  will  be  seen 
by  the  example  that  the  exception  is  of  a  more  extensive  na- 
ture. In  the  casei  of  all  peace  officers,  justices  of  the  peace, 
constables,  &c.,  it  is  sufficient  to  prove  that  they  acted  in 
these  characters,  without  producing  their  appointments.^' 
Potter  V.  Luther  (3  John.  431)  was  an  action  of  trespass  de 
bonis  asportatis  ;  the  defendant  pleaded  that  he  was  a  dep- 
uty sheriff,  and  took  the  property  by  virtue  of  a  fi.  fa.  against 
the  plaintiff,  and  offered  to  prove  by  reputation  that  he  was 
general  deputy  of  the  sheriff.  The  evidence  was  overruled, 
and  the  plaintiff  had  judgment.     On  certiorari  to  the  supreme 
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court  the  judgment  was  reyersed,  the  court  holding  the  proof 
admissible  and  sufficient.  The  case  of  McCoy  v.  Curtice'  (9 
Wend.  17)  goes  to  the  whole  extent  of  the  principle  here  con- 
tended for.  The  action  was  trover :  the  defendant  justified 
the  taking  as  a  collector  of  a  school  district,  under  a  warrant 
against  the  plaintiff.  On  the  trial  he  produced  the  warrant, 
proved  by  parol  that  the  persons  signing  it  were  reputed  to 
be  and  acted  as  trustees  of  said  district^  and  also  proved  b^ 
parol,  under  objection,  that  he  acted  as  collector  of  said  di^ 
trict,  and  as  such  took  the  property.  The  defendant  had  a 
verdict,  and  the  plaintiff  sued  out  a  writ  of  error.  The  bourt 
in  disposing  of  the  case  say :  ^'  It  is  a  general  rule  in  relation 
to  all  public  officers  that  they  may  eatMieh  their  qffiptai  char-' 
CbcteTj  by  proving  that  they  are  generally  reputed  to  be,  and 
have  acted  as  such  officers,  without  producing  their  commis- 
sion or  other  evidence  of  their  appointments;^'  citing  th^ 
various  authorities  to  which  allusion  has  hereinbefore  been 
made. 

Thus  it  will  be  seen  that  in  all  these  cases  the  principle  iii 
distinctly  recognized  and  acted  upon,  that  in  an  action  against 
a  person  for  an  act  which  he  had  no  right  to  do  unless  au 
officer,  he  must  show  that  he  was  prima  facie  an  officer  de 
jwre^  and  that  proof  of  acting  as  such  under  color  of  author- 
ity and  of  reputation  is  admissible  evidence  for  that  purpose^, 
and  if  proved,  is  sufficient,  in  a  collateral  proceeding  like  this, 
to  establish  that  character. 

It  therefore  follows  that  a  new  trial  should  be  granted  fbr 
the  refusal  to  receive  such  evidence  when  offered,  or  if  not 
rejected  when  given,  for  disregarding  it  in  the  determination 
of  the  case. 

But  supposing  I  am  mistaken  in  this  view,  did  not  the  de^ 
fendants  prove  themselves  trustees  de  jure  by  other  proof 
given  on  the  trial  ?  As  to  Spooner  the  proof  was  clear.  The 
question  arises  as  to  Beardsley  and  Bigelow.  AU  the  acts 
oomplained  of  took  place  between  February,  1857,  and  March, 
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1858,  previous  to  which  the  two  latter  named  defendantg 
claim  to  have  been  elected  trustees. 

The  statute  provides  that  each  school  district  shall  have 
three  trustees,  unless  the  inhabitants  otherwise  determine, 
whose  term  shall  be  for  three  years.  Trustees  have  the  power 
to  call  special  meetiogs  in  their  respective  districts ;  the  in- 
habitants of  a  district  when  convened  at  a  special  meeting 
have  power  to  choose  trustees  as  often  as  the  office  becomes 
vacant ;  in  case  a  vacancy  shall  happen  in  such  office  by  death, 
refusal  to  serve,  removal  out  of  the  district,  or  incapacity, 
and  the  vacancy  shall  not  be  supplied  by  a  district  meeting 
within  one  month  thereafter,  the  supervisor  is  authorized  to 
appoint ;  and  every  person  duly  chosen  or  appointed  trus« 
tee,  who  without  sufficient  cause  shall  refuse  to  serve  therein 
shall  forfeit  the  sum  of  $5,  and  every  person  so  chosen  or  ap- 
pointed and  not  having  refused  to  accept,  who  shall  neglect 
to  perform  the  duties  of  his  office,  shall  forfeit  the  sum  of 
$10.  This  is  the  substance  of  the  statutes.  There  rests  in 
the  trustees  the  power  to  call  special  meetings,  and  in  such 
meetings  the  power  to  fill  vacancies  and  impose  a  penalty 
against  any  person  elected  who  shall  refuse  or  neglect  to 
serve. 

The  defendants  showed  a  call  for  a  special  meeting  of  the 
inhabitants  of  said  district  for  the  purpose  of  filling  the 
vacancies  in  the  office  of  trustees,  and  the  assembling  of  the 
inhabitants  under  that  call,  the  election  of  the  defendants 
Beardsley  and  Bigelow  as  trustees  to  fill  vacancies,  and  their 
acceptance  by  entering  upon  the  duties  of  the  office.  This 
was  proof  of  an  election  by  the  competent  authority,  and 
constituted  them  prima  facie  trustees  dejure.  The  plain- 
tiff sought  to  defeat  this  prima  facie  title  to  office  by  attack- 
ing the  regularity  and  legality  of  the  election.  He  was 
permitted,  under  objection  and  exception,  to  give  evidence  in 
order  to  show  that  no  vacancy  in  the  office  of  trustee  existed 
when  the  defendants  were  chosen.  The  admission  of  thai 
evidence  was  error.    The  authority  to  call  a  special  meeting 
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to  fill  a  yacancy  in  the  office  of  trustee  being  Tested  in  the 
remaining  trustees^  and  the  powers  to  fill  it,  in  the  meeting 
when  assembled  under  such  call,  the  act  of  the  trustees  in 
calling  it,  and  of  the  meeting  in  filling  it,  were  quasi  judicial 
acts,  because  both  trustees  and  the  meeting  must  first  have 
determined  and  adjudged  that  a  vacancy  existed. 

Therefore,  whether  or  not  there  was  a  vacancy  in  fact,  and 
if  there  was,  whether  it  had  existed  for  over  one  month  be* 
fore  the  election ;  and  if  it  had,  whether  it  arose  from  a  cause 
which  authorized^  it  to  be  filled  by  the  supervisors  of  the 
town,  is  wholly  immaterial ;  because  they  are  not  questions 
which  can  be  traversed  in  this  action.  Such  matters  can 
only  be  traversed  in  a  direct  proceeding  to  set  aside  or  quash 
the  election  ;  and  until  such  election  be  so  set  aside  or  quashed 
by  such  proceeding,  the  defendants  are  protected  for  all  acts 
done  by  virtue  of  the  office  held  under  color  of  such  election* 

This  is  like  the  case  of  Wood  v.  Feake,  (8  John.  69.)  The 
defendant  being  sued  for  trespass,  justified  his  acts  as  con- 
stable, under  an  appointment  from  three  justices,  to  fill  a 
vacancy.  The  plaintiff  proved  there  was  no  vacancy ;  that 
the  person  whose  office  the  defendant  was  appointed  to  fill 
had  never  refused  to  serve,  was  able  to  serve,  and  did  serve. 
The  evidence  was  objected  to,  but  admitted,  and  the  plain- 
tiff had  judgment  on  review.  The  court  said,  'Hhe  stat- 
ute declares  that  if  any  constable  chosen  &c.  shall  refuse  to 
serve,  it  shall  be  lawful  for  the  inhabitants  of  the  town  to 
supply  such  vacancy  at  a  special  town  meeting  to  be  notified 
and  held,  &c.,  and  that  if  the  town  shall  not  within  fifteen 
days  next  after  such  refusal  &c.  choose  another,  it  shall  be 
lawful  for  any  three  justices  of  the  peace,  residing  in  or  near 
such  town,  and  they  are  required,  by  warrant  under  their 
hands  and  seals,  to  appoint  any  such  officer  which  the  town 
ought  to  have  chosen,  and  every  officer  so  appointed  shall 
hold  his  office  for  so  long  time,  and  have  the  same  powers, 
and  be  liable  to  the  same  penalties,  as  if  elected.  And  if 
any  person  so  appointed  a  constable,  &c.  shall  refqpe  to  serve, 
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he  shall  forfeit  a  penalty  of  $62.50.  This  appointment  is 
a  judicial  act ;  for  the  justice  must  first  determine  and  ad* 
judge  that  there  is  a  vacancy  in  the  office,  and  that  the  town 
neglected  to  fill  it  up.  It  is  not  traversable  in  such  a  col- 
lateral action.  The  appointment  remains  valid  until  it  be  set 
aside  or  quashed  in  the  regular  course,  upon  certiorari.  It 
is  certainly  sufficient  to  justify  the  constable.  He  comes  to 
the  office  by  appointment,  regular  according  to  the  forms  of 
law,  and  by  a  tribunal  having  jurisdiction  in  the  case,  and 
he  is  bound  to  accept,  under  a^  penalty.  He  is  not  to  inquire, 
at  his  peril,  into  the  validity  of  the  act.  It  is  sufficient  that 
three  justices  have  authority  to  make  such  an  appointment 
in  a  given  case.  It  would  be  intolerably  oppressive  to  place 
the  constable  in  the  dilemma  of  subjecting  himself  to  a  griev* 
ous  penalty  if  he  refuses,  or  of  being  prosecuted  for  trespass 
if  he  accept/'  The  testimony  to  impeach  the  appointment 
was  held  inadmissible,  and  the  judgment  reversed.  See  this 
case  approved  in  Green  v.  Burke,  (23  Wend.  502.) 

In  this  case  the  defendants  showed  their  election  by  au- 
thority competent  to  elect  to  such  an  office  in  a  given  case, 
and  that  election  remains  valid  until  quashed  or  set  aside  by 
due  process  of  law ;  and  the  incumbents  are  protected  for 
acts  done  in  virtue  of  the  office. 

Again  ;  were  it  necessary,  the  plaintiff  should  be  held 
estopped  from  denying  the  defendants'  title  to  the  office.  He 
was  present  at  their  election,  remained  silent  when  the  office 
was  being  filled,  as  vacant,  made  no  objection  when  it  was 
filled,  and  without  objection  saw  the  defendants  enter  upon 
the  duties  and  assume  responsibilities  in  said  office,  himself 
neglecting  to  act  in  his  now  claimed  official  character. 

Again ;  suppose  the  plaintiff  not  estopped,  and  that  the 
defendants'  title  to  the  office  could  be  tried  in  this  action, 
how  stands  the  case  upon  the  proof?  Spooner's  title  was 
not  denied ;  no  proof  was  given  or  offered,  to  show  that  Big- 
elow  was  not  elected  to  an  actual  vacancy,  and  therefore  the 
whole  question  would  turn  upon  Beardsley's  title.     The 
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proof  offered,  to  show  that  no  vacaDcy  existed  for  Beardsley 
to  fill,  was  that  the  term  for  which  the  plaintiff  had  been  elect- 
ed, in  1854,  had  not  expired  ;  and  that  he  was  then,  and  ever 
since  his  said  election  had  been,  a  resident  of  the  district. 
This  did  not  show  that  no  vacancy  existed.  It  may  all  have 
been  true,  and  probably  was,  and  yet  the  office  at  the  time 
vacant  by  reason  of  the  plaintiff's  refusal  to  serve,  resigna- 
tion or  incapacity ;  and  after  the  other  evidence,  the  legal 
presumption,  in  the  absence  of  affirmative  proof,  was  that 
a  vacancy  did  exist.  The  court  on  the  trial  held  the  re- 
verse. It  held  that  proof  of  an  election  two  years  before, 
for  three  years,  was  prima  facte  evidence  that  the  office  was 
still  held  by  such  persons,  notwithstanding  it  had  been  de- 
clared vacant  by  competent  authority,  another  elected  to  fill 
it,  and  in  possession.  But  the  defendants  did  not  rest  upon 
the  presumption  of  law ;  they  proved  that  the  plaintiff  had 
not  done  any  business  as  trustee  for  some  time  before  the 
special  meeting  at  which  Beardsley  was  elected,  and  that  he 
was  present  at  that  meeting.  This  showed  a  refusal  to  serve. 
A  refusal  to  serve  is  a  general  non-performance  of  the  duties 
of  the  office.  (Spafford  v.  Soody  6  CoweUy  478.)  It  would 
never  do  to  say  that  no  act  should  operate  to  create  a  va- 
cancy in  an  office,  short  of  an  absolute  or  declared  recusal. 
A  refusal  to  serve  may  be  as  clearly  and  strongly  inferred 
from  the  acts  of  an  incumbent,  as  a  direct  assertion  that  he 
vrill  not  discharge  the  duties  of  the  office.  (The  People  v. 
Carriquej  2  Hilly  93,  97.)  A  virtual  refusal  to  serve,  was 
clearly  shown  in  this  case.  The  inhabitants  of  the  district 
so  understood  and  acted  upon  it,  and  the  plaintiff's  presence 
at  the  filling  the  vacancy,  and  subsequent  conduct,  approved 
their  understanding  and  ratified  their  acts.  Such  being  the 
case,  Beardsley  was,  so  far  as  the  same  can  be  inquired  into 
in  this  action,  legally  elected,  and  was  a  trustee  dejure. 

The  warrant  dated  April  8,  1857,  was  to  collect  $26.59. 
Of  this  sum  $10  was  voted  at  the  special  meeting,  February, 
1857,  for  the  repairs  of  the  school  house,  $10  was  levied  by 
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the  trustees,  they  being  authorized  to  levy  that  sum  in  each 
year  for  repairs,  in  addition  to  the  sum  voted  by  the  district, 
and  the  remaining  sum  was  for  book  case,  broom,  wood, 
making  fires,  and  repairs.  For  none  of  the  latter  items,  ex^ 
cept  the  wood,  were  the- trustees  authorized  to  issue  their 
warrant,  without  a  vote  of  the  district.  But  the  insertion 
of  this  sum  in  the  warrant  does  not  vitiate  it,  or  render  the 
trustees  liable  in  trespass.  (Seaman  v.  Bensony  4  Barb, 
444.  Uaston  v.  Calendar ^  11  Wend.  90.)  The  warrant  was 
void  for  the  excess  only,  and  the  defendants  personally  liable 
in  an  action  to  recover  back  any  part  of  such  excess  paid  or 
collected.  But  an  action  to  recover  the  value  of  the  prop- 
erty sold  on  the  warrant,  cannot  be  sustained. 

It  is  insisted  that  the  second  warrant  was  void  because  it 
was  the  same  one  used  to  collect  the  first  assessment.  The 
proof  showed  it  to  be  the  same  paper,  with  the  exception 
that  the  first  assessment  had  been  detached  from  it,  its  date 
altered,  the  second  assessment  attached  to  it,  and  the  war- 
rant thus  altered,  with  the  second  assessment,  delivered  ta 
the  collector.  I  can  discover  nothing  in  such  proceeding 
that  operates  in  the  least  to  vitiate  the  warrant ;  it  was,  for 
all  practical  purposes,  and  in  legal  effect,  a  new  warrant ; 
as  much  so  as  if  its  contents  had  been  copied  by  the  trustees 
on  to  a  new  piece  of  paper  and  signed  by  them. 

The  next  objection  is  that  the  tax  of  $200  voted  to  build 
a  school  house,  and  the  warrant  to  collect  the  same,  were  void, 
because  the  vote  of  the  district  to  change  the  site  of  the  school 
house  was  without  the  written  consent  of  the  supervisor. 
The  statute  declares  that  ^^  whenever  a  school  house  shall 
have  been  built  or  purchased  for  a  district,  the  site  of  such 
school  house  shall  not  be  changed,  nor  the  building  thereon 
be  removed,  so  long  as  the  district  shall  remain  unaltered, 
unless  by  the  consent  in  writing  of  the  supervisor  of  the  town 
within  which  such  district  shall  be  situate,"  &c.  (Laws  of 
1847,  cL  480,  §  73.  Laws  of  1856,  ch.  179,  §  26.)  This 
consent  the  plaintiff  insists  is  essential  to  confer  jurisdiction 


WAEREN-JULY,  1800.  43 


Colton  V.  Beardsley. 


upon  the  district  to  act  upon  the  question  of  change.  No 
doubt  such  consent  must  he  obtained  before  a  change  can  be 
effected  ;  but  that  the  consent  must  first  be  obtained  before 
the  district  can  vote  for  a  change  of  site,  I  deny.  Such  is 
not  the  language  of  the  statute.  When  the  district  has  no 
site,  the  trustees  are  authorized  to  fix  one,  but  when  a  school 
house  shall  have  been  built  or  purchased,  the  site  shall  not 
be  changed  without  the  supervisor's  consent.  In  such  case 
two  things  are  requisite  to  effect  a  change ;  the  consent  of 
the  supervisor  and  the  vote  of  the  district ;  and  it  makes  no 
difference  which  has  the  precedence. 

This  certificate  of  the  supervisor  is  only  necessary  to  effect 
a  change  of  site ;  it  does  not  relate  to  levyiog  a  tax.  The 
})ower8  of  the  district  to  vote  a  tax  for  any  sum  less  than 
$400,  for  building  a  school  house,  is  expressly  conferred  by 
statute  ;  and  such  a  tax  may  be  levied  and  coUected  before 
the  inhabitants  have  designated  a  site  for  the  building. 
{Bef\jamin  v.  HvU^  17  Wend,  439,)  In  this  case  the  proof 
showed  that  the  district  had  a  site  on  which  had  been  a 
shanty  used  for  school  purposes.  That  the  shanty  had  been 
torn  down ;  that  on  the  12th  day  of  May,  1857,  the  inhabit-* 
ants  got  together  and  voted  to  change  the  site  of  the  school 
house,  and  that  l;hey  also,  by  separate  resolution,  voted  to 
raise  $200,  to  build  a  new  school  house. 

At  this  time  the  supervisor  had  not  consented  to  a  change 
of  site,  but  his  certificate  was  subsequently  obtained,  June 
22,  1857,  and  this,  together  with  the  vote  of  the  district, 
effected  the  change.  The  assessment  of  the  $200  tax  bears 
date  June  8,  and  the  warrant  June  10,  1857,  but  the  levy 
and  sale  was  not  until  1858,  under  a  renewed  warrant.  (11 
Wend.n.     1  Demo,  221.    4  Barb.  U7.) 

Whether  the  resolution  to  change  the  site  was  legal,  or 
subsequently  became  legal,  is  a  matter  of  no  moment,  in  the 
view  which  I  take  of  this  case,  even  though  the  district  may 
have  voted  the  tax  with  the  expectation  that  the  new  house 
would  be  built  upon  the  new  site.    At  the  time  of  the  vote 
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the  district  was  without  any  school  house ;  it  owned  a  site  on 
which  a  new  house  could  be  built ;  it  had  the  right  to  vote 
to  raise  the  money ;  the  resolution  did  not  designate  where 
the  new  house  should  be  built,  but  simply  authorized  the 
raising  of  money  to  build  a  new  house,  and  was  not  coupled 
with  any  other  resolution  or  matter.  Therefore  the  court 
cannot  say  that  the  money  was  voted  for  an  illegal  purpose. 
In  the  absence  of  express  words  it  cannot  infer  that  the  tax 
was  voted  to  be  expended  on  the  new  site,  when  there  was  a 
legal  site  on  which  it  might  be  expended.  The  case  dif- 
fers, in  this  particular,  from  that  of  Benjamin  v.  Hull,  (17 
Wend,  437.)  There  the  resolution  required  the  new  house 
to  be  built  on  the  site  to  be  procured  by  the  trustees,  which 
right  of  selection  the  district  had  no  power  to  delegate.  It 
also  differs  from  Baker  v.  Freeman^  (9  Wend.  36.)  There 
the  district  had  consented  to  change  the  site  without  consent, 
and  none  was  ever  procured ;  they  voted  a  tax  of  $32  to  pay 
for  the  new  site,  which  was  clearly  unauthorized ;  at  a  sub- 
sequent meeting  they  voted  a  tax  to  build  a  school  house, 
and  the  two  taxes  were  included  in  the  one  warrant :  the 
court  held  both  taxes  void.  The  court  did  not  pass  upon  the 
question  whether  a  subsequent  consent  would  legalize  a 
change  of  site  and  the  tax ;  nor  did  it  appear  that  the  dis- 
trict at  the  time  was  the  owner  of  another  sit-e.  It  con- 
ceded the  powers  of  the  district  to  vote  the  tax  as  declared 
on  its  face,  but  it  went  back  of  the  resolution  and  assumed 
the  tax  was  voted  for  the  purpose  of  building  a  school  house, 
not  upon  the  old  site,  but  upon  the  one  directed  to  be  pur- 
chased, and  that  that  might  have  affected  and  probably  did 
affect  the  vote  in  that  case,  and  that  the  district  had  no 
power  to  raise  money  to  build  a  school  house  on  that  site. 

The  assumption  of  the  court  from  the  facts  stated  in  the 
case  may  have  been  warranted,  but  whether  that  was  so  or 
not,  or  whether  the  legal  conclusions  based  upon  that  assump- 
tion are  sound  or  not,  the  proof  in  this  case  would  not  justify 
this  court  in  the  assumption  that  this  tax  was  voted  expressly 
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to  build  upon  the  new  site.    Whatever  suspicions  of  that 
kind  may  prevail  they  cannot  be  made  the  basis  of  judicial 
action,  unless  sustained  by  proof. 
A  new  trial  should  be  granted ;  costs  to  abide  the  event. 

BossKBANS,  J.  The  defendants  are  sued  for  the  taking 
and  converting  of  the  plaintiff's  property,  which  was  levied 
on  by  a  collector  of  a  school  district  in  the  town  of  Dekalb, 
St.  Lawrence  county,  and  sold  by  him  by  virtue  of  a  warrant 
issued  to  him  by  the  defendants  as  trustees  of  said  school 
district  The  defendants  seek  to  justify  the  act  as  such 
trustees.  It  is  settled  by  a  long  line  of  authorities,  in  our  own 
state  and  in  other  states,  that  the  acts  of  officers  de  facto 
are  valid,  so  far  as  the  public  and  third  persons  aire  concerned, 
and  that  neither  their  title  to  the  office  nor  the  validity  of 
^eir  official  acts  can  be  indirectly  called  in  question  in  pro- 
ceedings to  which  they  are  not  parties.  To  this  extent  the 
official  acts  of  an  officer  de  facto  are  as  valid  and  effectual  as 
though  he  were  an  officer  dejure.  This  rule  is  established 
for  the  benefit  of  the  public  at  large,  and  those  who  have  an 
interest  in  such  official  acts,  but  it  gives  no  immunities  to 
the  officer  c(e  facto  himself ;  nor  does  it  confer  upon  him  any 
rights,  or  shield  him  from  any  responsibility.  When  prose- 
cuted for  an  act  done  by  him  as  such  officer  which  he  would 
justify  under  the  office,  or  when  he  attempts  to  enforce  any 
l^al  right  which  appertains  solely  to  the  office,  he  is  bound 
to  show  that  he  is  an  officer  dejure.  It  is  useless  to  add  to 
the  citations  made  by  Mr.  Justice  Potteb  to  sustain  this 
position. 

But  in  order  to  show  that  the  defendant  is  an  officer  de 
JurCy  it  is  not  necessary  in  the  first  instance  that  he  should 
do  more  than  to  give  evidence  that  he  is  reputed  to  be  and 
has  acted  as  such  officer.  The  rule  requiring  the  best  evi- 
dence to  be  given  has  this  exception,  which  is  founded  upon 
the  strong  presumption  that  arises  from  the  exercise  of  a 
public  office,  that  the  appointment  to  it  is  valid.    The  excep- 
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tioQ  IB  made  for  the  reason  that  it  would  be  attended  with 
general  inconvenietiee  to  require  full  and  strict  proof  of  the 
appointment  or  election  of  public  oflScers.  (1  Phil.  Ev. 
ch.  9y  Edw.  ed.^  p.  592.  1  GreefU.  Ev.  §§  83,  92,  and  notes.) 
This  rule  was  adopted  in  this  court  in  the  case  of  Potter  v. 
Luther^  (3  John.  431.)  The  plaintiff  brought  an  action  of 
trespass  de  bonis  asportatis  before  a  justice  of  the  peace. 
The  defendant  pleaded  that  as  one  of  the  deputies  of  the 
sheriff  of  Washington  county  he  took  the  goods  by  virtue  of 
a/,  fa.y  and  offered  to  prove  by  reputation  that  he  was  a 
general  deputy  of  the  sheriff.  The  justice  overruled  the  evi- 
dence, and  required  that  the  defendant  should  produce  the 
appointment  by  the  sheriff.  The  case  was  brought  into  this 
court,  which  said :  "  It  is  a  general  rule  to  admit  proof  by  rep- 
utation that  a  person  acts  as  a  general  public  officer  or  dep- 
uty. In  Berryman  v.  Wise  (4  T.  R.  366)  the  court  of  king's 
bench  in  England  decided  that  in  case  of  all  peace  officers, 
justices  of  the  peace,  constables,  &c.  it  was  sufficient  to  prove 
that  they  acted  in  those  characters,  without  producing  their 
appointments,  and  that,  even  in  a  case  of  murder.''  In  Mc- 
Coy V.  Curtice  (9  Wend.  17)  the  action  was  trover  for  a 
watch.  The  defendant  pleaded  the  general  issue,  and  justi- 
fied as  collector  for  a  school  district.  He  produced  a  war- 
rant signed  by  the  trustees,  and  proved  by  parol  that  the 
persons  who  signed  the  warrant  were  reputed  to  be  and  acted 
as  trustees,  and  also  proved  that  he  (the  defendant)  had 
acted  as  collector  of  the  district.  This  parol  evidence  was 
objected  to  when  offered,  and  the  objection  was  overruled. 
The  jury  found  a  verdict  for  the  defendant ;  and  on  error 
brought  to  this  court,  Sutherland,  J.,  delivering  the  opinion 
of  the  court,  said  :  ^^  It  is  a  general  rule  in  relation  to  all 
public  officers,  that  they  may  establish  their  official  character 
by  proving  that  they  are  generally  reputed  to  be  and  have 
acted  as  such  officers,  without  producing  their  commission  or 
other  evidence  of  their  appointment.  This  is  well  established 
as  to  all  peace  officers,  sheriffs,  constables,  justices  of  the 
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peace/'  &c. ;  and  he  cites  4  John,  366 ;  Potter  y.  Lathery  3 
id.  431 ;  6  ftnn.  88 ;  9  Mass.  Rep,  231 ;  7  JoAn.  549 ;  9  id. 
125 ;  12  id.  296 ;   JTtfcox  v.  Smith,  5  »^e«d.  231. 

It  is  true  that  many  of  these  cases  merely  established  the 
doctrine  that  the  evidence  is  competent  to  prove  the  official 
character  of  officers  under  whose  process  the  party  offering 
the  evidence  is  seeking  to  justify  his  own  acts ;  but  the  court 
held^  distinctly,  that  the  parol  evidence  of  the  official  charac- 
ter of  the  collector  himself  was  competent.  The  same  doc- 
trine was  held  in  Sawyer  v.  Steele^  (3  Wash.  G.  C.  B.  464.) 
In  Doe  ex  dem.  Bowley  et  al.  v.  Barnes^  (8  Q.  B.  1037, 
56  E.  C.  L.  B.y)  the  plaintiffs  brought  ejectment  as  church 
wardens  and  overseers  of  the  poor  of  the  parish  of  Nether 
Broughton,  and  gave  parol  evidence  that  they  were  the  offi- 
cers they  claimed  to  be.  The  defendant  objected  that  their 
appointment  ought  to  be  proved,  and  that  it  was  not  suffi- 
cient for  the  purpose  of  the  action  to  show  that  they  were 
acting  as  church  wardens  or  overseers,  at  the  time  of  the  de- 
mise. The  plaintiffs  had  a  verdict,  with  leave  to  the  defend- 
ant to  move  for  a  nonsuit,  and  on  argument  of  the  motion, 
the  court  held,  Patterson,  J.,  as  follows :  ^^  It  is  a  recognized 
principle  that  a  person  acting  in  the  capacity  of  a  public 
officer  is  prima  facie  taken  to  be  so.  The  fact  of  itself  does 
not  prove  any  title,  but  only  that  the  person  fills  the  office/' 
The  rule  for  leave  to  move  for  a  nonsuit  was  discharged.  In 
Buffer  v.  Ford,  (1  Or.  &  M.  662;  8.  C,  Tyr.  QTJy)  Lord 
Lyndhurst,  C.  B.,  said :  '^As  to  the  question  whether  the  de- 
fendants had  proved  themselves  to  be  constables  and  watch- 
men under  a  local  act,  I  think  it  was  sufficient  to  prove  that 
they  acted  in  those  charac^rs.  Evidence  of  this  nature  is 
evidence  that  they  were  duly  appointed.  It  is  not  conclusive, 
bat  quite  sufficient  as  a  prima  facie  case.''  And  Bailey,  J. 
expressed  the  same  opinion.  In  McGahey  v.  Alston^  (2  Mees. 
dk  Wels.  206,)  the  plaintiff  sued  as  vestry  clerk,  and  the  de- 
fendant pleaded  that  he  was  not  vestry  clerk.  The  point  was 
expressly  taken  that  the  plaintiff's  right  to  sue  depended  on 


48  OASES  or  THE  SUPREME  OOUBT. 

Ooltoo  V,  Bcardnley. 

his  being  veetry  clerk,  and  that  unless  he  was  legally  placed 
in  that  office  he  must  fail  in  that  action.  But  the  objection 
was  overruled,  and  Parker,  baron,  said :  ^^  The  plaintiff  is  a 
public  parochial  officer,  and  the  rule  is  that  all  public  officers 
who  are  proved  to  have  acted  as  sucli  are  presumed  to  have 
been  duly  appointed,  until  the  contrary  is  shown."  The 
uniform  practice  of  the  court  in  like  cases  has  been  to  admit 
proof  that  officers  have  been  reputed  to  be  and  have  acted  as 
such,  in  cases  where  they  have  been  sued  for  their  official 
acts,  and  have  sought  to  justify  their  acts  as  incumbents  of 
the  offices.  Indeed,  I  have  never  known  a  case  where  other 
evidence  of  official  appointment  or  election  has  been  required. 
For  these  reaaons  I  think  that  the  judge  at  the  circuit  erred 
in  excluding  parol  evidence  that  the  defendants,  at  the  time 
they  signed  the  warrants,  were  acting  as  trustees  of  school 
district  No.  17,  De  Kalb,  and  that  the  exception  to  such 
ruling  was  well  taken.  The  defendants  subsequently  gave 
in  evidence  the  proceedings  of  the  district  meeting  on  the 
19th  February,  1857,  showing  that  at  that  meeting  the  de- 
fendant Beardsley  was  appointed  trustee  in  the  place  of  the 
plaintiff,  and  that  the  defendant  Bigelow  was  appointed 
trustee  in  the  place  of  Warden  Stammer.  They  also  proved 
by  parol  that  the  defendant  Spooner  had  acted  as  trustee  of 
the  district  since  the  annual  meeting  of  the  district  in  1856 ; 
that  all  of  the  defendants  had  acted  as  trustees  of  the  district 
since  February  19,  1857 ;  and  that  neither  the  plaintiff  nor 
any  other  person  had  acted  as  such  since  that  time.  This 
last  evidence  was  objected  to  by  the  plaintiff  as  incompetent 
and  immaterial,  and  it  was  insisted  that  the  defendants  must 
show  themselves  officers  de  Jure.  The  judge  reserved  the 
objection  and  received  the  evidence,  subject  to  it.  At  a  sub- 
sequent stage  of  the  cause  the  judge  was  requested  to  nonsuit 
the  plaintiff,  on  the  ground  that  the  defendants  had  made 
out  a  complete  justification ;  that  it  appeared  they  were  act- 
ing as  trustees  dc  facto j  if  not  dejure;  that  there  did  not 
appear  to  be  any  irregularity  in  their  proceedings ;  and  that 
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the  defendants  were  anthorized  to  issue  the  warrants  under 
which  the  plaintiff's  property  was  sold.  This  motion  was 
denied ;  and  the  judge  held  that  it  was  not  sufficient  for  the 
defendants  to  prove  that  they  were  trustees  de  facto  merely, 
but  that  they  must  prove  they  were  trustees  dejure;  that 
for  that  reason  neither  of  the  warrants  issued  by  them  afford* 
ed  them  a  protection,  and  that  the  only  question  necessary 
for  the  jury  to  consider  under  his  ruling  was  the  value  of  the 
plaintiff's  property  sold  under  the  warrants.  These  rulings 
were  severally  excepted  to  by  the  defendants,  and  the  judge 
was  requested  to  charge  the  jury  that  if  they  were  satisfied 
from  the  evidence  that  the  defendants  were  trustees  de  facto  ^ 
their  acts  were  binding  on  the  plaintiff.  This  request  was 
refused,  and  the  refusal  was  excepted  to. 

I  am  clearly  of  the  opinion  that  the  learned  judge  erred 
in  denying  the  motion  to  nonsuit  the  plaintiff,  upon  the 
ground  on  which  it  was  claimed  :  Ist.  That  the  defendants 
had  made  out  a  complete  justification ;  and  2d.  That  it  ap- 
peared that  the  defendants  were  authorized  to  issue  the  war-> 
rants  under  which  the  plaintiff's  property  was  sold.  And  I 
think  also  that  the  other  ground,  to  wit,  ^^  that  it  appeared 
that  the  defendants  were  acting  as  trustees  defacto^  if  not 
dejure**  was  improperly  overruled.  The  decision  in  effect 
excluded  or  disregarded  the  evidence  that  the  defendants 
acted  as  trustees  of  the  district  after  February  19,  1857,  and 
denied  to  the  defendants  the  legitimate  force  of  that  evidence. 
Within  the  principles  laid  down  in  the  authorities  cited,  this 
evidence  was  prima  facie  evidence  of  the  fact  that  the  defend- 
ants were  trustees  dejure  of  the  district  when  they  issued  the 
warrant  under  which  the  plaintiff's  property  was  taken ;  and 
this  prima  facie  case  was  not  overcome  by  any  evidence 
given  on  the  part  of  the  plaintiff.  It  was  not  directly  proved 
that  Colton  was  ever  a  trustee.  It  must  be  inferred  fix)m 
the  evidence,  that  at  some  time  prior  to  February  19,  1857, 
he  had  been  elected  a  trustee.  The  minutes  of  the  meeting 
of  that  date  state  that  the  defendant  Beardsley  was  appointed 
Vol.  XXXVIH.  4 
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trastee  in  the  place  of  Colton,  and  one  witness  testified  that 
"  Oolton's  time  had  not  expired/'  This  last  expression  could 
only  mean  that  the  time  for  which  he  was  elected,  if  he  had 
been  elected,  had  not  expired.  But  the  same  witness  add- 
ed that  the  plaintiff  did  not  act  or  do  any  business  as  trustee 
for  some  time  before  that  meeting,  and  there  is  no  evidence 
in  the  case  that  he  ever  did  act  as  trustee.  Besides,  the 
notice  of  the  meeting  of  February  19,  1857,  was  to  fill  a 
vacancy  in  the  office  of  trustee,  and  the  minutes  showed  that 
the  vacancy  was  in  the  office  to  which  Colton  was  elected. 
To  rebut  the  prima  facie  case  made  out  by  the  defendants, 
that  they  were  trustees  de  jure,  by  proof  that  they  acted  as 
such  trustees,  it  was  necessary  that  the  plaintiff  should  have 
proved  his  election  and  acceptance  of  the  office,  either  by  the 
record  or  by  his  acts.  The  onus  was  cast  upon  him  by  the 
prima  facie  case  made  by  the  defendants  to  overcome  this 
evidence  by  counter  proof.  He  did  not  show  his  acceptance 
of  the  office,  if  he  was  ever  elected ;  or  that  he  did  not  refuse 
to  accept  the  office ;  or  that  he  did  not  refuse  to  serve ;  or  if 
he  accepted  the  office,  that  he  had  not  resigned  it ;  or  that 
he  had  not  become  incapacitated  to  serve  as  trustee.  A  va« 
cancy  in  his  office  could  have  occurred  by  either  of  these  cir- 
cumstances, and  a  vacancy  can  occur  by  the  removal  of  a 
trustee  from  office  for  willful  neglect  of  duty.  (1  B.  8.  5th 
ed.  897,  §  114.  Id.  889,  §  71.)  No  presumption  could  be 
indulged  that  the  trustees,  or  the  district,  had  acted  illegally 
in  their  proceedings  to  fill  a  vacancy  in  the  plaintiff's  office. 
The  plaintiff  was  bound  to  show  that  he  was  trustee  dejure, 
in  order  to  overcome  the  case  made  by  the  defendants.  The 
evidence  showed  that  Beardsley  was  trustee  dejure,  and  the 
plaintiff  was  not.  These  considerations  would  seem  to  be 
sufficient  to  reverse  the  judgment  and  to  require  a  new  triaL 
It  may  be  that  on  another  trial  the  plaintiff  will  be  able  to 
prove  his  election  as  trustee,  his  acceptance  of  the  office,  and 
that  he  had  not  resigned  the  office  or  become  incapable  of 
acting  as  trustee ;  that  he  continued  to  reside  in  the  district^ 
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and  that  he  had  not  been  removed  from  his  office.  And  it 
may  be  for  the  interest  of  the  parties  that  we  should  consider 
the  case  in  the  light  of  such  evidence.  I  have  no  doabt  that 
if  such  evidence  shall  be  given,  the  plaintiff  cannot  recover 
in  this  action.  The  statute  has  made  it  the  duty  of  the 
trustees  of  school  districts,  and  conferred  upon  them  the 
power,  to  call  special  meetings  of  the  inhabitants  of  the  dis- 
trict liable  to  pay  taxes,  whenever  they  shall  deem  it  neoea^ 
sary  and  proper.  (1  R.  8.  ^h  ed.  898,  §  119,  evb.  1.)  A 
clerk  of  the  district  is  required  to  give  notice  of  special  meet* 
ings  when  the  same  shall  be  called  by  the  trustees.  {Id. 
§  118,  sub.  2.)  A  special  meeting  is  required  to  be  held  in 
each  district  whenever  called  by  the  trustees,  {Id.  895 ;)  and 
the  inhabitants,  when  lawfully  assembled  at  any  district 
meeting,  have  power  to  choose  a  trustee  as  often  as  the  office 
of  trustee  is  vacant  {Id.  894,  §  99,  sub.  3.)  Under  these 
provisions  of  the  statute,  the  question  whether  there  is  a 
vacancy  in  the  office  of  any  trustee  must  be  determined  in 
limine  by  the  other  trustees.  It  is  a  question  calling  for  the 
exercise  of  their  judgment  and  discretion,  and  their  action 
upon  it  partakes  of  the  character  of  a  judicial  act.  And  it 
is  of  the  essence  and  nature  of  such  acts,  whether  the  power 
to  perform  them  is  committed  to  a  court  or  a  body  of  men  or 
to  an  individual,  that  they  are  final  and  conclusive,  except 
in  a  direct  proceeding  for  their  reversal ;  and  that  they  can- 
not be  inquired  into  or  questioned  collaterally.  When  the 
jurisdiction  of  an  inferior  tribunal  depends  upon  a  fact  which 
such  tribunal  is  required  to  ascertain  and  determine  by  its 
decision,  such  decision  is  final  until  reversed  in  a  direct  pro- 
ceeding for  that  purpose.  {Brittain  v.  Kennardy  1  Brod. 
&  Bing.  432 ;  8.  C,  4  Moore,  fiO.  12  Pick.  672,  582,  583. 
Ex  parte'Watkins,  3  Peters,  202,  209.  8upervisors  of 
Onondaga  Co.  v.  Briggs,  2  Denio,  33,  34.  11  Wend.  95. 
Phil.  Ev.  ch.  1,  §  5,  note  293.  2  id.,  Edw.  ed.,  15  and /ol 
Weaver  v.  Devendor/,  3  Denio,  117,  120,  and  authorities 
eUed.    Broom's  Leg.  Max.  56  to  66.    Henderson  v.  Broum, 
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1  OcnneSy  90,  Kent  and  Livingston j  Ja,)  The  test  of  juris- 
diction in  sach  cases  is,  whether  the  trihunal  has  power  to 
enter  upon  the  inquiry,  and  not  whether  its  conclusions  in  the 
course  of  it  were  right  or  wrong.  (1  Q,  B.  Rep.  66.  Reg,  v. 
Bolton^  41  Eng.  G,  L.  Rep.  439.  Cave  v.  Mountain^  1  Man. 
&  Or.  257 ;  39  Fng.  G.  L.  Rep.  432.) 

An  act  of  congress  passed  February  28,  1795,  (1  Stat,  at 
Largej  424,)  "provided  that  whenever  the  United  States 
shall  be  invaded  or  be  in  imminent  danger  of  invasion  from 
any  foreign  nation  or  Indian  tribe,  it  shall  be  lawful  for  the 
piresident  of  the  United  States  to  call  forth  such  number  of 
the  militia  of  the  state  or  states  most  convenient  to  the  place 
of  danger  or  scene  of  action  as  he  may  judge  necessary  to  re- 
pel 'Such  invasion,  and  to  issue  his  order  for  that  purpose  to 
such  officer  or  officers  of  the  militia  as  he  shall  think  proper." 
Under  this  act  the  president  made  his  requisition  upon  the 
state  of  New  York  for  a  portion  of  her  militia.  One  Mott 
was  summoned  to  service  under  this  requisition  and  failed  to 
comply,  and  was  tried  by  a  court  martial  and  fined,  and  his 
property  was  seized  to  satisfy  the  fine.  He  brought  replevin 
in  this  court,  and  the  defendant  justified  under  the  requisi- 
tion of  the  president  and  the  proceedings  under  it.  The  su- 
preme court  gave  judgment  against  the  defendant,  and  the 
court  for  the  correction  of  errors  affirmed  it.  The  case  was 
removed  to  the  supreme  court  of  the  United  States,  and  that 
court  held  unanimously  (Martin  v.  Mottj  12  Wheat.  19, 31) 
that  the  authority  to  decide  whether  the  exigency  had  arisen 
belonged  exclusively  to  the  president,  and  that  his  decision 
was  conclusive  upon  all  other  persons ;  that  whenever  a  stat- 
ute gives  a  discretionary  power  to  any  person,  to  be  exercised 
by  him  upon  his  own  opinion  of  certain  facts,  it  is  a  sound 
rule  of  construction  that  the  statute  constitutes  him  the  sole 
oad  exclusive  judge  of  the  existence  of  those  facts.  The  case 
of  Vanderheyden  v.  Totmg  (11  John.  150)  arose  under  the 
same  act  of  congress,  and  was  similar  in  its  features  to  those 
of  Martin  v.  Jfo^,  (supra.)    And  in  that  case  Spencer,  J. 


WARREN-JULY,  1860.  58 


OoltoD  tr.  Beardsley. 


sajB :  ''  It  is  a  general  and  sound  principle  that  whenever  the 
law  vests  any  person  with  the  power  to  dp  an  act  and  consti- 
tutes him  a  judge  of  the  evidence  on  which  the  act  may  be 
done,  and  at  the  same  time  contemplates  that  the  acl^  is  to  be 
carried  into  effect  through  the  instrumentality  of  agents,  the 
person  thus  clothed  with  power  is  invested  with  discretion, 
and  is,  quo  ad  hoc^  a  judge.  His  mandates  to  his  legal 
agents  on  his  declaring  the  event  to  have  happened,  will  be  a 
protection  to  those  agents ;  and  it  is  not  their  duty  or  busi- 
ness to  investigate  the  facts  thus  referred  to  their  superior, 
and  to  rejudge  his  determination.'^  In  Jenkins  v.  Waldron 
(11  John.  114)  it  was  held  that  officers  required  by  law  to 
exercise  their  judgment  are  not  answerable  for  mistakes  iti 
law,  or  mere  errors  in  judgment,  without  fraud  or  malice. 
The  case  of  Wood  v.  Peake  (8  id,  69)  is  somewhat  analo- 
gous to  the  one  under  consideration,  and  contains  a  principle 
which  I  think  establishes  a  sure  defense  in  this  action.  The 
sixth  section  of  chapter  78,  laws  of  1801,  provided  that  "  if 
any  constable  chosen  &c.  shall  refuse  to  serve,  it  shall  be  lato- 
ful/or  the  inhabitants  of  the  town  to  supply  such  valiancy 
at  a  special  meeting  to  be  notified  and  held,  &c.,  and  that  if 
the  town  shall  not  within  15  days  next  after  such  refusal 
choose  another,  it  shall  be  lawful  for  any  three  justices  of  the 
peace  residing  in  or  near  such  towns,  and  they  are  required^ 
by  warrant  under  their  hands  and  seals,  to  appoint  every 
such  officer  which  the  town  ought  to  have,'*  &c.  Peake  sued 
Wood  in  the  Montgomery  common  pleas  in  trespass  for  tak- 
ing his  property,  and  Wood  justified  under  an  execution  is- 
sued by  a  justice  of  the  peace  and  an  appointment  of  himself 
as  constaUe  under  this  act,  by  three  justices,  which  stated 
that  Jonathan  Lawrence,  one  of  the  constables  of  the  town, 
had  for  more  than  15  days  past  refused  to  serve  in  his  office, 
and  the  town  not  having  appointed  one  in  the  room  or  stead 
of  Lawrence,  that  therefore  the  three  justices  appointed  (the 
defendant)  Wood  a  constable.  The  plaintiff  proved  the  ele<v 
tion  of  Lawrence  as  a  constable,  and  offered  to  prove  that 
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Lawrence  never  did  refuse  to  serve  as  constable,  nor  was  he 
unable  to  serve,  but  that  he  actually  did  serve  as  constable 
three  days  after  the  date  of  Wood's  appointment,  and  three 
months  lifterward.  This  evidence  was  objected  to,  but  was 
admitted,  and  upon  it  the  plaintiff  had  judgment,  which  on 
error  to  this  court  was  reversed.  The  cause  was  argued  in 
the  supreme  court  by  two  of  the  most  distinguished  counsel 
in  the  state — the  late  lamented  Daniel  Cady,  afterwards  one 
of  the  justices  of  this  court,  and  Abraham  Van  Yechten.  It 
was  insisted  for  the  plaintiff  in  error  that  the  appointment 
by  the  three  justices  was  a  judicial  act,  and  being  in  a  case 
in  which  they  had  jurisdiction,  it  was  conclusive ;  that  the 
act  of  the  justices  could  only  be  corrected  by  a  direct  pro- 
ceeding for  that  purpose ;  and  that  the  common  pleas  had  no 
right  to  decide  upon  the  validity  of  the  appointment.  For 
the  defendant  in  error  it  was  insisted  that  the  power  given  to 
the  justices  was  special,  and  must  be  strictly  pursued ;  that 
it  could  only  be  exercised  in  case  an  officer  chosen  should  re- 
fuse to  serve,  and  that  it  appeared  in  the  case  that  Lawrence 
had  not  refused  to  serve ;  that  the  justices  therefore  had  no 
authority  or  jurisdiction,  and  the  appointment  was  void. 
The  court  made  use  of  this  language  :  ^^  This  appointment 
was  a  judicial  act^  for  the  justices  must  first  determine  and 
adjudge  that  there  is  a  vacancy  in  the  office,  and  that  the 
town  neglected  to  fill  it.  It  is  not  traversable  in  such  a  col- 
lateral action.  The  appointment  remains  valid  until  it  be 
set  aside  or  q^uashed  in  the  regular  course,  upon  certioTari. 
It  is  certainly  sufficient  to  justify  the  constable.  He  comes 
to  the  office  by  an  appointment,  r^ular  according  to  the  forms 
of  law,  and  made  by  a  tribunal  having  jurisdiction  in  the 
case ;  and  he  is  bound  to  accept  under  a  penalty.  He  is  not 
to  inquire  at  his  peril  into  the  validity  of  the  act.  It  is  suf- 
ficient that  these  justices  have  authority  to  make  such  an 
appointment  in  the  given  case.''  Although  the  defendant  in 
that  case  was  a  ministerial  officer^  and  the  court  say^  ^^  the 
appointment  was  clearly  sufficient  to  justify  the  constahle" 
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^et  the,  case  is  not  decided  upon  the  character  of  the  officeTi 
bnt  npon  that  of  the  act  by  which  he  held  his  office.  The 
court  saj  the  appointment  was  bl  judicial  act.  This  term  is 
used  bj  way  of  accommodation.  Perhaps  it  wonld  have  been 
as  well  to  have  said  that  the  making  of  the  appointment  was 
in  the  nature  of  a  judicial  act,  as  it  called  for  the  exercise  of 
judgment  and  discretion. 

The  powet  was  not  exercised  by  the  justices  in  their  csr 
pacity  of  judges  or  as  a  court  (Mice  ▼.  Parkman,  Far* 
kcTy  J.f  16  Mass.  B.  330.)  It  might  have  been  del^ated  to 
a  clerk  of  the  court,  had  the  legislature  seen  fit,  and  within 
fifteen  days  after  the  vacancy  in  the  constable's  office.  It , 
was  delegated  to  the  inhabitants  of  the  town.  The  poww 
did  not  call  for  any  decision  between  parties  to  an  action ; 
nor  did  it  require  the  entry  of  any  judgment  upon  the  facts ; 
but  as  it  reqtlired  the  exercise  of  judgment  and  discretion 
and  the  determination  and  decision  of  a  question  of  fact,  the 
nature  of  the  power  was  quasi  judicial,  and  when  exercised  the 
decision  was  final,  and  conclusive  until  reversed  in  a  direct 
proceeding  for  that  purpose,  and  could  not  be  questioned  col-^ 
laterally.  (  Van  Warmer  v.  Mayor  of  Albany^  15  Wend,  262.) 
The  effect  is  the  same^  upon  whomsoever  such  a  power  is  con- 
ferred, whether  it  be  the  president  of  the  United  States,  ju8<* 
tices  of  the  peace,  the  inhabitants  of  a  town  or  school  district^ 
or  the  trustees  of  a  school  district.  The  case  of  Wood  v. 
Peake  {eupra)  is  cited  with  approval  in  Oreen  v.  BurkCj  (23 
Werhd.  602,  3,)  by  Cowen,  J.  He  says,  'Hhough  the  place 
(constable's  office)  being  full  was  a  jurisdictional  objection,  yet 
the  question  was  one  on  which  the  justices  had  power  to  pass 
judicially.  There  are  many  such  cases.''  Applying  this  prin- 
ciple to  the  case  before  us,  it  is  clear  that  the  determination  of 
the  trustees  that  there  was  a  vacancy  in  the  office,  and  their  act 
in  calling  a  special  meeting  of  the  inhabitants  of  the  district 
to  fill  the  vacancy,  and  the  act  (tf  the  special  meeting  in  fill- 
ing it,  were  final  and  conclusive,  and  not  to  be  questioned  col- 
laterally.   I  lay  out  of  the  case,  entirely,  the  fi^^t  that  the 
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plaintiff  was  present  at  the  special  meeting  and  then  said 
by  his  silence  that  his  office  was  vacant.  It  is  unnecessary 
to  inquire  whether  his  acts  do  not  amount  to  an  estoppel  to 
his  alleging  that  his  office  was  not  then  vacant ;  although 
my  impression  is  that  it  should  have  that  effect.  The  case 
of  Oumminga  v.  Clarke  (15  Verm.  Hep.  653,)  cited  by  Mr. 
Justice  PoTTER;  is  not  analogous  to  this  case,  and  if  it  were, 
I  think  the  doctrine  of  the  other  cases  to  which  I  have  re- 
ferred, which  hold  the  determination  of  the  trustees  coticlu- 
sive  that  the  office  of  their  co-trustee  was  vacant,  is  to  be 
preferred.  In  that  case  the  defendant  justified  in  trespass 
under  a  warrant  to  collect  a  highway  tax.  He  had  been  ap- 
pointed to  fill  an  office  for  the  reason  that  the  incumbent  had 
refused  to  act,  and'Bedfield,  J.  said:  ^'The  refusal  to  act  is 
not  ipso  facto  vacating  an  office.  There  is  nobody  to  ex- 
ercise a  judicial  discretion  on  that  subject,  to  declare  the  of- 
fice vacant.  The  statute  under  which  the  defendants  in  the 
case  acted,  (1  B.  S,  897,  §  114,  5th  ed.y)  declares  that  a  va- 
cancy in  the  office  of  trustee  may  be  occasioned  by  the  death 
of  a  trustee,  his  refusal  to  serve,  his  removal  out  of  the 
district,  &a  Perhaps  the  legislature  intended  that  the  re- 
fusal to  serve  should  mean  a  refusal  to  accept  the  office;  but 
how  a  vacancy  can  be  filled  in  any  case  by  the  district  or  town 
superintendent,  or  how  the  remainiDg  trustees  can  call  a 
special  meeting  of  the  inhabitants  of  the  district  to  fill  a 
vacancy,  without  first  determining  whether  a  vacancy  has 
occurred,  is  beyond  my  comprehension.  The  case  of  Wood 
V.  Peake  {supra)  was  cited  in  Van  Orsdall  v.  Hazard,  (3 
JKK,  249,)  by  Cowen,  J.  He  says  of  it,  "  that  it  looks 
strongly  in  the  direction  of  holding  that  the  appointment  by 
the  justices  was  a  judicial  act,  and  if  correct  in  principle  the 
appointment  is  conclusive."  He  adds :  ^^I  confess  the  exer- 
cise of  the  power  to  appoint  in  a  given  case  has  always  ap- 
peared to  me  rather  an  act  hi  ministerial  or  executive  than 
judicial  power."  This  may  be  couched  to  be  correct,  that 
the  appointment  to  office  is  a  ministerial  or  executive  act ; 
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but  it  must  be  remembered  that  the  determination  that  there 
ifi  a  vacancy  in  the  ofEice  necessarily  precedes  the  act  of  ap* 
pointment,  and  that  decision  involves  the  exercise  of  judg- 
ment and  discretion.  The  decision  is  final  and  cannot  be 
inquired  into  collaterally;  and  all  action  founded  upon  it 
must  necessarily  be  of  the  same  nature. 

The  other  questions  arising  in  the  case  have  been  consid- 
ered by  my  brethren,  and  I  concur  in  their  views  in  relation 
to  them.  For  the  reasons  stated,  I  think  the  judgment 
should  be  reversed  and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

PoTTSB,  J.  (dissenting.)  The  defendants  in  this  action 
are  saed  directly  for  their  wrongful  official  act,  by  which  they 
took  the  property  of  the  plaintiff,  and  disposed  of  it  with- 
out authority  of  law ;  and  the  question  is  whether  they,  (not 
acting  as  ministerial  officers,)  and  sued  directly  as  parties 
to  the  action,  for  the  tortious  act,  make  a  sufficient  defense 
by  showing  themselves  to  be  acting  as  officers  de  facto.  The 
judge  at  the  circuit  held  that  this  was  not  sufficient,  and 
held  also,  that  in  such  case  the  defendants  must  show  them- 
selves to  be  officers  de  jure.  If  the  judge  at  the  circuit  was 
wrong  in  so  holding,  the  judgment  should  be  reversed,  for 
every  other  decision  excepted  to  is  merged  or  swallowed  up 
in  this.  This  question  should  be  first  directly  decided.  It 
should  not  be  evaded.  There  is  another  questioti  which,  on 
the  argument,  was  urged  by  counsel,  and  is  now  treated^ 
here,  as  if  it  was  this  same  question,  but  it  is  not ;  cuad  de- 
ciding such  different  question,  does  not  decide  this.  Some 
nine  cases  have  been  cited  to  prove  that  a  ministerial  officer, 
de/adOy  snch  as  a  sher\fj  bailiff,  oonstahle^  tax  collector  or 
school  district  collector y  acting  under  process  issuing  either 
from  a  court  of  general  jurisdiction,  or  from  a  body  of 
limited  jurisdiction,  if  the  subject  matter  is  vnthin  thai 
jurisdiction,  is  protected,  if  the  officers  who  issued  such 
process  are  cfficers  de  facto.    These  cases  can  be  multi- 


58  OASES  IN  THE  SUPREME  COURT. 

ColtOD  V.  Beardsley. 

plied.  I  have  found  in  my  researches  not  less  than  Jiftp 
cases  equally  strong  and  conclusive,  to  the  same  point  with 
those  cited.  But  as  that  is  not  the  question  to  be  decided, 
enough  have  been  cited  to  prove  that  undoubted  and  well 
settled  proposition. 

It  also  seems  to  be  further  necessary,  in  presenting  the  real 
question  to  be  decided  in  this  case,  to  disembarrass  it  of  cer- 
tain other  matters  that  have  been  discussed  which  do  not 
belong  to  the  case,  in  order  that  the  real  question,  and  that 
only,  may  be  decided. 

1.  It  is  conceded  that  trustees  of  school  districts  have  cer* 
tain  Judicial  duties  to  perform,  and  it  is,  I  think,  clearly  the 
law  that  in  the  performance  of  such  duties  they  are  not  re« 
sponsible  for  any  error  of  judgment,  misjudgment  of  law,  or 
mistake  in  fact,  while  acting  within  their  jurisdiction  and 
the  scope  of  their  powers ;  and  that  such  acts  cannot  be  re- 
viewed collaterally.  So  far,  then,  as  relates  to  any  errors  or 
mistakes  committed  within  the  jurisdiction  of  such  officers, 
this  question  need  not  be  further  discussed. 

2.  It  is  equally  well  settled  that  the  acts  of  judicial  as 
well  as  ministerial  officers  acting  as  such  officers  de/adOj  by 
color  of  title,  are  as  valid,  so  far  as  the  public  or  the  rights 
of  third  persons  are  concerned^  as  though  they  were  officers 
de  Jure.  And  when  they  are  not  parties  to  the  proceeding, 
their  title  cannot  be  inquired  into  collaterally,  nor  can  the 
title  of  a  ministerial  or  executive  officer  be  inquired  into  col- 
laterally, even  though  he  be  a  party  to  the  action,  if  the 
process  be  fair  on  its  face ;  and  the  officer  who  issued  it  had 
jurisdiction  of  the  matter.  Nor  is  this  the  question  to  be 
decided  here. 

It  is  a  remarkable  feature  of  the  cases  cited,  as  well  as  of 
the  multitude  not  cited,  that  each  and  every  one  of  them 
have  qualified  the  rule  laid  down,  by  the  use  of  the  same 
language  of  qualification,  to  wit,  that  the  acts  of  such  de 
facto  officers  are  valid,  "«o  far  as  the  public  or  the  rights 
of  third  persons  are  concerned."    What  is  the  significance 
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and  meaning  of  this  universal  qualification  ?  Snrely  it  has 
not  been  so  long  continued  as  mere  ornament  or  surplusage. 
It  must  mean  something.  Who  is  there  except  the  public, 
and  third  persons,  that  can  be  concerned  ?  In  what  cases 
would  not  the  acts  of  de  facto  ofiicers  be  valid  ?  It  is  at 
least  fair  to  assume,  that  the  most  learned  and  dbtinguished 
jurists  of  the  country  for  a  period  of  two  hundred  years 
would  not  have  continued  this  useless  qualification  if  the  rule 
was  universal.  I  will  then  assume  that  the  rule  is  not  uni- 
Tersal,  and  look  for  the  exception  and  the  reason  of  it.  "Sow 
let  us  examine  the  cases  cited,  to  prove  that  the  ruling  at 
the  circuit  was  error,  and  see  if  they  establish  it.  (McCoy  v. 
Cfurtice  (9  Wend.  17)  was  an  action  against  a  school  district 
collector,  (a  ministerial  officer,)  for  taking  the  plaintiff's 
watch  for  a  school  tax.  The  defendant  proved  that  he  acted 
as  collector,  proved  his  warrant  signed  by  two  trustees,  and 
proved  the  organization  of  the  district,  &c.  by  parol.  The 
court  permitted  the  defendant  to  prove  that  the  trustees  were 
reputed  to  be  such,  deciding  what  we  have  above  conceded 
to  be  the  law.  That  is  all  of  that  case.  In  The  People  v. 
Cooky  (14  Barb,  287,)  Mason,  J.  was  discussing  the  objec- 
tion that  had  been  raised,  that  the  election  in  a  certain  dis- 
trict was  void,  for  the  reason  that  one  of  the  officers  who 
held  the  election  omitted  to  take  the  oath  prescribed  by 
statute.  He  held,  most  properly,  that  the  officer  was  one 
de  facto,  and  that  as  far  as  the  public  and  third  persons 
were  concerned^  his  acts  were  valid.  The  case  of  The  Peo-- 
pie  V.  Taies  (4  John.  366)  is  also  cited,  but  I  do  not  find 
any  principle  there  laid  down  having  any  application  to  this 
case.  In  Ahe  case  of  Potter  v.  Luther,  (3  id.  431,)  the  de- 
fendant was  sued  in  trespass  de  bonis  asportatis;  he  pleaded 
that  he  was  deputy  sheriff,  and  that  he  took  the  goods  by 
virtue  of  a  fieri  facias ;  and  offered  to  prove  by  reputation 
that  he  was  a  deputy.  He  was  a  ministerial  officer.  The 
court  correctly  decided  that  such  proof  was  proper.  (The 
People  V.  Collins,  7  id.  549.)     This  was  a  motion  for  a 
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mandamus  against  the  defendant,  town  clerk,  to  compel  him 
to  record  the  survey  of  a  road  laid  out  by  the  commissioners. 
The  clerk,  in  his  answer,  put  his  refusal  on  the  ground  that 
the  commissioners  had  not  sworn  into  office^  and  that  one  of 
them,  Zacheus  Higby,  junior,  had  signed  his  name  without 
adding  the  junior.  The  court  ordered  the  mandamus  ;  hold- 
ing that  the  clerk,  a  mere  ministerial  officer,  had  no  right  to 
decide  on  the  acts  of  such  officer  de/tzctOy  and  repeating  the 
doctrine  that  the  acts  of  officers  de  facto  are  valid  so  far  as 
the  pttblio  and  third  persona  are  concerned.  I  do  not  think 
that  this  case  establishes  much,  on  the  point  in  question,  to 
be  decided.  In  Mclnstry  v.  Tanner y  (9  John.  135,)  on  cer- 
tiorari, one  objection  to  the  judgment  was,  that  the  justice 
was  a  minister  of  the  gospel,  and  the  proceedings  therefore 
coram  nonjvdice.  The  justice  denied  this,  in  his  return. 
The  justice  was  not  a  party  to  the  action,  and  this  was  a  col- 
lateral question.  The  court  held  that  even  if  the  objection 
was  true,  the  court  could  not  take  notice  of  such  an  objec- 
tion; he  was  an  officer  de  facto,  and  no  such  issue  could  be 
raised,  repeating  the  qualified  rule  as  above.  The  case  of 
Reed  v.  Oillet  (12  John.  296)  was  an  action  of  debt  on  a 
judgment.  The  question  decided  was  one  of  the  sufficiency 
of  evidence  to  sustain  a  judgment,  and  has  in  it  no  relevant 
point  applicable  to  this  case.  The  case  of  Wilcox  v.  Smith 
(5  Wend.  231)  is  also  cited.  That  was  a  case  where  the  action 
was  also  brought  against  a  constable  in  trespass  de  bonis 
asportatis.  He  justified  under  an  execution  issued  by  a  jus- 
tice of  the  peace  of  Orleans  county,  upon  a  judgment  ren- 
dered by  him.  The  execution  was  regular  on  its  face  ;  the 
justice  had  been  acting  as  such.  The  court  repeated  the 
well  established  doctrine  that  the  acts  of  officers  de  facto  are 
as  valid,  when  they  concern  the  public  or  the  rights  of  third 
persons,  as  though  they  were  officers  dejure.  The  case  cited 
from  6  Binneyj  88,  has  no  reference  to  the  question  decided 
in  this  case.  The  case  of  Fowler  v.  Beehe,  (9  Mass.  Rep. 
221,)  if  it  proves  any  thing,  establishes  the  very  converse  of 
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the  principle  for  which  it  seems  to  be  cited.  It  is  a  case 
where  the  defendant  in  an  action  pnt  in  a  plea  in  abatement, 
setting  forth  that  one  Day,  the  deputy  sheriff,  who  served 
the  writ,  was  appointed  such  by  one  Smith,  who  claimed  to 
be  sheriff,  and  then  set  forth  that  Smith  had  not  been  legally 
appointed  sheriff,  and  had  no  power  to  make  such  appoint- 
ment The  plaintiff  demurred,  and  the  question  was  argued 
upon  this  demurrer,  to  wit,  whether  the  service  of  the  writ 
was  l^al.  The  sheriff  was  a  ministerial  officer.  Parsons, 
Ch.  J.,  said :  ^'  Sm^th  (the  sheriff)  is  no  party  to  this  record, 
nor  can  he  be  legally  heard  in  the  discussion  of  this  plea, 
although  our  decision  would  as  effectually  decide  on  his  title 
to  the  office  as  if  he  were  a  party'*  This  would  be  judging 
a  man  unheard,  contrary  to  natural  equity  and  the  policy  of 
the  law.  From  considerations  like  these  has  arisen  the  dis^ 
tinction  between  the  holding  of  an  office  '^  de  facto "  and 
^'  dejure;"  and  they  held  that  it  was  sufficient  that  he  was 
an  officer  de  facto.  But  the  court  added,  among  other  things, 
*^  if  the  action  should  be  commenced  against  one  claimttig  to 
be  sheriff,  for  an  act  which  he  does  not  justify  but  as  sheriff y 
he  would  be  a  party,  and  the  legality  of  bis  commission 
might  come  in  question,  and  meet  a  regular  decision.''  Upon 
the  cases  above  reviewed,  it  is  argued  and  held  that  the  cir- 
cuit judge  erred,  in  holding  ^^tkat  it  is  not  sufficient  for  the 
defendants  in  this  action  to  prove  that  they  were  trustees  de 
facto y  merely;  but  that  they  must  prove  that  they  were 
trustees  dejure." 

If  this  ruling  was  error,  it  is  not  because  either  of  the 
above  (?ases  hold  it  to  be  so.  Neither  of  them,  except  Fow- 
ler  V.  BeebCj  touch  that  question,  and  that  case,  I  think, 
actually  sustains  the  ruling.  It  holds  that  when  the  officer 
is  9k  party,  and  is  sued  for  an  official  act,  the  legality  of  his 
title  to  the  office  might  be  decided.  The  question  then  is  still 
open,  so  far  as  the  above  authorities  are  concerned,  (except 
the  last,)  to  be  decided  upon  principle,  and  upon  authority. 

First,  then,  Upon  principle.     There  is  no  question  which 
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the  courts  have  watched  with  greater  jealousy,  than  the 
power  conferred  hy  statute  upon  individuals,  upon  corpora- 
tions or  upon  bodies  of  inferior  jurisdiction,  to  divest  the 
citizen  of  his  estate.  Whenever  this  power  is  permitted  to 
be  exercised,  the  courts  have  been  ever  vigilant  to  confine  the 
exercise  of  the  power  to  the  strictest  rule  of  expressly  speci- 
fied limits ;  and  when  such  a  power  has  been  exercised  offi- 
cially, the  officer  is  bound  to  show  his  authority  at  every 
step,  and  his  right  to  exercise  the  functions  of  his  office. 
Nor  does  the  law  perceive  any  hardship  in  requiring  the  offi- 
cer, who  is  bound  to  know  whether  he  be  one  or  not,  to  show 
by  what  authority  he  divests  another  of  his  estate.  This  is 
a  safeguard  demanded  for  the  protection  of  private  rights. 
There  would  be  no  safety  without  it. 

It  has  been  plausibly  and  ingeniously  urged  that  this  prin- 
ciple creates  a  great  hardship  in  localities  where  trustees  of 
school  districts  are  often  illiterate,  or  men  of  limited  educa- 
tion, and  the  office,  at  best,  an  unthankful  one,  and  that 
strict^  construction  upon  their  acts  makes  it  one  even  of  peril. 
This  may  be  true ;  but  if  the  great  safeguard  of  the  citizen — 
the  well  established  principle  of  protection  to  private  rights — 
is  to  be  made  to  bend  to  arguments  '^ ab  inconvenienti"  we 
are  at  sea  in  dangerous  navigation,  without  our  compass. 

2.  Upon  a  most  careful  and  deliberate  review  of  cases,  I 
am  satisfied  that  the  judge  at  the  circuit  correctly  ruled  on 
this  point,  upon  authority.  I  have  been  unable  to  find  a 
case  decided  in  the  courts  of  this  state  holding  the  law  other- 
wise. I  have  found  strong j  well  considered  cases,  not  only 
in  this  state,  but  in  several  of  the  adjoining  states,  in  point, 
and  expressly  laying  down  the  same  rule  as  did  the  judge  at 
the  circuit,  and  not  one  to  the  contrary.  The  case  of  Blake 
V.  Sturtevant  (12  N.  H.  Rep,  567)  was  an  action  of  trespass, 
de  bonis  asportatiSy  against  the  selectmen,  (whose  office  is 
substantially,  in  many  respects,  like  that  of  school  trustees,) 
for  taking  the  plaintiff's  oxen,  and  causing  them  to  be  sold, 
for  the  payment  of  taxes  assessed  by  said  selectmen  for  the 
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purpose  of  building  a  school  house.  The  defendants  pleaded 
the  general  issue,  and  justification  under  a  warrant  to  the 
collector,  &c.  The  proof  showed  the  defendants  had  been 
elected,  but  had  not  qualified.  In  deciding  the  question  of 
liability,  XJpham,  J.  said :  '^  The  suit  being  against  the  se- 
lectmen for  an  illegal  assessment,  they  must  not  only  show 
jurisdiction,  and  a  due  assessment  of  the  tax  on  their  part, 
but  that  they  were  duly  elected  and  qualified  to  act ;  in  other 
words,  that  they  are  officers  dejure."  "  This  rule  (he  con- 
tinues) is  qualified  now  in  those  instances  where  third  per- 
8ona  are  interestedj  where  it  is  merely  necessary  to  show  an 
officer  defactoJ*  "  But  the  rule  is  correctly  laid  down  in 
all  the  cases  where  the  individual  sued  is  a  party;  there  he 
must  be  shown  to  be  an  officer  dejure." 

The  case  of  ScJUenker  v.  Bisley  (3  Scam.  lU.  B.  483)  was 
an  action  for  false  imprisonment.  Caton,  J.  said  :  '^  The 
general  rule  of  law  is,  where  an  officer  justifies  an  act  com- 
plained of  purporting  to  be  done  in  his  official  capacity,  that 
it  is  necessary  that  he  should  aver  and  prove  in  his  defense 
not  only  that  he  was  an  acting  officer,  but  that  he  was  an  of" 
ficer  in  truth,  and  right,  duly  commissioned  to  act  as  such ; 
while  as  to  all  others,  it  is  sufficient  to  aver  and  prove  that 
he  was  acting  as  such  officer ;  and  the  reason  of  the  rule  is, 
that  the  officer  himself  is  bound  to  know  whether  he  is  legally 
an  officer,  and  if  he  attempts  to  execute  the  duties  of  an 
office  without  authority,  he  acts  at  his  peril.  Whereas  it  is 
sufficient,  so  far  <is  the  right  of  third  persons  or  the  public 
are  concerned,  that  the  officer  is  acting  in  his  official  capa- 
city, under  color  of  title."  In  Burke  v.  Elliott,  (4  Iredell's 
N.  0.  Bep.  355,)  Buffin,  J.  laid  down  the  rule  of  law  thus: 
**  The  acts  of  an  officer  de  facto  are  good,  except,  'in  an  ac- 
tion against  himself;  as  to  such  acts  as  he  undertakes  to  do 
as  an  officer."  The  case  of  Biddle  v.  The  County  of  Bed- 
ford  (7  8erg.  &  B.  386)  was  an  action  brought  by  a  county 
treasurer  to  recover  his  fees.  Duncan,  judge,  who  delivered 
the  opinion,  said  :  ^^  There  are  many  acts  done  by  an  officer 
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de  fstcto  that  are  valid.  They  are  good  as  to  strangers,  and 
as  to  all  those  persons  who  are  not  bound  to  look  further 
than  the  person  in  the  actual  exercise  of  an  office ;  but  here 
the  officer  is  the  ttctual  party  to  the  action;  the  distinction 
is  sound/'  The  officer  had  not  proved  his  title  to  the  office 
dejure^  and  it  was  held  he  could  not  recover.  Luffborough 
V.  ParkeTy  (16  8erg,  &  Rawle^  351,)  in  the^  same  state,  was 
an  action  of  ejectment.  The  defendants  set  up  title  in  them- 
selves, derived  from  a  tax  sale  of  the  lands,  and  traced  the 
title  back  to  an  assessment  made  by  the  defendant  as  an 
assessor y  under  which  the  sale  took  place.  The  defendant 
did  not  show  that  he  had  been  sworn  as  an  assessor.  G-ib- 
son,  judge,  who  delivered  the  opinion,  said  :  "  I  am  not  go- 
ing to  wade  through  the  learning,  as  to  the  competency  of 
acts  of  an  officer  de  facto^  but  I  will  take  occasion  to  say 
here,  that  I  have  not  the  least  doubt  that  as  respects  third 
persons,  the  acts  of  the  assessor  would  be  valid  if  he  in  fact 
had  never  been  sworn/'  That  however  is  not  this  case,  and 
it  was  held  that  being  2^  party  he  must  show  himself  to  have 
been  an  officer  de  jure. 

In  Keyser  v.  M'Kissaniy  (2  Bawle,  139,)  Bodgers,  judge, 
laid  down  the  law  thus :  '^  The  acts  of  public  officers  de  facto, 
coming  in  by  color  of  title,  are  good  so  far  as  respects  the 
public,  but  void  when  for  their  own  benefit" 

In  Gornish  v.  Young  (1  Ash.  155)  the  question  arose  upon 
certiorari.  It  was  held  as  follows  :  '^  The  judicial  acts  of  an 
alderman  de  facto,  holding  and  exercising  the  office,  can  only 
be  examined  in  a  proceeding  in  which  he  is  a  party y  and 
can  be  heard" 

The  case  of  Gumming  v.  Glark  et  al,  (15  Verm,  Bep.  653) 
was  an  action  of  trespass  for  taking  a  cow.  The  defendant 
justified  under  a  warrant  to  collect  a  highway  tax.  The 
officer  (surveyor)  had  been  appointed  to  fill  the  office, /or  the 
reason  that  the  incumbent  had  refused  to  act.  Bedfield, 
judge,  said  :  "  The  refusal  to  act,  is  not  ipso  facto  vacating 
an  office.    There  is  nobody  to  exercise  a  judicial  discretion 
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on  that  subject,  to  declare  the  office  vacant/'  '^  It  is  said 
(he  continues)  that  the  surveyor  was  an  officer  de  facto,  and 
therefore  his  acts  are  valid.  This  may  be  true  so  far  as  third 
persons  are  concerned,  but  not  when  the  officer  himself,  or 
those  under  whose  authority  he  is  put  in  motion,  are  called 
upon  to  justify  his  proceeding.  They  must  show  his  right  to 
exercise  the  functions  of  the  office."  In  the  case  of  Plymouth 
V.  Painter,  (17  Conn.  Rep,  589,)  Storrs,  judge,  said :  "  The 
title  of  an  officer  de  facto  cannot  be  indirectly  called  in  ques- 
tion in  a  suit  to  which  he  is  not  a  party  ;"  and  he  adds,  at 
page  593,  ^'although  in  a  suit  against  a  person  for  acts  which 
he  would  have  authority  to  do  only  as  an  officer ,  he  must,  in 
order  to  make  out  a  justification,  show  that  he  is  an  officer 
dejure,  because  the  title  to  the  office  being  directly  drawn  in 
question,  in  a  suit  to  which  he  is  a  party,  may  be  regularly 
decided,  so  when  he  sues  for  fees,  or  sets  up  title  to  property, 
by  virtue  of  his  office,  he  must  show  himself  to  be  an  officer 
de  Jur^'  The  case  of  Fowler  v.  Beebe  (9  Mass.  Hep,  231) 
we  have  already  reviewed,  showing  that  it  recognizes  and 
holds  to  the  same  distinction  in  the  rule  between  actions  di- 
rectly against  the  party  for  his  acts,  and  actions  where  only 
the  public  or  third  persons  are  concerned,  as  is  found  in  all 
the  cases  from  the  other  states.  But  while  we  have«cited  the 
cases,  showing  an  entire  uniformity  of  legal  holding  of  the 
courts  in  the  adjoining  states,  we  have  a  remarkable  concur- 
rence in  the  adjudications  of  the  courts  of  this  state,  on  this 
point.  {Oreen  v.  Burkey  23  Wend.  502,  503.  People  v. 
White,  24  id.  539,  per  Walworth,  chancellor,  and  Id.  565, 
per  Boot,  senator.)  In  the  well  considered  case  of  Savacool 
V.  Boughton,  (5  Wer^.  180,  181,)  Marcy,  judge,  after  the 
most  thorough  examination  of  the  cases  bearing  on  this  point, 
says  that  where  the  inferior  body  either  has  no  jurisdiction 
of  the  subject  matter,  or  of  the  person,  neither  the  court  nor 
the  party  who  procured  the  proceedings  can  derive  any  pro- 
tection from  them,  when  sued  by  a  party  aggrieved ;  and 
that  a  ministerial  officer  who  executes  process  on  the  feyce  of 
Vol.  XXXVIII.  5 
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which  it  appears  that  the  court  had  not  jurisdiction,  would  he 
liahle.  In  the  case  of  The  People  v.  Hopaon  (1  Denio^  579) 
there  had  heen  an  attempt  to  show  that  the  constable  who 
executed  the  process  had  never  taken  the  oath  of  office,  nor 
given  security.  Bronson,  judge,  says :  "  this  would  be  proper 
evidence,  if  the  constable,  instead  of  the  people,  was  the 
party )"  and  after  citing  with  approbation  the  cases  in  this 
state  above  referred  to,  he  concludes  :  "  When  one  man  at- 
tempts to  exercise  dominion  over  the  person  or  property  of 
another,  it  becomes  him  to  see  that  he  has  an  unquestiona- 
ble title."  "  And  clearly  (he  says)  he  cannot  recover  fees  or 
set  up  any  right  of  property  on  the  ground  that  he  is  an  offi- 
cer de  facto,  unless  he  be  also  an  officer  de  jure."  So  in 
Bentley  v.  Phelps^  (27  Barh,  527,)  Smith,  judge,  recognizes 
the  same  distinction.  He  says  :  '^  An  officer  de  facto  can  do 
no  valid  acts  except  as  to  third  persons.  The  office,  as  is  said 
in  Riddle  v.  Bedford  County j  (7  Serg,  &  Batvle,  386,)  is 
void  as  to  the  officer,  but  is  valid  as  to  strangers.  The  offi- 
cer cannot  protect  himself  except  possibly  in  some  few  cases 
of  ministerial  officers.  {See  also  Baker  v.  Freeman,  9  Wend. 
42 ;  Benjamin  v.  Hull,  17  id.  439,  440,  in  point)  Nor  is 
this  new  doctrine  :  as  long  ago  as  the  day  of  Lord  Hard- 
wicke,  in  the  English  courts,  this  was  acknowledged  law.  In 
the  case  of  Smith  v.  De  Bouchin  et  al.,  (2  Strange,  994,)  the 
vice  chancellor  of  the  University  of  Oxford  had  issued  a 
warrant  to  arrest  the  plaintiff  upon  a  complaint,  without  a 
sufficient  affidavit  in  that  regard,  to  confer  jurisdiction  ;  upon 
which  the  plaintiff  was  arrested  and  imprisoned.  The  war- 
rant was  fair  on  its  face.  The  plaintiff  sued  the  vice  chan- 
cellor, the  officer  making  the  arrest,  and  the  jailer,  jointly. 
They  put  in  a  Joint  justification.  Lord  Hardwicke  was  of 
opinion  that  the  action  of  false  imprisonment  lay  against  the 
vice  chancellor.  That  the  other  officers  being  ministerial 
(officers,  might  have  been  excused,  if  they  had  justified  sepa- 
rately, but  that  hj  Joining  with  the  vice  chancellor  they  for- 
feited their  justification,  and  judgment  was  given  against  the 
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whole.  This  case  is  cited  with  approbation  in  Pehin  v  Proc- 
tor^ (2  WiU,  383,)  decided  in  1768,  and  the  court  add  these 
sensible  remarks  :  "  Although  it  may  be  thought  hard  to  ad- 
judge a  man  a  trespasser  in  a  case  heretofore  doubtful,  yet 
the  law  cannot  bend  to  particular  cases  ;  and  it  is  more  for 
the  general  utility  to  suffer  particular  hard  cases  than  to 
give  usurped  authority  any  effect  at  all.  The  hardship  of 
particular  cases  is  thereby  most  amply  compensated  to  the 
public." 

If  then,  upon  authority,  the  court  correctly  decided  that 
the  defendants  being  directly  parties,  and  being  sued  as  offi- 
cers for  an  act  done  as  such,  were  bound  to  prove  them- 
selves ofl&cers  de  Jure,  then  the  other  rulings  in  the  case  are 
unimportant,  as  no  point  is  made  or  claimed  that  they  were 
proved  to  be  officers  dejure;  nor  was  there  any  offer  to  prove 
them  such.  It  was  not  contended,  or  insisted,  upon  the 
trial,  nor  was  the  judge  asked  to  charge,  or  decide,  that  they 
were  officers  de  Jure;  nor  to  submit  to  the  jury  the  question 
whether  the  defendants  were  officers  dejure,  and  it  should 
not  now  be  decided  upon  a  point  not  raised  or  discussed  upon 
the  trial,  nor  excepted  to.  The  argument  of  my  learned 
brothers,  to  this  effect,  to  prove  the  defendants  were  officers 
de  jure,  is  upon  no  point  raised,  or  exception  taken,  in  the 
case.  No  new  trial  can  be  had  for  that  reason,  if  this  argu- 
ment is  sound  in  that  particular,  even  if  we  cotUd  now  enter 
upon  that  field  of  speculation.  It  was  not  claimed  on  the 
trial  that  these  trustees  are  such  de  jure.  The  plaintiff  him- 
self, it  was  shown  by  the  records,  had  been  elected  a  trustee 
for  a  term  of  three  years ;  he  accepted  the  office,  and  had  en- 
tered upon  the  performance  of  the  duties  of  his  office,  and 
had  acted.  He  had  never  resigned ;  true,  he  did  not  act ; 
for  what  reason  does  not  appear.  That  neglect  or  refusal  did 
not  vacate  the  office.  (15  Verm,  Bep.  653.)  If  he  refused, 
it  subjected  him  to  a  penalty,  but  could  work  no  injury  to 
the  district ;  the  other  two  could  notify  him  and  then  act 
without  him.     There  is  a  penalty  for  refusing  to  accept,  when 
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elected.  This  refusal  also  subjects  to  a  penalty ;  besides,  it 
creates  a  vacancy.  This  was  the  case  in  Randall  v.  Smith, 
(1  DeniOy  221.)  Refusal  to  act  after  accept€«ice  is  a  differ- 
ent thing.  In  the  language  of  Redfield,  judge,  in  Cumminga 
V.  Glarky  (15  Verm.  Hep.  653,)  the  refusal  to  act  is  not  ipso 
£BU)to  vacating  an  office.  There  is  nobody  to  exercise  a  judi- 
cial discretion  to  declare  the  office  vacant.  The  defendants 
offered  to  prove  they  were  acting  as  officers  de  facto,  which 
was  overruled,  and  excepted  to.  Afterwards  in  the  course  of 
the  trial,  they  were  permitted  to  prove  this,  and  did  prove  it. 
If  this  was  an  error  at  first,  it  was  subsequently  cured.  But 
if  they  had  not  afterwards  been  permitted  to  prove  this,  I 
can  see  no  error  in  refusing  to  allow  them  to  prove  that 
which,  if  proved,  the  court  correctly  held  would  not  consti- 
tute a  defense,  so  it  depends  upon  the  legal  ruling  upon  the 
main  question  in  which  this  question'  is  merged,  whether  this 
was  right  or  wrong. 

It  is  also  argued,  though  the  question  does  not  arise  in 
this  case,  that  the  title  to  an  office  cannot  be  determined  in 
a  collateral  way.  The  proposition  is  true,  if  that  is  the  only 
thing  to  be  determined ;  but  is  not  so  to  the  extent  claimed, 
upon  the  trial  of  such  an  issue  as  this.  In  all  the  cases 
above  cited,  it  was  so  tried,  and  they  all  contradict  that 
position.  It  is  not  necessary  to  discuss  that  question.  Upon 
the  defendants'  theory  they  had  no  right  to  do  the  act,  but 
by  proving  their  title  de/a^o.  If  they  may  prove  this  kind 
of  title  to  an  office  in  defense,  may  not  the  plaintiffs  disprove 
it  ?  What  is  the  difference  ?  In  either  case,  of  title  de/acto, 
or  dejure,  it  is  the  tried  of  title  ;  and  is  as  easily  proved  or 
disproved  in  case  of  title  dejure  as  in  title  de  facto — as  well 
in  one  case  as  in  the  other ;  and  has  been  so  admitted,  and 
tried,  in  a  hundred  reported  cases,  and  in  most  of  those  above 
cited.  Although  there  are  dicta  to  the  contrary,  there  are 
no  adjudged  cases  upon  that  point  so  conclusively  settled 
otherwise. 
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There  is  another  question  in  the  case,  decided  by  the  judge 
at  the  circuit,  and  excepted  to,  in  which  I  think  the  ruling 
was  error.  It  was  held  that  the  consent  or  certificate  of  the 
supervisor  was  a  jurisdictional  fact,  and  should  have  been 
obtained  prior  to  the  district  meeting  at  which  the  appropri- 
ation to  build  the  school  house  was  voted.  Such  was  the 
construction  which  had  been  given  to  the  statute  by  the  state 
superintendent  of  schools,  and  published  in  the  **  code  of 
public  instruction,"  and  which  holding  was  adopted  by  the 
judge  in  the  haste  of  the  circuit.  I  think,  however,  Berya- 
min  V.  HvU  (17  Wend,  437)  decides  this  the  other  way,  and 
is  authority  to  be  followed.  My  learned  brothers  are  un- 
doubtedly right  in  their  view  of  the  law  on  this  point.  The 
trustees  have  no  right  or  power  to  build  upon  a  new  site 
without  the  supervisor's  authority ;  but  I  am  satified  such 
authority  need  not  precede  the  vote.  The  question,  however, 
upon  this  point  of  the  case  is  entirely  immaterial.  If  the 
other  point  was  correctly  decided,  a  new  trial  upon  this  point 
would  be  of  no  avail.  The  judgment  must  and  would  have 
been  the  same  if  the  judge  had  decided  this  point  the  other 
way.  It  cannot  therefore  alter  the  matter.  The  case  was 
all  out,  and  if  the  judge  had  ruled  this  question  the  other 
way,  the  same  judgment  would  have  been  directed.  It  was, 
therefore,  and  is,  immaterial.  A  new  trial  upon  that  point 
would  be  useless. 

Having  come  to  the  conclusion  that  the  defendants  did  not 
justify  their  acts,  they  must  fail.  They  made  no  prepara- 
tion to  prove  themselves  officers  de  jure^  nor  ofler  to  prove 
any  thing  that  was  not  proved.  Both  parties  adopted  the 
same  law,  and  the  same  facts,  as  their  full  case ;  one  that  it 
was  sufficient  to  show  the  defendants  officers  defactOy  the 
other  that  it  was  insufficient.  No  other  theory  was  claimed 
or  discussed  on  the  trial.  The  judge  did  not  pass  upon  any 
other.  No  other  should  now  be  attempted  to  be  spelled  out 
or  inferred.    It  would  not  help  the  defendants  to  order  a  new 
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trial  upon  the  ruling  as  to  the  supervisor's  certificate.  This 
is  a  case.  If  the  judge  was  right  on  the  main  question,. as 
I  think  he  was,  the  judgment  should  he  affirmed. 

New  trial  granted. 

[Wabbbw  Gbbbbal  Tbbm,  July  10, 1860.    James,  Bosekrans  and  Potter, 
Justices.] 


Sanders  t;^.  Leavey. 


A  lease,  given  by  the  corporation  of  New  York,  Aimishes  no  evidence  of  the 
existence  of  the  facts  necessary  to  warrant  proceedings  to  effect  a  sale  of 
land  for  taxes  or  assessments ;  but  after  those  facts  have  been  established, 
and  the  proceedings  for  a  sale  of  the  premises  have  been  ordered  and  com- 
menced by  advertisement,  any  irregularity  which  may  occur  in  the  pro- 
ceedings will  be  cured  by  the  lease. 

The  omission  to  specify,  in  a  notice  of  sale,  the  person  to  whom  the  payment 
of  the  tax  is  to  be  made,  will  not  affect  the  regularity  of  the  sale.  All 
that  is  necessary,  under  sections  9  and  10  of  the  act  of  1840,  is  a  mere 
notice  of  the  sale,  embracing  the  time  and  place. 

The  certificate  of  the  street  commissioner  that  an  affidavit  of  the  service  of 
the  redemption  notice  required  by  the  statute  to  be  served  upon  the  occu- 
pant or  person  last  assessed  as  owner,  has  been  filed  with  him,  and  that  he 
is  satisfied  such  notice  has  been  served,  though  it  may  be  sufficient  to 
afford  prima  facie  evidence  that  such  affidavit  was  filed  with  him,  and  that 
the  money  remained  unpaid,  furnishes  no  evidence  that  the  act  has  been 
performed  which  was  necessary  to  give  effect  and  vitality  to  the  lease. 

Notice  to  the  occupant,  d&c.  default  in  payment,  and  the  certificate  of  the 
street  commissioner  that  the  payment  required  has  not  been  made,  are  all 
necessary  to  be  shown,  by  the  purchaser  at  an  assessment  sale,  as  a  condi- 
tion precedent  to  the  validity  of  the  lease. 

THIS  was  an  appeal  from  the  decision  of  a  referee  in  an 
action  of  ejectment,  brought  by  the  appellant  to  recover 
from  the  respondent  the  possession  of  a  lot  of  ground,  situ- 
ated on  the  northerly  side  of  29th  street,  125  feet  easterly 
from  Lexington  avenue,  in  the  city  of  New  York.     It  was 
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admitted  on  the  trial  that  the  lot  in  question  was^  on  the 
31st  day  of  March,  1842,  in  the  possession  of  Asa  Bigelow, 
jun.  as  owner  in  fee.  On  that  day  a  judgment  for  $7004.08, 
recovered  in  the  supreme  court  against  said  Asa  Bigelow,  jun. 
in  favor  of  James  G.  King  and  others,  was  docketed  in  the 
office  of  the  clerk  of  the  city  and  county  of  New  York.  On 
affidavits  and  notice  of  motion,  an  order  was  duly  made  in 
the  supreme  court,  on  the  14th  day  of  February,  1852, 
directing  the  issuing  of  an  execution  on  said  judgment.  An 
execution  was  duly  issued,  and  on  the  18th  day  of  February, 
1852,  was  delivered  to  the  sheriff  of  the  city  and  county  of 
New  York,  who  sold  the  premises  in  question  together  with 
three  other  lots,  on  the  1st  day  of  April,  1852,  to  Justin  A. 
Edwards,  the  highest  bidder.  On  the  6th  day  of  April, 
1852,  the  sheriff  filed  in  the  office  of  the  clerk  of  the  city 
and  county  of  New  York,  a  certificate,  duly  executed,  dated 
April  1,  1852,  setting  forth,  in  the  usual  and  due  form,  said 
sale,  &c.  On  the  15th  day  of  July,  1853,  the  sheriff  deliv- 
ered to  said  Justin  A.  Edwards,  the  purchaser,  a  deed  duly 
executed,  conveying  the  lot  in  question  together  with  the 
three  others  bought  at  said  sale.  On  the  7th  day  of  April, 
1857,  the  said  Justin  A.  Edwards  and  Octavia  C.  his  wife, 
in  consideration  of  $4000,  conveyed  by  deed  the  lot  in  ques- 
tion together  with  the  three  others  purchased  at  said  sheriff's 
sale,  to  Elizabeth  E.  Sanders,  the  plaintiff  in  this  suit. 
The  foregoing  constituted  the  title  of  the  plaintiff  to  the  lot 
in  question.  Two  grounds  of  defense  were  set  up  against 
the  title  of  the  plaintiff.  1.  A  lease  of  the  premises  in  ques- 
tion to  William  A.  Walters,  for  the  term  of  thirteen  years, 
dated  March  6,  1848,  duly  assigned  by  Walters  to  J.  L. 
Tiffany,  and  by  Tiffany  to  the  defendant,  purporting  to  be 
given  by  the  corporation  of  the  city  of  New  York,  pursuant 
to  a  sale  made  on  the  4th  day  of  March,  1846,  for  the  non- 
payment of  an  assessment  for  r^ulating  and  paving  29th 
street.  The  lot  was  assessed  to  Asa  Bigelow,  jun.  2.  An 
assignment,  dated  June  1,  1843,  made  by  Asa  Bigelow,  jun. 
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to  a  receiver,  in  obedience  to  an  order  of  the  court  of  chan- 
cery, dated  May  23,  1843,  granted  on  an  ordinary  judgment 
creditor's  bill.  The  creditor's  bill  was  founded  on  a  judg- 
ment for  $12,613.17,  recovered  in  the  superior  court  of  the 
city  of  New  York,  against  the  said  Asa  Bigelow,  jun.  in 
favor  of  William  Couch,  and  docketed  in  the  office  of  the 
derk  of  the  city  and  county  of  New  York,  on  the  20th  day 
of  April,  1842,  and  an  execution  issued  thereon  and  returned 
unsatisfied.  The  referee  having  found  that  'Hhe  plaintiff 
had  established  prima  facie  a  legal  and  possessory  title  to 
the  premises,"  that  "the  title  in  the  receiver  is  not  a  valid 
outstanding  title,"  but  that  the  corporation  assessment  lease 
was  "a  paramount  and  subsisting  legal  title  in  the  defendant," 
the  case  came  up  solely  upon  the  exceptions  taken  to  the 
finding  and  decision  of  the  referee  in  favor  of  the  validity  of 
said  assessment  lease. 

H.  P.  Townaend^  for  the  plaintiff. 

Henry  O.  DeForest  and  A.  Melville^  for  the  defendant. 

By  the  Courtj  Ingraham,  P.  J.  The  question  submitted 
to  us  in  this  case  arises  upon  a  sale  by  the  corporation  of  the 
property  of  the  plaintiff  for  non-payment  of  an  assessment. 
Objections  were  taken  before  the  referee,  and  were  urged  upon 
the  court  on  this  appeal,  to  the  proceedings  taken  prior  to 
the  sale,  as  not  being  in  conformity  to  the  statute,  and  there- 
fore as  being  void  and  giving  no  title.  Before  examining 
them  separately,  it  may  be  well  first  to  ascertain  to  what 
extent  such  errors  are  fatal  to  the  proceedings,  and  when 
they  are  cured  by  the  lease  given  after  the  sale. 

By  the  act  of  1816,  chap.  115,  it  is  provided  that  the 
lease  to  be  given  on  the  sale  of  lands  for  taxes  or  assessments, 
shall  be  conclusive  evidence  that  the  sale  was  regular  accord- 
ing to  the  provisions  of  the  act.  The  distinction  must  be 
observed  between  what  is  necessary  to  give  jurisdiction  and 
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what  is  a  mere  irregularity  in  the  proceedings.  In  the  latter 
case,  the  lease  would  cure  the  irregularity,  but  it  could  have 
no  effect  to  confer  jurisdiction,  if  the  necessary  steps  for  that 
purpose  had  been  omitted.  By  matters  necessary  for  juris- 
diction, we  must  at  any  rate  understand  all  such  steps  as 
were  necessary  to  be  taken  prior  to  the  act  of  the  corporation 
directing  the  advertisement  for  the  sale.  This  was  held  in 
the  cases  of  Whitney  v.  Thomas,  (23  N.  T.  Rep.  281,) 
Leggett  v.  Rogers,  (9  Barb,  408,)  where  it  was  said  that  the 
deed  was  not  prima  facie  evidence  of  the  preliminary  steps 
giving  authority  to  sell;  in  Varick  v.  Tollman,  (2  Barb. 
S.  a  Rep.  113,)  and  in  Tallman  v.  White,  (2  Comst.  66,) 
where  Buggies,  J.  says:  "The  comptroller's  deed  is  conclu- 
sive evidence  of  the  regularity  of  the  sale,  but  not  of  the 
right  and  power  to  sell  It  is  not  evidence  of  the  facts  which 
conferred  upon  him  power  to  sell." 

Although  these  cases  were  in  regard  to  lands  sold  in  other 
parts'  of  the  state,  the  same  principle  is  involved,  because 
the  statute  makes  the  comptroller's  deed  in  those  cases, 
as  it  does  the  lease  in  the  city  of  New  York,  conclusive  evi- 
dence that  the  sale  was  r^ular. 

In  Doughty  v.  Hope,  (1  Comst  79,)  the  decision  of  the 
supreme  court  was  affirmed,  for  the  reasons  assigned  by  that 
court.  And  in  that  case  (3  Denio,  594)  it  was  held  that  the 
legislature  had  reference  to  the  auction  at  which  the  incipi- 
ent right  of  the  purchaser  was  acquired,  and  it  was  also  held 
that  it  did  not  apply  to  the  subsequent  steps  by  which  that 
right  became  perfect.  The  same  distinction  was  taken  in 
Striker  v.  Kelly ^  (2  Denio,  323,)  viz :  that  the  lease  was 
not  evidence  of  the  authority  to  sell,  although  it  was  of  the 
proceedings  by  which  the  sale  was  effected. 

From  these  decisions  I  think  the  rule  may  be  considered  as 
settled,  that  the  lease  given  by  the  comptroller  furnishes  no 
evidence  of  the  existence  of  the  facts .  necessary  to  warrant 
proceedings  to  effect  a  sale  for  taxes  or  assessments;  but 
that  after  those  facts  have  been  established  and  the  proceed- 
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ingB  for  a  sale  of  the  premises  have  been  ordered  and  com- 
menced by  advertisement^  then  that  any  irregularity  which 
might  occur  in  those  proceedings  would  be  cured  by  the  lease. 

The  first  objection  taken  to  the  regularity  of  the  proceed- 
ings and  the  authority  of  the  street  commissioner  to  sell, 
was  that  the  proper  notice  of  sale  was  not  given.  The  statute 
required  notice  of  the  sale  to  be  given  in  ten  papers.  By  the 
act  of  1830,  chap.  2,  (Davies'  Laws,  p,  700,)  it  was  pro- 
vided that  the  notice  should  require  the  owner  of  the  land 
to  pay  the  amount  due  to  such  person  as  might  be  appointed, 
&c.  to  collect  the  same ;  but  by  the  act  of  1840,  (Davies' 
Laws,  p.  833,  §  9,)  it  was  provided  that  notice  of  the .  sale 
should  be  published  once  in  each  week  for  three  months  in 
ten  papers,  one  of  which  should  contain  a  detailed  statement 
and  the  others  should  refer  thereto.  This  does  not  require 
in  the  nine  papers  any  further  notice  than  of  the  sale  (em- 
bracing the  time  and  place)  and  the  paper  in  which  the 
detailed  statement  is  published.  The  counsel  for  the  appel- 
lants, however,  urges  that  this  notice  must  contain  all  that 
was  necessary  under  the  act  of  1830,  except  of  the  property 
to  be  sold.  This  objection  is  answered  by  a  reference  to  the 
tenth  section,  which  says  it  shall  not  be  necessary  to  give  any 
further  publicity  of  the  intended  sale  than  is  contemplated 
by  the  preceding  section  ;  which  was  a  mere  notice  of  the  sale. 

The  omission,  therefore,  of  the  general  notices  of  sale  to 
state  the  person  to  whom  the  payment  of  the  tax  was  to  be 
made,  did  not  affect  the  regularity  of  the  sale. 

If  it  was  an  irregularity,  then  I  think  it  would  come 
within  the  defects  cured  by  the  lease.  The  provisions  of  the 
act  of  1843  apply  only  to  sales  for  taxes,  and  are  not  appli- 
cable to  sales  for  assessments,  and  therefore  do  not  affect 
this  case. 

The  objection  to  the  sale  that  the  proper  affidavits  were 
not  made  by  the  collector  previous  to  the  passage  of  the 
resolution  directing  the  sale,  is  not  well  taken.  The  affi- 
davits proven  are  sufficient  within  the  provisions  of  the  act 
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of  1816,  chap.  115,  §  2.  {Davies'  Laws,  p.  598.)  The  first 
section  of  that  act  does  not  apply  to  sales  for  assessments, 
but  only  for  taxes,  and  the  provision  of  that  section  requiring 
the  affidavit  to  be  in  form  as  specified  in  section  11  of  the 
act  of  1813  is  not  applicable. 

It  is  also  objected  that  after  giving  the  lease  by  the  street 
commissioner,  the  notice  required  by  the  statute  to  be  served 
upon  the  occupant  or  person  last  assessed  as  owner,  was  not 
shown  to  have  been  served,  as  required  by  the  statute  of 
1841.     {Daviea'  Laws,  p.  843,  and  1843,  p.  875  ) 

It  was  held  in  Doughty  v.  Hope,  (3  DeniOy  594,)  that  the 
lease  was  not  evidence  of  any  of  the  steps  necessary  to  be 
taken  after  the  sale,  by  which  the  right  acquired  by  the  sale 
could  be  made  perfect ;  and  it  becomes  necessary,  therefore, 
in  order  to  make  the  title  by  the  lease  valid,  to  show  that 
such  notice  was  given  and  proof  thereof  filed  with  the  street 
commissioner,  sufficient  to  satisfy  him  that  such  service  had 
been  made. 

There  was  no  evidence  on  the  trial,  of  any  service  of  such 
a  notice,  nor  was  the  affidavit  of  such  service,  supposed  to 
have  been  filed  with  the  street  commissioner,  produced.  The 
referee,  however,  has  found  that  the  notice  was  served,  and 
that  the  affidavit  was  filed  with  the  street  commissioner. 
These  findings  are  based  upon  the  certificate  of  the  street 
commissioner  that  the  affidavit  had  been  filed  with  him,  and 
that  he  was  satisfied  such  notice  had  been  duly  served.  The 
referee  appears  to  have  considered  the  certificate  conclusive 
on  those  matters.  There  is  nothing  in  any  of  the  statutes 
referred  to  which  makes  this  certificate  conclusive  evidence 
as  to  the  matters  therein  stated,  or  as  to  the  regularity  of 
the  proceedings,  as  the  case  is.  If  it  is  to  have  such  an 
effect,  it  can  only  be  by  inference  from  the  wording  of  the 
statute.  This  provides  that  if  the  officer,  with  whom  the 
affidavit  is  to  be  filed,  shall  be  satisfied  by  such  affidavit  that 
the  notice  has  been  served,  and  if  the  moneys  required  to  be 
paid  for  the  redemption  of  such  land,  &c.  shall  not  have  been 
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paid,  he  shall  certify  to  the  fact,  and  the  conveyance  shall 
thereupon  become  absolute.  I  do  not  think  the  certificate 
of  the  street  commissioner  is  to  be  construed  as  having  such 
an  effect.  The  affidavit  is  to  be  filed  with  him,  and  if  it 
(the  affidavit)  satisfies  him  that  the  notice  has  been  served, 
and  if  the  money  has  not  been  paid,  he  is  to  certify  the 
fact,  &c.  What  fact?  The  referee  thinks  the  word  "fact" 
means  all  that  the  commissioner  has  to  be  satisfied  of.  Even 
conceding  this  to  be  so,  it  does  not  follow  that  it  furnishes 
any  evidence  that  such  notice  was  served.  It  may  be  suffi- 
cient to  afford  prima  facie  evidence  that  such  affidavit  was 
filed  with  him  and  that  the  money  remained  unpaid,  as  these 
matters  were  within  his  own  knowledge,  but  it  furnishes  no 
evidence  that  the  act  had  been  performed  which  was  neces- 
sary to  give  effect  and  vitality  to  the  lease. 

In  Jackson  v.  Esty,  (7  Wend.  148,)  Ch.  J.  Savage  says 
it  was  necessary  for  the  purchaser,  to  complete  his  title,  to 
show  by  due  proof  that  such  notice  was  given,  and  by  the 
certificate  that  the  payment  required,  &c.  had  not  been 
made.  And  in  Bush  v.  Davison,  (16  Wend.  553,)  Cowen, 
J.  states  that  the  notice,  default,  proof  and  certificate  are  all 
necessary  to  be  shown  as  a  condition  precedent  to  the  validity 
of  the  lease. 

I  think  that  the  referee  erred  in  his  conclusions  upon  this 
point,  and  that  a  new  trial  must  be  ordered^ 

New  trial  granted. 

[New  York  General  Tbrm,  November  8, 1862.  Ingrdhamy  Leonard  and 
Peckhamj  Justices.] 
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Frbdebick  M.  Peck,  appeUarUy  vs.  Ferdinand  E.  Cabt 
and  others,  respondents. 

Where  the  person  who  drew  a  will  called  the  sabscribing  witnesses  from  an  ad- 
Joimug  room,  in  the  presence  and  hearing  of  the  testator,  who  had  already 
affixed  his  signature,  and  requested  them  to  witness  the  will ;  the  testator 
seeing  the  witnesses  come  into  the  room  and  there  sign  the  instrument,  as 
witnesses  of  its  execution,  he  making  no  sign  of  dissent ;  Meld  that  what 
was  said  by  the  scrivener  must  be  considered  as  adopts  by  the  testator  as 
his  own  act  and  language ;  and  that  there  was  a  sufficient  acknowledgment 
and  publication  of  the  will,  and  request  to  the  witn^ses. 

rpHIS  is  an  appeal  from  a  decree  of  the  surrogate  of  the 
X  county  of  New  York,  admitting  to  probate  the  last  will 
and  testament  of  Bobert  S.  Peck,  deceased,  as  a  will  of  real 
and  personal  estate.  The  appellant  claimed  to  be  the  sole 
heir  at  law  and  next  of  kin  of  the  deceased,  and  appealed  on 
the  grounds  that  the  execution  of  the  alleged  will  was  not 
dnly  proved ;  that  it  was  affirmatively  established  that  the 
paper  was  not  dnly  executed  as  a  will,  and  that  Bobert  S. 
Peck  had  no  testamentary  capacity  at  the  time  the  paper  was 
signed.  The  proof,  as  to  the  execution  of  the  will,  was  as 
follows :  Edward  D.  Clapp,  one  of  the  witnesses,  testified  that 
he  had  seen  the  will  before ;  that  he  saw  it  in  the  Quinne- 
baug  Bank,  in  Norwich,  in  1858 ;  in  the  early  part  of  the 
summer ;  the  president  was  Mr.  Morgan ;  "  the  name  of  Edward 
D.  Clapp  is  in  my  handwriting ;  Mr.  Morgan,  the  president, 
Mr.  Bobert  Peck,  Mr.  Huntington  and  Mr.  Meech  were  pres- 
ent at  the  execution ;  I  was  in  the  bank  to  deposit ;  as  I 
turned  to  leave,  Mr.  Morgan  requested  me  to  witness  Mr. 
Peck's  will ;  I  was  within  ten  feet  of  Mr.  Morgan  when  that 
request  was  made,  going  out  of  the  door ;  Mr.  Morgan  called 
me  to  him ;  Mr.  Morgan  was  seated  at  a  table,  in  the  rear  of 
the  bank,  when  he  made  that  request ;  I  went  to  him ;  Mf, 
Peck  was  near  the  table ;  we  were  all  very  near  each  other ; 
Mr.  Morgan  then  remarked  that  Bobert  was  about  making 
his  will ;  that  he  was  going  to  sea,  and  wished  to  make  his 
wai  before  he  went,  and  he  wished  me  to  witness  it ;  Bobert 
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said  nothing ;  I  stepped  up  and  witnessed  the  instrument,  at 
the  same  time  I  fixed  my  name ;  I  turned  to  Mr.  Peck  and 
said,  ^  I  hope  you  have  left  me  a  good  slice ;'  I  remarked 
this  pleasantly ;  he  made  no  verbal  response ;  nodded  and 
smiled ;  I  left  the  room."  Mr.  Huntington  (another  of  the 
witnesses)  testified  that  he  was  called  upon  to  sign  his  name 
as  a  witness  by  Mr.  Morgan  or  Mr.  Peck,  and  says,  "  I  was 
told  it  was  Robert's  will,"  by  whom  he  could  not  recollect. 
Mr.  Meech  (another  of  the  witnesses)  testifies  that  he  signed 
his  name  as  a  witness,  at  Mr.  Morgan's  request ;  that  Mr, 
Morgan  requested  him  to  sign  the  paper  as  a  will,  and  that 
the  testator,  he  should  think,  was  ten  feet  ofl^,  evidently  within 
hearing  distance.  Mr.  Morgan,  who  drew  the  will,  testifies 
that  the  testator  sat  by  him  when  he  was  drawing  it,  and 
that  he  either  read  it  to  him,  or  that  the  testator  himself 
read  it ;  that  he  suggested  the  necessity  of  witnesses,  and 
called  and  requested  the  witnesses  to  sign  it,  the  testator  not 
being  more  than  three  or  four  feet  ofl^;  that  he  heard  the 
pleasantry  of  Mr.  Clapp  in  reference  to  being  left  a  slice. 

H.  A.  Craniy  for  the  appellant.    • 

John  Graham^  for  the  respondents. 

Leonard,  J.  1.  We  can  find  nothing  in  the  proof,  or  in 
the  provisions  of  the  will,  to  warrant  the  conclusion  that  the 
testator's  own  mind  was  not  fully  and  freely  expressed. 

2.  The  person  who  drew  the  will  called  the  subscribing 
witnesses  irom  an  adjoining  room,  in  the  presence  and  hear- 
ing of  the  testator,  who  had  already  affixed  his  signature,  and 
requested  them  to  witness  the  will.  There  is  no  evidence 
showing  any  want  of  consciousness  or  intelligence  of  the  tes- 
tator, sufficient  to  incapacitate  him  from  performing  the  act 
in  question  at  this  time.  He  said  nothing  in  words,  but  suf- 
ficient transpired  to  show  that  he  understood  the  business  in 
which  he  was  engaged.    What  was  said  by  Mr.  Morgan  must 
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be  considered  as  said  by  the  testator.  He  heard  it,  saw  the 
witnesses  come  into  his  presence,  and  there  sign  the  instru- 
ment as  witnesses  of  its  execution  by  himself.  He  gave  no 
sign  of  dissent,  but  carried  out  the  execution  in  the  manner 
indicated  by  the  request  of  Mr.  Morgan  to  the  witnesses, 
made  in  his  hearing  and  presence.  If  the  testator  had  been 
the  speaker  himself,  and  addressed  the  same  language  to  the 
witnesses  which  was  used  by  Mr.  Morgan,  in  his  hearing, 
there  can  be  no  doubt  that  within  the  case  of  Coffin  v.  Coffin^ 
(23  N,  Y.  Rep.  9,)  it  was  a  sufficient  acknowledgment  and 
publication  of  the  will,  and  request  to  the  witnesses. 

What  was  said  by  Mr.  Morgan  was  adopted  by  the  testator 
as  his  own  act  and  language.  I  think  the  whole  proceeding, 
on  the  occasion  of  the  execution  of  the  will,  warrants  this 
conclusion. 

The  decree  appealed  from  should  be  affirmed  with  costs. 

Ingbaham,  p.  J.  I  concur  in  the  above  decision,  not  be- 
cause the  provisions  of  the  statute  have  been  complied  with, 
but  because  the  decisions  of  the  <;ourt  of  appeals,  on  similar 
questions,  render  a  contmry  decision  unavailing.  The  stat- 
ute, I  think,  requires  something  more  than  a  mere  silent  ac- 
quiescence in  what  a  bystander  says. 

Barnabd,  J.  I  think  the  decree  of  the  surrogate  should 
be  reversed,  and  the  matter  sent  before  a  jury  to  try  the  com- 
petency of  the  testator  to  make  a  will. 

Decree  affirmed. 

[Nbw  Tobk  Gbitbbal  Tebm,  November  8, 1862.  Ingrahamj  Ltona/rd  and 
Bamardf  Justices.] 
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Shultebs  and  others  vs.  Johnson  and  others. 

A  testator,  by  his  will,  gave  and  bequeathed  to  his  two  daughters,  each,  the 
sum  of  $200,  to  his  son  G.  the  sum  of  $400,  and  to  his  son  D.  the  sum  of 
|50,  and  lastly,  he  gave  and  devised  all  the  "  rest,  residue  and  remainder** 
of  his  real  and  personal  estate,  goods  and  chattels,  to  his  two  sons  J.  and 
D.  M.  to  be  divided  equally  between  them,  share  and  share  alike.  There 
was  in  the  will  no  express  charge  of  the  legacies  upon  the  real  estate,  and 
there  was  no  fund  created  out  of  which  they  should  be  paid,  and  no  direction 
as  to  when,  or  by  whom  they  should  be  paid.  Nor  was  there  any  specific 
devise  of  any  portion  of  the  real  estate.  The  testator  was  seised  of  real 
estate  of  the  value  of  several  thousand  dollars,  but  did  not  leave  personal 
property  sufficient  to  pay  any  portion  of  the  legacies. 

Held  that  it  was  the  intention  of  the  testator  that  the  legacies  should  be  paid 
out  of  whatever  property  he  should  leave,  and  that  only  the  residue,  after 
their  payment,  should  go  to  the  residuary  legatees.    JoHsrsoir,  J.  dissented. 

APPEAL  from  a  judgment  entered  on  a  decision  of  the 
court  at  special  term,  adjudging  that  certain  legacies 
g^ven  by  the  will  of  Amos  Dawley  were  not  chargeable  upon 
the  real  estate  of  which  he  died  seised. 

The  will,  so  far  as  it  relates  to  the  disposition  of  property, 
is  in  the  following  form  : 

^^  First.  I  give  and  bequeath  to  my  daughter  Almira  the 
sum  of  two  hundred  dollars. 

Second.  I  give  and  bequeath  to  my  daughter  Sally  Eliza 
the  sum  of  two  hundred  dollars. 

Third.  I  give  and  bequeath  to  my  son- George  the  sum 
of  four  hundred  dollars. 

Fourth.  I  give  and  bequeath  to  my  son  Duty  M.  the  sum 
of  fifty  dollars. 

Lastly.  I  give  and  devise  all  the  rest,  residue  and  remain- 
der of  my  real  and  personal  estate,  goods,  and  chattels  of  what 
nature  and  kind  soever,  to  my  two  sons  J.  J.  W.  Dawley  and 
Daniel  M.  Dawley,  to  be  divided  equally  between  them,  share 
and  share  alike :  and  I  do  hereby  appoint  Stephen  B.  Tidd 
my  sole  administrator  of  this  my  last  will  and  testament'' 
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The  testator  died  seised  of  lands  of  the  value  of  several 
thousand  dollars,  but  (as  is  found  by  the  court)  did  not  leave 
sufficient  personal  property  to  pay  the  legacies  *'in  whole  or 
in  part." 

The  plaintiffii,  SaUy  Shultere  and  Almira  Parks,  are  the 
daughters  of  the  testator,  to  each  of  whom  $200  is  bequeath- 
ed by  the  will,  and  they  seek  to  have  the  same  declared  a 
charge  on  the  lands  devised  to  J.  J.  W.  Dawley  and  Daniel 
M.  Dawley,  and  now  held  by  other  parties,  defendants  herein. 
Nothing  is  said  in  the  will  as  to  h6w,  when,  or  by  whom  the 
legacies  are  to  be  paid. 

J.  Van  Voarhis  for  the  appellants. 

jE.  G.  Lapham,  for  the  respondents. 

Davis,  J.  '^  The  real  estate,''  says  Chancellor  Kent,  in 
Lupton  V.  Luptofiy  (2  John.  Oh.  623,)  ^^  is  not  as  of  course 
charged  with  the  payment  of  l^acies.  It  is  never  charged 
unless  the  testator  intended  it  should  be,  and  that  intention 
must  be  either  expressly  declared  or  fairly  and  satisfiictorily 
inferred  from  the  language  and  disposition  of  the  wilL''  This 
intent  ^'  will  be  effectual  when  found  to  exist  in  any  form^ 
because  the  law  seeks  only  to  discover  and  carry  out  the  pur* 
poses  of  the  testator."  (Per  Johnson,  J.,  16  N.  T.  Bep.  262.) 
In  ascertaining  that  intention  we  are  to  be  governed,  so  far 
as  practicable,  by  the  rules  of  construction  as  settled  in  such 
cases  by  the  courts,  and  we  are  at  liberty  to  look  at  the  cir« 
cumstances  surrounding  the  testator  at  the  time  of  making 
the  will,  as  tending  to  shed  light  upon  the  intent  with  which 
he  used  its  language.  It  is  important  also  to  bear  in  mind 
that  there  is  no  sound  reason  why  a  pecuniary  legacy  should 
take  effect  sooner  than  a  devise  of  lands ;  and  therefore,  un- 
less a  reason  can  be  found  in  the  manifest  intention  of  the 
testator,  the  legacy  is  entitled  to  no  preference  over  the  devise. 
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In  the  will  in  question  there  is  no  express  charge  of  the 
legades  npon  the  real  estate ;  and  there  is  no  fund  created 
out  of  which  they  shall  he  paid^  and  no  direction  as  to  when, 
or  by  whom  they  shall  be  paid.  The  intention  to  charge 
them,  if  it  exist,  must  be  inferred  from  the  language  and  dis- 
positions of  the  will  interpreted  in  the  light  of  the  rules  above 
referred  to  and  of  the  various  authorities  on  the  subject. 

The  testator  in  this  case  was  seised  of  real  estate  of  the 
value  of  several  thousand  dollars,  but,  as  the  court  has  found, 
did  not  in  fact  have  personal  property  sufficient  to  pay  any 
]>ortion  of  the  legacies  given  by  him.  He  bequeaths  in  plain 
and  distinct  terms,  the  several  pecuniary  legacies  to  the  plain- 
ti£S3  and  others,  but  makes  no  specific  devises  of  any  portion 
of  his  real  estate.  When  we  reach  the  residuary  clause  of 
the  will,  we  find  his  entire  real  estate  (unless  it  is  affected 
by  the  legacies)  wholly  undisposed  of.  It  is  all  devised,  if  at 
all,  under  the  phrase  ^^  the  rest,  residue  and  remainder  of 
my  real  and  personal  estate"  The  words  rest,  residue 
and  remainder  appertain  here  as  well  to  the  realty  as  to  the 
personalty,  and  yet  it  is  manifest  that  unless  the  testator  in- 
tended his  real  estate  should  be  affected  by  the  legacies,  there 
was  nothing  correctly  answering  the  description  of  the  phrase. 
The  whole  of  his  real  estate  is  not  the  rest,  residue  or  remain- 
der of  it.  Something  must  be  taken  from  the  entirety  to  re- 
duce it  to  a  rest,  residue  or  remainder ;  and  therefore  where 
a  testator  has  devised  by  that  phraseology,  the  mind  naturally 
recurs  to  the  antecedent  portions  of  the  will  to  ascertain  what 
has  created  the  rest,  residue  and  remainder  thus  disposed 
of.  If  we  find  that  those  terms,  as  applied  to  the  property 
bequeathed  and  devised  by  them,  are  satisfied  by  the  preced- 
ing dispositions  of  the  will,  then  the  inference  that  the  tes- 
tator only  meant  by  them  to  dispose  of  what  was  left  of  his 
estate  after  making  previous  bequests  and  devises,  so  that  he 
should  die  intestate  as  to  none  of  it,  justly  arises.  But  if  we 
find  no  antecedent  devise  by  which  the  real  estate  of  the  tes- 
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tator  is  made  to  answer  the  description  of  the  residuary  clause, 
it  seems  to  be  natural  and  just  to  infer  that  the  testator  in- 
tended to  reduce  it  to  that  description  by  charging  the  legacies 
upon  it,  if  that  course  should  be  necessary  to  their  payment. 
Upon  a  careful  examination  the  authorities  will  be  found  to 
sustain  these  views.  LupUm  v.  Lupton^  (2  John.  Oh.  614,) 
is  the  leading  case,  and  the  recognized  law  of  this  state.  It 
is  claimed  that  the  rule  laid  down  in  that  case  is  decisive 
!^inst  the  plaintilBs  in  this  case ;  but  a  careful  examination 
will  show  that  this  is  an  error.  In  that  case  the  testator 
gave  several  legacies  to  his  grandchildren^  payable  when  they 
should  respectively  arrive  at  the  ages  of  twenty-one  and  twen- 
ty-five years.  He  also  made  certain  epecific  devises  of  real 
estate  to  his  said  grandchildren,  and  then  gave  and  devised 
to  his  three  children,  afber  the  decease  or  marriage  of  his  wife 
&c.,  '^  all  the  rest,  residue  and  remainder  of  my  real  and  per- 
sonal estate  not  hereinbefore  already  devised  and  bequeathed.'' 
The  chancellor  says ',  "  If  that  residuary  clause  created  such 
a  charge,  the  charge  would  have  existed  in  almost  every  case, 
for  it  is  the  usual  clause,  and  a  Irind  of  formula  in  wills.  It 
means  only  when  taken  distributively,  reddendo  singula 
singulis,  that  the  rest  of  the  personal  estate  not  before 
bequeathed  is  given  to  the  residuary  legatees,  and  that  the 
remainder  of  the  real  estate  not  before  devised  is  in  like 
manner  disposed  of  It  means  that  the  testator  does  not 
intend  to  die  intestate  as  to  any  part  of  his  property,  and  it 
generally  means  nothing  more."  The  chancellor  cites  and 
chiefly  relies  upon  Keeling  v.  Brown,  (6  Vesey,  859,)  as 
showing  that  this  construction  is  perfectly  well  settled.  The 
will  then  directed  the  debts  and  funeral  expenses  to  be  paid, 
and  devised  several  parts  of  his  real  estate.  The  testator 
then  gave  pecuniary  legacies,  and  then  gave  and  devised  to 
B.  "  all  the  rest,  residue  and  remainder  of  his  estate  and 
effects  whatsoever,  whether  real  or  personal."  The  master 
of  the  rolls  held  that  the  legacies  were  not  chargeable  upon 
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the  real  estate.  The  decbion  in  Ltipton  v.  Luptan  has  never 
been  orenroled  in  this  state,  and  is  uDdoubtedly  the  sound 
mle  of  law  in  snch  oases.  But  it  will  be  observed  that  both 
that  case  and  Keeling  v.  Browne  to  which  it  refers,  differ 
from  the  present  in  a  very  essential  particular.  Both  those 
eases  not  only  contained  antecedent  legacies,  but  also  antece- 
dent specific  devises  of  portions  of  the  testator's  real  estate. 
There  was  therefore  something  in  the  will  which  reduced  the 
real  estate  devised  by  the  residuary  clause  to  the  description 
there  given ;  and  to  which  the  language  of  that  clause  was  dis^ 
tini^tly  referable.  The  chancellor's  rule  of  construction,  there- 
fore, properly  applied  to  it :  but  in  this  case  it  cannot  be  prop- 
erly applied.  In  this  will  there  are  no  previous  devises ;  and 
the  clause  ^'  the  rest,  residue  and  remainder,"  cannot  be  taken, 
distributively  reddendo  singula  singtUis^  and  held  to  mean 
that  the  rest  of  the  personal  estate  not  before  bequeathed  is 
given  to  the  residuary  legatees,  and  that  the  remainder  of 
ike  real  estate  not  be/ore  devised  is  in  like  manner  dis- 
posed of.  On  the  contrary,  we  are  obliged  in  this  case  to  say 
that  the  phrase  "  rest,  residue  and  remaindef^'  of  the  real 
estate  means  the  whole^  because  of  the  absence  of  any  previous 
disposition,  and  not  that  it  means  only  what  is  not  before 
devised ;  as  the  chancellor  was  able  to  say  in  his  case :  or  we 
are  obliged  to  say  that  the  testator  did  not  intend  to  use  this 
inapt  phraseology  to  indicate  the  whole  of  his  real  estate,  but 
because  his  purpose  was  that  his  residuary  devisees  should 
only  have  what  was  left  of  both  his  real  and  personal  prop-  ' 
erty,  after  his  other  children  should  get  their  trifling  legacies. 
Lupton  V.  Lupton  does  not,  therefore,  lay  down  any  rule 
which  controls  the  case  at  bar ;  nor  does  the  rule  that 
properly  applies  to  this  case  conflict  with  that  eminent 
authority. 

The  case  of  Tracy  v.  Tracy,  (15  Barb,  504,)  decided  at 
special  term  by  Mason,  J.  seems,  so  £Eir  as  the  facts  can  be 
gathered  from  the  report,  to  have  been  precisely  analogous  to 
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the  preseni  The  learned  jostioe  in  that  case  thottght  that 
Lupion  y.  Lupion  was  decieive  ^'  unlees  the  blending  and 
combining  the  real  and  personal  estate  in  one  devise  in  this  case 
shonld  be  held  to  give  a  different  oonstmotion  to  the  y^V* 
He  did  not  advert  to  the  distinction  above  })ointed  out  be»> 
tween  the  case  before  him  and  that  presented  hy  JAtpttm  v. 
Luptofiy  but  determined  that  the  legacies  were  a  oharge,  upon 
the  ground  that  the  real  and  personal  estate  were  blended  in 
one  devise  to  the  same  person. 

In  Reynolds  v.  BeynolM  Eafrs,  (16  N.  7.  Rep.  267,)  iha 
case  of  Tracy  v.  Tracy  is  refiM-red  to  by  Bowen,  J.  in  the 
leading  opinion  in  the  case.  He  says :  ^^  As  the  devise  waa 
of  the  rest,  residue  and  remainder  of  the  estate,  the  decisioft 
is  sustained  by  the  authorities,  but  I  think  it  was  put  upon 
a  wrong  ground.  In  the  cases  of  Bench  v.  BUeSy  (4  JfocML 
187  ;)  HaB$d  v.  HoBsdy  (2  Dick.  526 ;)  Brudenel  v.  f  <H4^ 
tony  (2  Atk.  268 ;)  Ooh  v.  Turnery  (4  Bues.  366,)  and  Nieh^ 
oU  V.  Posttethwaitey  (2  Doll.  131,)  real  and  personal  property 
were  bequeathed  together,  apd  the  real  estate  was  chargi^ 
with  legacies,  not  on  the  ground  of  the  blending  of  the  two 
kinds  of  property,  but  because  in  each,  the  rest,  residue  and 
remainder  of  the  property  was  devised  and  bequeathed*  The 
learned  justice  cites  LupUm  v.  Lupion  in  the  course  of  bis 
opinion,  as  undoubted  authority,  and  it  is  obvious  that  he 
must  ^ave  regarded  7}racy  v.  Tracy  as  not  in  conflict  witl^ 
that  case,  as  otherwise  he  could  not  have  concluded  thM  it 
was  correctly  decided  for  the  reason  above  quoted.  Beynolds 
V.  Beynolda  cannot  however  be  considered  as  authoritative  In 
this  case,  because  the  point  here  involved  was  not  there  pm- 
aented. 

A  reference  to  the  English  authorities  will  show  that  m 
cases  analogous  to  this  the  legacies  have  been  charged  on  the 
real  estate.  Most  of  the  English  cases  have  grown  out  of  the 
incessant  struggle  of  the  courts  to  make  men  honest  in  their 
graves,  by  subjecting  their  real  estate  to  the  chaige  of  ibw 
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debts.  An  analysis  of  these  cases^  though  highly  instnictire, 
is  not  required  in  this ;  an  able  summary  and  examination  of 
them  may  be  found  in  2  Jarman  on  Willsy  362  et  seq. 

But  in  Hassel  v.  Haseel,  (2  Dick.  626,)  the  present  point 
was  quite  distinctly  involved.  There  the  testator  bequeathed 
certain  legacies,  and  then  devised  and  bequeathed  all  his  real 
and  personal  estate  not  thereinbefore  disposed  of.  Lord 
Bathurst  held  that  the  l^acies  were  charged  upon  the  real 
estate.  The  language  of  the  will  in  that  case  Was  not  stronger 
than  a  devise  of  "  the  rest,  residue  and  remainder.'^  Both 
phrases  are  substantially  alike  in  their  significancy.  In  Bench 
y.  BileSy  (4  Madd.  187,)  the  testator  gave  all  his  real  and 
personal  estate  to  his  wife  for  life,  and  after  her  decease  vari- 
ous legacies,  and  then  all  the  rest,  residue  and  remainder  of 
his  real  and  personal  estate  to  his  nephews,  share  and  share 
alike,  &c.  Sir  John  Leach,  Y.  C.  held  that  the  l^acies  were 
a  charge  on  the  lands,  '^  considering  the  intention  of  the  tes« 
tator  to  be  clearer  than  in  Aubrey  v.  Middleton^  (2  Eq.  Cos. 
Abr.  479.")  "  The  testator,''  he  said,  "  here  gives  all  his 
real  and  personal  estate  to  his  wife  for  life,  blending  them  to- 
gether as  one  fund  for  her  use,  and  after  her  death  he  gives 
several  peotiniary  legacies,  and  then  the  rest,  residue  and 
remainder  of  his  real  and  personal  estate  to  his  nephews.  He 
plainly  continues  after  his  wife's  death  to  treat  them  as  one 
fund,  the  rest,  residue  and  remainder  of  which,  after  payment 
of  his  l^acies,  is  to  go  to  his  nephews."  This  case  is  open 
to  the  same  criticism  which  Mr.  Justice  Bowen  applies  to 
Tracy  v.  Tracy  :  and  it  may  be  remarked  that  Aubrey  v. 
MiddMon  was  not  an  authority  for  the  decision,  because  in 
that  case  the  executor  was  himself  the  devisee  of  the  real 
estate,  and  he  was  expressly  directed  to  pay  legacies  and  annu- 
ities. Hassel  v.  Hassdy  {ubi  sup,)  is  more  directly  in  point. 
In  that  case  there  was  no  precedent  gift  affecting  the  real 
estate  to  which  the  words  "  not  hereinbefore  disposed  of" 
oould  be  referred ;  while  in  Bench  v.  BUes  the  words  rest 


NBW  YORK— DECBMBKR,  1862.  87 

/ 

Shulten  r.  Johnson. 

and  reddne  might  hare  had  reference  to  the  devise  of  the  real 
estate  to  the  wife  for  life.     (/See  2  Jarman  on  Wills,  380.) 

In  CMe  y.  TumeVy  (4  Suss.  376,)  it  was  held  that  a  be- 
quest of  legacies  followed  hj  a  gift  of  all  the  residtte  of  the 
teetator^s  real  and  personal  estate,  operated  to  charge  the  en- 
tire property  with  the  legacies ;  and  in  Morehouse  v.  ScaifSj 
(2  Myl  d  Oraigy  695,)  ''  where  the  testator,  after  bequeath- 
ing certain  pecuniary  legacies,  declared  his  will  to  be  that  all 
his  debts  and  all  the  above  legacies  should  be  paid  within  six 
months  after  his  decease,  and  aU  the  residue  of  his  estate 
both  real  and  personal,  lands  and  messuages  and  tenements, 
the  testator  gave  to  A.,  by  her  to  be  freely  possessed  at  his 
decease,  it  was  held  by  the  vice  chancellor,  and  afterwards  by 
the  chancellor  on  appeal,  that  by  these  words  the  real  estate 
was  charged  as  well  with  the  Iq^es  as  the  debts. 

Neither  in  this  case  nor  in  Cole  v.  Turner  was  there  any 
previous  specific  devise  of  real  estate  to  which  the  term  resi^ 
due  might  be  referred.  And  this  fact  is  noted  as  worthy 
of  remark  by  the  learned  author  above  cited.  (2  Jarm,  380.) 
In  Morehouse  v.  Scai/e,  it  is  true,  there  was  an  express  di- 
rection that  the  legacies  should  be  paid  within  six  months ; 
but  in  Lupton  v.  Lupton  it  is  held  that  a  mere  direction  that 
legacies  be  paid  is  not  sufficient  to  make  them  a  charge.  The 
absence  or  presence  of  such  a  direction  cannot  justly  affect 
the  question,  unless  the  person  to  whom  the  direction  is  given 
is  also  the  residuary  devisee. 

In  the  case  of  Lewis  v.  Darling,  (16  How.  Ui  S.  Sep.  1 ; 
21  Curtis,  1,)  this  question  was  considered  by  the  court  In 
that  case  Betts,  the  testator,  bequeathed  to  the  complainant 
Darling  a  l^acy  of  $2500.  He  left  but  one  child,  a  daugh- 
ter, who  intermarried  with  the  defendant  Lewis.  She  was  his 
residuary  Iq^tee  under  a  clause  of  the  will  in  these  words : 
"  And  as  to  all  the  rest  and  remainder  of  my  property,  debts, 
rights  and  actions,  of  what  kind  and  nature  soever,  that  may 
belong  ot  appertain  to  me,  I  name  and  appoint,  as  my  sole 
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and  uniTersal  heiress,  Maria  Margaret  Betts,  1117  lawful  daugh* 
ter,  in  order  that  whatever  there  may  appear  to  appertain 
and  belong  nnto  me,  she  may  have  and  inherit  the  same  with 
the  blessing  of  God  and  my  own."  It  was  held  that  the  leg- 
acy to  Darling  was  a  charge  upon  the  real  and  personal  estate 
that  passed  under  the  residuary  clause.  ^^  The  rule  in  such 
case  is/'  say  the  court,  ^^  that  where  a  testator  gives  several 
legacies,  and  then,  without  creating  an  express  trust  to  pay 
them,  makes  a  general  residuary  disposition  of  his  whole 
estate,  blending  the  realty  and  personalty  together  in  one  fund, 
the  real  estate  will  be  charged  with  legacies,  for  in  such  a  case 
the  residue  can  only  mean  what  remained  after  satisfying  the 
previous  gifts.  {Hill  on  Trasteea^  508.)  Such  is  the  settled 
law  both  in  England  and  in  the  United  States,  though  cases 
do  not  often  occur  for  its  application/'  The  rule  above  cited  is 
substantially  and  almost  literally  as  it  is  laid  down  by  HiU 
Oft  Tru^UeSy  at  page  360,  citing  the  English  cases  above  al- 
luded to,  and  a  large  number  of  authorities  are  also  cited  by 
Justice  Wayne,  to  sustain  his  position.  Luptan  v.  Lupton 
has  been  supposed,  he  says,  to  conflict  with  this  rule,  but  it 
does  not  do  so ;  for  there  it  is  said  to  be  dependent  upon  the 
(intention  of  the)  testator.''  The  remark  is  correct  so  far  as 
the  rule  above  quoted  is  concemedj  but  it  is  not  easy  to  see 
that  Lupton  v.  Lupton  is  consistent  with  the  conclusion  of 
the  court  in  Lewis  v.  Barling ^  for  in  both  cases  there  were 
antecedent  specific  devises.  It  should  be  noticed,  however, 
that  the  rule  cited  from  Hill  on  Trustees  supposes  a  case 
where  legacies  are  given  and  then  a  residuary  clause  disposing 
of  both  real  and  personal  estate ;  and  not  one  where  there  are 
antecedent  specific  devises  of  the  real  estate  to  which  the  re- 
siduary language  may  be  referred  for  construction,  according 
to  the  rule  laid  down  in  Lupton  v.  Lupton. 

Von  WifMe  v.  HoHon^  (2  Green.  Oh.  B.  172,)  is  very 
■tarongly  in  point.  In  that  case,  after  giving  several  legacies, 
the  testator  gave  the  rest^  residue,  and  remainder  of  his  estate 
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real  and  perBonal  to  his  two  daughters.  There  was  no  specific 
devise  of  lands.  It  was  held  that  the  legacies  were  a  charge 
on  the  real  estate.  The  chancellor  refers  to  Luptan  v.  Lup- 
tony  and  says  of  that  case,  "  A  pari  of  the  real  estate  had 
been  disposed  of,  so  that  the  words  residue  and  remainder  of 
my  real  estate  had  their  appropriate  and  strict  meaning.'' 
And  again  referring  to  the  same  authority  he  says ;  "  In 
another  point  the  case  was  dissimilar  from  the  present.  There 
were  several  specific  devises  of  real  estate  before  the  residuary 
devise,  and  consequently  there  was  something  for  the  resid- 
tuuy  clause  to  operate  upon  without  inferring  that  the  testa- 
tor supposed  that  a  part  of  the  real  estate  would  be  needed 
to  pay  the  debts  and  legacies.^' 

In  Bqfferty  v.  Clark,  (1  Brad/.  473,)  the  will  directed  the 
payment  of  the  debts  of  the  testator  and  then  gave  three  leg- 
acies ;  after  which  it  gave  and  devised  all  the  rest,  residue, 
and  remainder  of  the  estate  real  and  personal  not  thereinbefore 
disposed  of,  to  the  persons  and  in  the  proportions  thereinafter 
named.  There  was  a  deficiency  of  the  personal  property  to 
pay  the  debts,  and  after  a  sale  of  the  real  estate  for  that  pur- 
pose, the  question  arose  upon  the  disposition  of  the  surplus. 
The  learned  surrogate  held  that  the  deficiency  to  pay  legacies 
was  chargeable  on  the  real  estate.  ''  The  term  residue  ap- 
plies,'' says  he,  ^^  as  much  to  the  real  as  to  the  personal  estate, 
and  unless  the  legacies  be  considered  as  intended  to  be  charged 
on  the  real  estate,  there  is  no  previous  disposition  of  the  real 
estate." 

And  see  further  on  this  point,  Webb  v.  Webby  (2  Barnard, 
86;)  2Eq.  Cos.  Abr.  ;  Elliott  v.  Hancock^  (2  Vern,  143.) 

The  position  that  the  blending  and  combining  of  the  real 
and  personal  estate  in  the  same  clause  of  the  will  is  sufficient 
to  charge  the  real  estate  with  the  payment  of  l^acies,  was 
disapproved  by  Bowen,  J.  in  Reynolds  v.  Beynolds,  (16  N.  Y. 
i2ep.261.)  i< 
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There  are  many  authorities,  however,  *which  seem  to  sane* 
tion  the  views  of  Mason  J.  in  Tnxcy  v.  IVacy  on  this  point 
Without  intending  to  review  the  cases,  it  may  well  be  doubted 
whether  the  blending  in  the  ordinary  form  of  the  residuary 
clause  of  a  will  can  j^er  se  have  such  an  effect.  Such  a  gen-^ 
eral  rule  would  often  give  to  a  residuary  clause  an  effect  be- 
yond the  intention  of  the  testator ;  as  where  his  purpose  is 
merely  by  a  general  disposition  to  prevent  intestacy  as  to  any 
part  of  his  property.  It  would  overturn  the  rule  of  inter- 
pretation given  by  Luptan  v.  Lupton,  and  which  is  to  be 
applied  when  antecedent  bequests  and  devises  show  that  the 
rest,  residue  and  remainder  are  referable  to  them  for  con-^ 
struction.  But  in  a  case  like  the  present  the  blending  of  the 
real  and  personal  property  into  one  ^^  rest,  residue  and  re- 
mainder/*  may  well  serve  to  illustrate  the  intention  of  the 
testator  to  have  that  created  by  firbt  satisfying  the  l^acies 
previously  given ;  otherwise  the  rest,  residue  and  remainder 
of  the  real  estate  devised,  must  be  construed  to  mean  the 
whole  of  the  lands  of  which  the  testator  dies  seised — an  idea 
which  could  have  been  more  readily  expressed  in  briefer 
words. 

It  is  not  therefore  because  the  residue  of  the  estate  real  and 
personal  is  blended  together  and  disposed  of  as  one  fund,  that 
previous  legacies  are  charged,  but  because  in  the  absence  of 
specific  devises,  the  blending  of  the  entire  estate  into  one 
residue,  after  giving  legacies,  indicates  an  intention  of  the 
testator  to  give  only  the  residue  which  would  be  created 
when  the  previous  dispositions  of  his  will  should  be  sat- 
isfied. 

Taking  into  view  the  circumstances  that  surrounded  this 
testator — the  fact  that  his  property  consisted  chiefly  if  not 
wholly  of  lands — the  doubt  that  that  fact  must  have  given 
rise  to,  whether  the  legacies  could  be  paid  out  of  his  personal 
property — the  fact  that  he  was  cutting  off  his  other  children 
with  trifling  legacies,  and  bestowing  on  two  of  them  the  great 
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bulk  of  his  estate,  I  am  strongly  impressed  with  the  belief 
that  it  was  his  intention  that  these  legacies  shoald  be  paid 
out  of  whatever  property  he  should  leave,  and  the  residue, 
only,  after  their  payment,  should  go  to  his  residuary  devisees. 
This  view  is  strengthened  by  the  fact  that  his  will  makes  no 
provision  for  the  payment  of  debts,  so  that  it  cannot  be  said 
he  supposed  the  rest,  residue  and  remainder  might  follow 
from  their  payment ;  but  for  l^acies  alone,  without  the  pay- 
ment of  which  no  rest,  residue  or  remainder  could  arise  under 
the  will.  It  is  my  opinion,  therefore,  that  the  judgment 
should  be  reversed  and  a  new  trial  granted,  or  that  a  judg- 
ment should  be  rendered  by  this  court  upon  the  facts  found, 
charging  the  payment  of  the  legacies  as  shall  be  equitable, 
upon  the  lands,  &c. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

Welles,  J.  concurred. 

JoHNSOK,  J.  dissented. 

Judgment  reversed. 

[MovBOB  Gbvbbal  Tbbm,  December  1, 1862.    Johmon,  Wdle§  and  lkm$, 
Justices.] 
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Adam  H.  Haoeb  vs.  Daniel  Haoeb. 

Requisites  and  Talidity  of  a  complaint  under  the  title  of  the  reTised  statute! 
respecting  "  Proceedings  to  compel  Uie  determination  of  claims  to  real  prop- 
erty in  certain  cases,"  as  amended  by  subsequent  statutes  and  modified  as 
to  the  forms  of  proceeding,  by  the  code. 

In  such  an  action,  proof  that  the  premises  in  question  were  assessed  to  the 
plaintiff,  as  owner,  is  admissible,  as  tending  to  show  a  claim  thereto  on  his 
part,  somewhat  open  and  notorious,  and  to  give  practical  character  to  his 
assertion  of  title. 

Id  such  an  action  it  is  not  erroneous  to  charge  the  Jury  that  in  case  they  find 
the  plaintilT  has  no  title  to  the  premises,  and  they  for  that  reason  find  for 
the  defendant,  they  may  proceed  one  step  ftirther,  and  determine  whether 
the  defendant  has  title  to  the  whole,  or  to  any  and  what  portion  thereof. 

Kor  is  it  erroneous  to  charge  that  the  non-production  of  a  deed  (alleged  to 
contain  a  material  clause  fhiudulently  inserted)  in  the  defendant's  posses- 
sion, and  purposely  suppressed  by  him,  and  containing  evidence  bearing 
strongly  on  the  question  of  fraudulent  insertion,  is  a  circumstance  from 
which  they  may  pronounce  against  the  defendant,  as  to  that  clause. 

It  is  the  duty  of  the  county  clerk  to  record  the  memorandum  of  alterations 
and  interlineations  in  a  deed ;  and  it  is  not  erroneous  in  a  judge  to  charge 
the  Jury  that  the  absence  of  aqy  such  memorandum,  in  the  record,  is  a  cir- 
cumstance for  their  consideration  in  connection  with  the  question  of  an 
alleged  fraudulent  insertion  in  the  deed. 

What  irregularities  in  the  conduct  of  a  Jury  will  not  be  sufllcient  grounds  for 
a  new  trial 

THIS  was  a  motion  for  a  new  trial,  npon  exceptions,  or- 
dered to  be  heard  in  the  first  instance  at  the  general  term. 
Also  an  appeal  from  an  order  of  a  special  term,  denying  a 
motion  to  set  aside  the  verdict  for  irregolarity.  The  facts 
are  sufficiently  stated  in  the  opinion  of  the  court. 

Lynuxn  Tremain^  for  the  plaintiff,  (respondent.) 

Henry  Smithy  for  the  defendant,  (appellant.) 

By  the  Courts  Hogeboom,  J.  The  complaint  in  this  ac- 
tion sets  forth  that  the  action  is  brought  pursuant  to  chapter 
6,  part  3,  title  2  of  the  revised  statutes,  entitled  "  Proceed- 
ings to  compel  the  determination  of  claims  to  real  property 
in  certain  cases,''  and  in  pursuance  of  the  code  of  procedure ; 
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and  alleges  that  the  plaintiff  is  and  has  been  possessed  of, 
and  the  owner  in  fee,  and  still  is,  of  a  part  of  lot  No.  12,  ly- 
ing and  being  in  a  patent  granted  to  George  Clark,  beginning 
on  the  west  bank  of  the  Schoharie  creek,  (describing  the  same,) 
tracing  the  title  thereto  down  from  about  the  period  of  the 
declaration  of  independence  to  the  time  of  the  commencement 
of  the  action,  in  1859 ;  aU^ng  that  the  plaintiff  obtained 
title  thereto  by  deed,  in  1837,  from  his  brother  Frederick 
Hager,  and  that  the  plaintiff  ^Hhereupon  succeeded  to  the 
actual  possession,  occupation  and  fee  thereof,  and  has  ever 
since  continued  and  still  does  continue  in  the  actual  posses^ 
sion  thereof,  and  does  possess  and  own  the  same  in  fee/' 
The  complaint  proceeds  to  allege  that  the  defendant  unjustly 
claims  title  to  17  acres,  2  roods  and  28  rods  thereof,  and 
caused  a  written  notice  and  claim  of  title  to  be  served  on  the 
plaintiff,  (a  copy  of  which  is  annexed  to  the  complaint ;)  and 
further  alleges  that  the  plaintiff  has  been  in  the  unitUer" 
rupted  actual  poBsession  of  said  premises,  claiming  title  ad-' 
veradyj  for  more  than  20  years ;  and  demands  judgment  that 
the  defendant  and  all  persons  claiming  under  him  be  for  ever 
barred  from  all  claims  to  any  estate  of  inheritance  or  freehold 
to  the  said  premises,  with  costs  of  suit,  and  for  such  other 
relief  as  shall  be  proper.  The  notice  annexed  is  as  follows : 
'^  Take  notice,  that  the  undersigned  Daniel  Hager  claims  title 
to  the  piece  of  land  of  17  acres,  2  roods  and  28  rods,  described 
in  the  annexed  map  as  upland,  and  demands  the  possession 
of  the  same,  and  hereby  gives  notice  that  for  any  interference 
therewith  or  the  timber  on  the  same,  he  will  regard  you  as  a 
trespasser.  Yours,  &c.,  Daniel  Hager.  Dated  June  11th, 
1859.     To  Adam  H.  Hager,  Esq/' 

The  defendant's  answer  admits  the  plaintiff's  title  to  a  por- 
tion of  the  land  described  in  the  complaint,  but  denies  it  as 
to  the  17  acres,  2  roods  and  28  perches,  as  to  which  the  de* 
fendant  alleges  that  he  is  '^  the  owner  in  fee  and  in  the  actual 
possession."  It  also  admits,  some  of  the  conveyances  under 
which  the  plaintiff  claims,  but  denies  that  the  description 
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embraced  the  tract  in  question,  and  denies  that  the  plaintiff 
has  been  in  the  uninterrupted  actual  possession  of  the  same, 
claiming  title  adversely,  for  more  than  20  years.  It  further 
alleges  that  this  tract,  with  other  land,  was  conveyed  to  the 
defendant  and  John  J.  Hager  as  tenants  in  common,  and 
this  tract  released  by  John  J.  Hager  to  the  defendant,  and 
he  claims  title  thereto  as  owner  in  fee,  Wherefore  the  de- 
fendant demands  judgment  that  the  plaintiff  and  all  persons 
claiming  under  him  be  for  ever  barred  from  aU  claim  to  any 
estate  of  inheritance  or  fee  to  said  premises,  and  for  general 
feUef. 

The  plaintiff  put  in  a  reply,  denying  generally  "  each  and 
every  all^ation  in  the  answer  contained,  which  sets  up  mat- 
ters in  avoidance  of  the  allegations  contained  in  the  complaint 
therein.  Wherefore  the  plaintiff  demands  judgment,  as 
stated  in  the  complaint." 

The  issue  thus  joined  came  on  to  be  tried  before  Justice 
Peokham,  at  the  Schoharie  circuit,  in  November,  1860, 
The  land  is  situated  in  the  town  of  Blenheim,  in  the  county 
of  Schoharie.  After  the  cause  was  opened  to  the  jury,  and 
before  any  evidence  was  taken,  the  defendant's  counsel  moved 
to  nonsuit  the  plaintiff,  on  the  grounds,  1.  That  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
2.  That  the  statute  referred  to  in  the  plaintiff's  complaint 
does  not  give  the  plaintiff  authority  to  prosecute  as  plaintiff, 
and  that  this  action  can  only  be  prosecuted  by  the  defend- 
ant Each  of  which  motions  so  made  by  the  defendant  were 
overruled  by  said  judge.  To  which  ruling  and  decision  the 
counsel  for  the  defendant  excepted.  This  presents  the  first 
question  for  our  decision. 

It  seems  clear  enough  that  the  complaint  cannot  be  sus- 
tained as  an  ordinary  complaint  in  ejectment.  But  I  think, 
upon  the  authority  of  the  case  of  Hammond  v.  Tillotsonj 
(18  Barb.  332,)  it  is  a  good  complaint  under  the  title  of  the 
revised  statutes  entitled  "  Proceedings  to  compel  the  determ^ 
ination  of  claims  to  real  property  in  certain  cases,"  asamend-^ 
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ed  by  subsequent  statutes,  and  modified  as  to  the  forms  of 
proceeding,  by  the  code.  (2  B.  S.  313.  Laws  of  1848,  ch. 
50 ;  1855,  ch.  511.  Godey  §  449.)  It  seems  to  have  all  the 
essential  elements  of,  and  to  demand  the  relief  required  by, 
the  notice  specified  in  that  title.  In  arriving  at  this  conclu- 
sion I  lay  out  of  view,  as  surplusage,  the  notice  appended  to 
the  complaint,  served  by  Daniel  Hager  on  Adam  H.  Hager. 
It  in  nowise  complies  either  in  form  or  substance  with  the 
notice  mentioned  in  the  aforesaid  title,  and  cannot  be  suffi- 
cient to  authorize  Daniel  Hager  to  become  the  actor  in  ini- 
tiating proceedings  under  that  title,  nor  to  debar  Adam  Hi 
Hager  from  resorting  to  proper  proceedings  under  that  title 
to  compel  the  determination  of  claims  to  the  property  in 
.question.  I  think,  therefore,  this  motion  for  a  nonsuit  was 
properly  denied. 

I  think  the  interrogatory  put  to  the  plaintiff,  as  to  permis- 
sion asked  of  him  by  Ells,  an  adjoining  owner,  to  cut  wood 
near  the  fence  on  the  south  side,  was  not  improperly  allowed. 
If  such  permission  was  sought,  it  was  a  verbcU  act  character- 
ising the  extent  of  the  claim  of  an  adjoining  owner,  and  the 
possessory  claim  and  acts  of  ownership  of  the  plaintiff.  It  is 
scarcely  of  importance  enough,  even  if  it  were  technically  ob- 
jectionable, to  justify  a  new  trial  on  that  ground. 

I  have  more  doubt  as  to  the  question  allowed  to  be  put  to 
the  witness  Kniskem,  to  show  that  the  premises  were  assessed 
by  him,  as  an  assessor  of  the  town,  to  the  plaintiff.  But  as 
tending  to  show  a  claim  thereto  on  the  part  of  the  plaintiff, 
somewhat  open  and  notorious,  and  to  give  practical  charac- 
ter to  his  assertion  of  title,  I  think  it  may  be  justified.  If 
the  question  had  been,  has  the  plaintiff  paid  taxes  upon  these 
premises,  it  seems  to  me  that  fact  would  have  been,  however 
slight,  admissible  as  some  evidence  of  a  claim  and  act  of 
ownership.  Title  to  lands  not  under  actual  cultivation  or 
inclosure  must  be  made  out,  to  some  extent,  through  the 
claims  and  exercise  of  practical  acts  of  ownership,  (that  is, 
acts  indicating  ownership  or  supposed  ownership,)  on  the  part 
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of  the  person  aasertang  title.  And  the  payment  of  taxes 
would,  I  think,  be  an  act  of  this  description.  The  question 
put  is  nearly  identical  It  was  doubtless  intended  to  be  fol- 
lowed up  by  proof  of  the  payment  of  the  tax,  in  pursuance 
of  the  assessment,  or  what  is  tnore  probable,  the  latter  fact 
was  r^arded  as  practically  included  in  the  former ;  and  as 
no  specific  objection  was  made  raising  the  point  of  discrim- 
ination between  the  two,  I  think  they  may  be  regarded  as 
meaning  one  and  the  same  thing.  Indeed,  independent  of 
this,  I  am  not  sure  that  the  entry  of  this  tract  on  the  assess- 
ment roll  to  the  plaintiff  in  this  action,  open  to  the  inspec- 
tion of  the  defendant  and  all  other  persons,  by  a  public  officer 
whose  especial  business  it  was  to  make  such  entries,  and  to 
make  the  necessary  personal  observation,  and  obtain  the  ne- . 
cessary  official  information  to  enable  him  to  make  such  en- 
tries according  to  the  truth,  would  not  be  a  fact  of  open  claim 
and  recognized  ownership  or  possession,  which,  howeVer  insig- 
nificant in  real  effect  upon  the  question  of  title,  would  not  be 
admissible  evidence  on  that  question,  as  a  circumstance 
proper  for  the  consideration  of  a  jury.  I  think,  on  the 
whole,  a  new  trial  ought  not  to  be  granted  on  this  account. 
The  remaining  exceptions  relate  to  the  charge  of  the  judge* 
The  judge  is  supposed  to  have  erred  in  charging  the  jury 
that  in  the  event  they  found  that  the  plaintiff  had  no  title 
to  the  premises,  and  for  that  reason  found  for  the  defendant, 
they  might  proceed  one  step  further,  and  determine  whether 
the  defendant  had  title  to  the  whole,  or  what  portion  thereof 
I  see  no  objection  to  such  an  instruction  to  the  jury.  In  this 
peculiar  proceeding  the  defendant  occupies  substantially  the 
position  of  a  plaintiff  in  the  action  of  ejectment,  and  must 
recover  on  the  strength  of  his  own  title,  which,  as  to  nature 
and  territorial  extent,  must  in  the  action  of  ejectment  be  par- 
ticularly stated  in  the  verdict ;  and  I  think  it  not  improper 
to  have  it  so  stated  in  this  form  of  proceeding,  if  indeed  the 
statute  does  not  peremptorily  require  it ;  for  the  verdict  must 
specify  whether  the  defendant  is  entitled  to  immediate  pos^ 
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segsioQ,  or  011I7  to  an  estate  in  reversion  or  remainder;  and 
a  writ  of  possession  issaes  or  does  not  issue  accordingly. 
(2  B.  8.  314,  §§  13  to  16,  as  amended  by  ch.  511  0/  Laws 
of  1855.)  It  can  be  no  less  proper,  especially  with  a  view  to 
the  form  and  effect  of  the  ultimate  judgment  to  be  pro- 
nounced in  the  case,  that  the  verdict  should  specify  the  ea>* 
Ufni  of  the  defendant's  title,  whether  covering  the  vaihoU^  or 
only  a|>ar^  of  the  premises;  for  if  only  the  latter,  then  it 
would  seem,  in  analogy  to  the  practice  in  ejectment,  the  ver- 
dict must  specify  that  the  adverse  party  is  entitled  to  the 
residue,  or  the  judgment  must  declare  that  the  defendants 
recovery  is  to  be  limited  to  the  portion  thus  ascertained  to 
belong  to  hint  There  does  not,  therefore,  seem  to  have  been 
any  error  in  this  direction  to  the  jury.  Independent  of  this^ 
however,  the  exception  is  wholly  unimporiaa^^  as  the  juiy 
never  reached  that  stage  of  the  case,  having  decided  in  fitvor 
of  the  plaintiff,  and  therefore  having  had  no  occasion  to  des- 
ignate the  nature  or  extent  of  the  defendant's  alleged  title. 

The  next  exception  is  also  not  well  founded.  The  judge 
charged  that  the  non-production  of  a  deed  (alleged  to  contain 
a  material  clause  fraudulently  inserted)  in  the  defendant's 
possession,  and  purposely  suppressed  by  him,  and  contain- 
ing evidence  bearing  strongly  on  the  question  of  fraudulent 
insertion,  was  a  circumstance  upon  which  the  jury  might 
pronounce  against  the  defendant  as  to  that  clause.  There  was 
no  error  in  this  direction.  It  contained  no  positive  direction^ 
but  submitted  the  matter  to  their  determination,  leaving 
them  to  decide  upon  the  weight  due  to  it 

Nor  do  I  think  the  succeeding  exception  well  taken.  The 
judge  charged  that  it  was  the  duty  of  the  clerk  to  record  the 
memorandum  of  alterations  and  interlineations  in  a  deed^ 
and  that  the  absence  of  any  such  memorandum  in  the  record 
was  a  circumstance  for  their  consideration,  as  to  that  clause 
and  its  fraudulent  insertion.  To  which  the  defendant  ex- 
cepted* It  is  not  apparent  whether  the  defendant  intended 
to  except  to  the  whole  of  this  sentence,  or  only  to  the  latter 
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clause.  It  is  the  duty  of  the  clerk  to  record  the  conveyauce 
and  the  certificate  of  proof  or  acknowledgment.  (1  E,  S. 
756,  760.)  His  duty,  or  the  mode  of  performing  it,  is  not 
more  particularly  defined.  It  is  apparent,  however,  that 
every  thing  on  the  face  of  the  deed  or  certificate  which  can 
be  put  upon  record,  and  which  is  material  to  throw  light 
upon  its  bona  fide  or  fraudulefrd  character,  <mght  to  be  re- 
corded ;  and  it  may  therefore  be  said  it  is  the  dv^y  of  the 
clerk  to  make  the  record  in  that  way.  It  may  not  be,  and 
probably  is  not,  indispensable  that  the  record  should  contain 
on  its  face  the  same  interlineations,  alterations  or  erasures 
.as  the  original  paper ;  but  it  is  highly  proper,  and  I  think 
the  duty  of  the  clerk,  to  record  the  memorandum  of  such 
interlineations,  alterations  and  erasures,  made  or  certified  by 
the  attesting  witnesses.  Otherwise  the  record  does  not  with 
strict  truth  represent  the  original  document,  nor  contain  the 
whole  of  its  contents.  The  existence  of  such  a  memorandum 
may  aid  materially  in  determining  the  authenticity  of  por- 
tions of  the  deed,  and  its  absence  on  the  record  may  produce 
a  false  impression  as  to  the  appearance  and  genuineness  of 
the  original  document.  And  without  exacting  undue  strict- 
ness, or  undertaking  to  define  in  every  respect  how  the  direc- 
tions of  the  statute  shall  be  carried  out,  I  think  it  is 
incumbent  upon  the  clerk  to  enter  upon  the  record  every  por- 
tion of  the  contents  of  the  original  paper,  whether  it  consist 
of  the  names  of  the  parties  or  witnesses,  the  reciting,  grant- 
ing or  descriptive  part  of  the  instrument,  or  the  memorandum 
or  certificate  explanatory  of  the  changes  and  modifications 
made  in  the  text  of  the  paper  itself.  To  require  any  thing 
less  than  this  of  the  clerk,  would  be  leaving  more  to  his  dis- 
cretion, in  the  mode  of  making  up  the  record,  than  I  think 
the  legislature  ever  contemplated,  or  the  courts  should  sanc- 
tion. If  such  be  the  true  exposition  of  the  statute,  then  the 
absence  of  any  such  note  of  alterations  or  interlineations  was 
a  circumstance  for  the  consideration  of  the  jury.  It  was 
proper  to  direct  their  attention  to  it^  and  to  leave  them  to 
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dispose  of  it  as  should  be  jast ;  to  consider  how  it  occurred ; 
-why  it  was  done ;  by  whose  agency ;  and  in  connection  with 
the  non-production  of  the  original  instrument^  to  determine 
what  inferences  should  be  drawn  from  it  in  regard  to  this 
clause  and  its  fraudulent  insertion.  It  seems,  however,  to 
me  to  be  a  perfect  answer  to  all  the  foregoing  exceptions  to 
the  charge,  that  they  relate  to  a  branch  of  the  case,  to  wit, 
the  defendant's  title,  which  the  jury  had  no  occasion  to  con- 
sider. It  was  conceded  that  the  plaintiff's  title,  if  well 
founded,  took  precedence  of  that  of  the  defendant,  as  it  was 
prior  in  point  of  time ;  and  as  the  jury  found  in  favor  of  the 
plaintiff's  title,  it  would  seem  to  be  a  matter  of  no  import- 
ance whether  the  instructions  of  the  judge  on  the  other  part 
of  the  case  were  correct  or  not. 

The  judge  committed  no  error  in  stating  to  the  jury  that 
the  partition  deed  between  John  J.  and  Daniel  Hager  had 
but  little  if  any  thing  to  do  with  the  question  whether  the 
plaintiff  had  title  to  the  premises.  The  plaintiff  did  not  de- 
rive title  under  that  deed,  in  whole  or  in  part ;  nor  had  the 
judge  so  charged  or  intimated,  in  his  previous  remarks  to  the 
jury.  But  the  judge  did  not  charge  even  in  this  unqualified 
form;  for  he  went  on  immediately  afterward  to  say,  (and 
this  part  also  is  embraced  in  the  defendant's  same  exception,) 
<<  that  the  main  question  was  whether  the  description  in  the 
deed  to  the  plaintiff  under  the  rules  given  to  them,  embraced 
the  premises  in  controversy."  This  was  the  main  question  in 
the  case  between  the  parties ;  for  the  judge  had  already  told 
them  that  if  this  were  not  so,  ^^  then  they  would  find  for  the 
defendant." 

The  remaining  exception  to  the  charge,  to  wit,  '^  that  he 
was  unable  to  see  that  all  the  calls  in  the  plaintiff's  deed 
could  be  fulfilled  practically,  except  by  running  or  referring 
to  the  14  acre  lot,"  was  untenable.  The  judge  had  a  right, 
upon  evidence  strongly  tending  to  such  a  conclusion,  to  inti- 
mate or  express  his  opinion  that  the  plaintiff's  title  was  best 
supported,  by  a  reasonable  view  of  the  testimony ;  especially 
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when  he  emphatically  added,  (and  this  also  is  embraced  in 
the  same  exception,)  leaving  the  whole  matter  to  their  de* 
termination,  "  that  the  evidence  on  that  subject  was  all  before 
them,  and  if  they  could  find  otherwise  they  were  at  liberty  to 
do  bo"  If  this  constitutes  l^al  error,  it  would  be  difficult 
to  discover  a  charge  upon  which  a  new  trial  could  not  be 
obtained. 

This  case  also  comes  here  on  appeal  from  the  order  of  Jus- 
tice HoosBooH,  denying  a  new  trial,  on  the  ground  of  allied 
irregularities  in  the  conduct  of  the  jury.  The  defendant's 
papers  upon  the  motion  establish  substantially  the  following 
{acts :  That  the  jury  were  out  several  hours,  unable  to  agree ; 
that  dinner  was,  by  the  direction  of  the  court,  ordered  for 
them ;  that  they  went  to  Murphy's  hotel  for  that  purpose ; 
that  while  waiting  for  dinner,  some  of  their  number  separated 
from  the  rest ;  that  a  number  of  persons  at  such  time  had  an 
opportunity  to  converse,  and  did  converse,  in  the  hearing  of 
the  jury,  about  said  action,  but  not,  so  far  as  known,  in  regard 
to  the  merits  thereof;  that  after  dining  they  mingled  promis- 
cuously with  persons  in  the  bar-room  of  the  hotel,  and  sub« 
sequently  returned  to  their  room  to  deliberate  upon  their 
verdict,  and  thereafter  rendered  a  verdict  for  the  plaintiff; 
that  during  their  separation  some  of  the  jurors  conversed 
with  other  persons  than  the  jury ;  that  the  avijject  of  the  suit 
was  talked  of  in  their  presence  by  some  of  the  bystanders,  and, 
as  one  of  the  jurors  in  his  affidavit  thinks j  a  map  was  exhib- 
ited of  the  land  in  question,  but  no  direct  communication 
made  to  the  deponent ;  that  while  deliberating  in  their  room, 
the  constable  was  in  the  room  with  the  jury,  and  frequently 
conversed  with  the  jurors  upon  other  subjects  than  to  ask 
them  if  they  had  agreed  upon  their  verdict. 

The  plaintiff's  affidavits  in  opposition  tend  to  show  that 
the  irregularities,  if  any,  were  not  in  any  degree  committed 
or  countenanced  by  the  plaintiff,  or  any  one  on  his  behalf, 
and  that  he  had  no  knowledge  thereof;  that  the  jurors  had 
mostly  agreed  upon  a  verdict  before  their  separation  for  din- 
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ner ;  that  the  constable  did  not  converse  with  them  in  regard 
to  the  action,  or  the  merits  thereof;  that  the  officer  in  charge 
was  with  the  jury  most  if  not  all  of  the  time ;  that  they  were 
not,  80  far  as  the  deponents  know  or  believe,  in  any  degree 
influenced  by  any  outside  conversation,  and  did  not  hear  or 
know  of  the  same,  and  did  not  know  of  the  exhibition  of  any 
map  to  or  in  the  presence  of  the  jurors ;  and  that  they  be- 
lieved the  verdict  to  be  in  accordance  with  the  law  and  the 
evidence  in  the  case. 

From-  this  statement  of  the  contents  of  the  affidavits,  it 
will  be  seen  that  there  is  no  direct  evidence  of  any  irregu- 
larity actually  prejudicing  the  defendant,  in  the  cause ;  nor 
of  any  communication  actually  made  to  or  in  the  presence 
of  the  jurors  touching  the  merits  of  the  action ;  unless  the 
exhibition  of  a  map  of  the  land  in  question  can  be  so  con- 
sidered. This  fact  rests  on  the  affidavit  of  one  of  thejurors, 
who  thinksy  but  does  not  swear,  in  any  more  positive  terms, 
that  such  map  was  exhibited.  From  these  facts  the  defend- 
ant's counsel  contends,  1.  That  manifest  insularities  were 
committed,  as  for  example,  in  the  constable  conversing  with 
the  jurors ;  in  the  jurors  being  allowed  to  separate  and  mingle 
promiscuously  with  the  bystanders,  after  they  received  the 
final  charge  of  the  court ;  and  in  their  being  present  at  and 
in  a  situation  to  hear  conversation  relative  to  the  subject 
matter  of  the  suit,  and  to  see  a  map  of  the  premises  in  ques- 
tion. 2.  That  these  irregularities  were  of  a  character  to 
have  had  a  possible  or  probable  influence  upon  the  verdict ; 
and  if  so,  that  the  verdict  must  be  set  aside  for  that  cause. 
3.  That  the  affidavits  of  the  jurors  themselves  were  admissi- 
ble evidence  to  support  all  of  these  allegations,  and  all  others, 
except  such  as  imported  personal  misconduct  on  their  part 

I  do  not  deem  it  necessary  to  discuss  the  question  whether 
affidavits  of  jurors  are  admissible  upon  questions  of  this  de- 
scription, involving  the  action  and  conduct  of  others  towards 
them ;  because  I  am  of  opinion  that  the  defendant's  affida- 
vits fail  to  make  a  case  making  it  in  atiywise  probable  that 
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he  was  legally  prejudiced.  This  court  has  gone  so  far  as  to 
say  that  a  direct  interference  with  the  jury  on  the  fact  of  the 
constable  having  them  in  charge,  to  induce  them  to  agree 
upon  a  verdict  in  favor  of  the  successful  party,  is  not  suf- 
ficient cause  for  setting  aside  their  verdict.  {Baker  v.  Sin^ 
mons,  29  Barb.  198.)  The  case  is  equally  strong  as  to  any 
officious  intermeddling  of  strangers  or  any  other  persons  than 
the  prevailing  party.  {Id.  200.  See  also  Taylor  v.  HvereU, 
2  How.  Pr.  Rep.  23;  The  People  v.  Oamal,  1  Park.  Cr. 
Bep.  256;  People  v.  Hartung,  17  How.  86.  Sartung  v. 
The  People,  4  Park.  Or.  Bep.  330.) 

The  case  is  barren  of  any  facts  leading  rationally  to  the 
conclusion  that  the  defendant  was  prejudiced.  Assume  that 
the  constable  talked  with  them.  It  is  affirmatively  shown 
that  it  was  not  in  regard  to  matters  connected  with  this  suit. 
Assume  that  they  separated.  It  is  every  day's  practice  to 
allow  them  to  do  so,  even  in  criminal  cases.  It  may  be  by 
accident,  by  inadvertence,  by  necessity,  even  by  design ;  but 
this  of  itself  is  no  cause  for  disturbing  the  verdict.  Assume 
that  the  subject  of  the  suit  was  talked  of  in  their  presence 
by  bystanders.  What  was  said?  That  it  was  a  lengthy 
suit ;  that  it  was  an  expensive  litigation ;  that  it  was  about 
land  in  Blenheim ;  that  the  land  was  valuable,  or  the  re- 
verse ?  Assume  that  a  map  was  exhibited^  which  is  by  no 
means  certain.  To  whom  exhibited,  by  whom,  in  what  way, 
and  for  what  purpose  ?  Was  it  accompanied  with  remarks 
or  explanations,  or  was  it  merely  held  up  and  talked  about 
(inaudibly  to  the  jurors)  by  bystanders  among  themselves  ? 
What  map  was  it  ?  One  that  had  been  given  in  evidence  on 
the  trial,  in  the  hands  of  a  surveyor  or  other  witness  ?  All 
these  are  questions  not  cmswered  by  the  evidence.  To  set 
aside  a  verdict  without  any  further  light  upon  these  subjects 
than  is  presented  by  the  affidavits,  would  seem  to  be  trifling 
with  the  solemnity  of  a  verdict  rendered  upon  oath.  If  re- 
marks were  made  tending  to  prejudice  the  cause  or  the  par- 
ties^ the  nature  of  them  could  be  stated ;  and  the  very 
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omission  to  state  what  they  were  by  the  persons — whether 
jurors  or  otherwise — who  heard  them,  furnishes  pregnant 
proof  that  they  were  wholly  immaterial  and  unprejudiciaL 
While  we  should  carefully  guard  the  purity  of  yerdicts  in 
our  courts  of  justice,  and  refuse  to  sustain  them  when  tainted 
with  any  reasonable  suspicion  of  abuse,  merely  idle  or  con- 
jectural suggestions  of  prejudice  or  influence  ought  not  to 
be  listened  to.  From  the  very  mode  of  administering  jus- 
tice in  our  courts,  jurors  are  in  almost  every  case  necessarily 
more  or  less  brought  into  contact  with  bystanders  or  strang- 
ers to  the  controversy,  and  we  must  be  careful  not  to  coun- 
tenance merely  fanciful  or  imaginary  notions  of  prejudice  to 
the  parties,  resulting  therefrom. 

The  motion  for  a  new  trial  upon  exceptions  should  be 
denied;  and  the  order  refusing  to  set  aside  the  verdict  for 
irr^ularity  should  be  qffirmed^  with  $10  costs. 

[Albavt  Obztsbal  Tbbk,  September  1,  1862.  Hbgeboomf  Peekham  and 
MiOer,  Justices.] 


Jat  Oadt  and  others,  executors,  &c.  vs.  Gatlob  Sheldon 

and  others. 

A  iB^ranty  of  collection  implies  that  a  note  or  evidence  of  debt  is  good,  or 
good  and  collectible  against  the  principal  debtors ;  and  this  means  collecti- 
ble by  dno  conrse  of  law. 

Ordinarily,  to  test  that  qnestion,  it  is  necessary  that  the  cnstomary  legal 
proceedings  shonld  be  resorted  to,  tIk.  a  Judgment  and  execation  against 
(he  parties  primarily  liable  to  pay ;  and  the  return  of  an  execution  unsat- 
isfied h  prima  facie  sufficient  and  satislSftctory  evidence  that  it  is  not  ooIp 
lectible. 

Tet  it  is  not  absolutely  indispensable  that  legal  proceedings  shonld  be  resorted 
to,  to  test  the  collectibility  of  the  paper,  if  it  otherwise  satisftictotlly  ap- 
pears that  a  resort  to  such  proceedings  would  be  entirely  ineffectual.  Proof 
that  the  principal  debtors,  from  the  period  of  the  maturity  6f  the  debt,  have 
been  uniformly  insolvent  and  unable  to  pay  any  part  of  the  debt,  is  satis- 
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'ftctory  and  Bufflcient  evidenoe  that  legal  proceedings  would  be  unavaQable 
to  coUect  the  note. 

Legal  proceedings  are  not  absolatelj  a  condition  precedent  to  the  liability  of 
the  guarantor ;  bnt  equiralent  evidence  of  the  inability  to  coUect  any  part 
of  the  debt  will  suffice. 

In  an  action  upon  an  instmment  guarantying  the  coUecUon  of  a  bond,  the 
referee  having  found,  upon  evidence  warranting  such  a  conclusion,  that  the 
principal  debtors  were  severally  insolvent  and  unable  to  pay  any  part  of 
the  bond ;  ffdd  that  after  such  a  finding  the  court  might  well  concludo 
that  a  suit  against  them  would  be  utterly  nugatory,  and  therefore  unneces- 
sary to  be  brought  as  a  condition  precedent  to  the  liability  of  the  guar^ 
antors. 

When  a  mortgage  is  given,  as  collateral  to  the  bond  guarantied,  it  is  not  indis- 
pensable that  the  holders  of  the  bond  should  seek  satistkction  out  of  the 
mortgaged  premises,  by  a  foreclosure,  if  it  appears  that  a  resort  to  that 
ramedy  would  have  proved  flruitless,  in  consequence  of  the  sale  of  the  mort- 
gaged premises  under  a  statute  foreclosure,  to  satisfy  a  prior  mortgage,  at 
a  price  leaving  no  surplus. 

Where  a  mortgagee  assigns  the  mortgage,  and  the  bond  accompanying  ibo 
same,  to  another,  covenanting  In  the  assignment  that  they  shall  be  paid 
when  due,  a  subsequent  holder  of  the  bond,  to  whom  the  same  has  been 
assigned,  with  a  guaranty  of  payment,  must  first  attempt  the  collection  of 
the  debt,  from  the  obligee  and  mortgagee,  before  he  can  resort  to  the  guar- 
antors, upon  their  guaranty. 

8uch  a  covenant  is  an  absolute  guaraniif  of  payment,  entitling  the  assignee  to 
prosecute  the  assignor  thereon  immediately  after  default  in  payment  of  the 
amount  due  upon  the  bond  and  mortgage ;  and  the  benefit  thereof  will  pass 
to  a  subsequent  assignee,  under  an  assignment  of  the  securities,  executed 
by  the  covenantee. 

OK  and  before  the  25th  of  May,  1842,  the  defendants  were 
partners;  conducting  mercantile  business  in  Albany,  un- 
der the  name  of  Ot,  &  S.  Sheldon  &  Co.  On  the  23d  day  of 
March,  1840,  0.  &  L.  Holcomb  and  A.  H.  Spencer  made  and 
executed  to  H.  Farrington  a  bond  and  mortgage  for  $2507.41, 
payable,  the  one  half  in  four  and  the  other  in  five  years  from 
date,  with  interest.  On  the  13th  of  October,  1841,  Farring- 
ton assigned  the  bond  and  mortgage  to  Alexander  Sheldon, 
for  the  consideration  of  $2500 ;  and  Smith  Sheldon,  one  of 
the  defendants,  was  a  witness  to  the  assignment.  In  the 
assignment  Farrington  covenanted  with  Alexander  Sheldon 
that  the  money  secured  by  the  bond  and  mortgage  would  be 
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paid  at  the  time  the  several  payments  became  due.  On  the 
25th  of  May,  1842,  Alexander  Sheldon,  for  the  expressed 
consideration  of  $2500,  paid  by  Samuel  Jackson,  assigned 
the  bond  and  mortgage  to  him ;  and  on  the  same  day,  the 
defendants^  by  a  guaranty  indorsed  on  the  back  of  the  bond, 
bearing  the  same  date  as  the  assignment,  guarantied  the  col- 
lection of  the  bond.  The  guaranty  was  in  these  words : 
"  For  and  in  consideration  of  $2500,  to  us  in  hand  paid  by 
Samuel  Jackson,  the  receipt  whereof  is  hereby  acknowledged, 
we  guarantee  the  collection  of  said  bond.  Dated  at  Albany, 
May  25,  1842.  G.  &  S.  Sheldon  &  Co."  On  the  bond  was 
indorsed  by  Gt,  &  S.  Sheldon  &  Co.^  in  their  firm  name,  a  re- 
ceipt dated  May  2,  1842,  for  interest,  up  to  March  23, 1842, 
by  note  to  them.  The  defendants,  also,  and  after  the  assign- 
ment to  Samuel  Jackson,  received  and  indorsed  on  the  bond, 
in  June,  1843,  $175.51,  for  interest  due  on  the  bond  and 
mortgage.  The  mortgaged  premises,  which  were  situated  in 
Carthage,  Jefferson  county,  were  sold  upon  the  foreclosure 
of  a  prior  mortgage,  and  the  proceeds  of  sale  were  $600  or 
$700  less  than  the  amount  due  on  such  mortgage.  The  ob- 
ligors in  the  bond  to  Farrington,  as  the  referee  expressly 
found,  were  severally  insolvent  and  unable  to  pay  any  part 
of  the  bond — L.  Holcomb  and  Spencer  from  and  after  March, 
1844,  and  0.  Holcomb  from  and  after  January,  1845.  Sam- 
uel Jackson  died  on  the  12th  of  April,  1845,  after  having 
made  his  will,  wherein  he  appointed  the  plaintifis  his  execu- 
tors and  executrix,  &c.,  and  letters  testamentary  were  granted 
to  the  plaintiffs.  The  plaintiffs,  on  a  complaint  stating  most 
of  the  foregoing  facts,  demanded  judgment  against  the  defend- 
ants for  the  said  sum  of  $2607.41,  with  interest  from  the  23d 
day  of  March,  1844,  besides  costs.  The  referee  dismissed  the 
complaint,  and  nonsuited  the  plaintiffs.  Judgment  having 
been  perfected,  in  favor  of  the  defendants,  on  the  report  of 
the  referee,  the  plainti&  appealed  therefrom  to  the  general 
term. 
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A.  G,  PatgCy  for  the  appellants. 

J.  H.  BeynoldSj  for  the  respondents. 

By  the  Courts  Hooeboom,  J.  The  first  question  to  be  de- 
termined is  the  nature  and  obligation  of  the  guaranty.  The 
defendants  '' guaranteed  the  collection''  of  the  bond.  It  is 
therefore  a  guaranty  that  the  bond  is  collectible ;  that  is,  ca- 
pable of  being  collected  of  the  parties  liable  or  bound  to  pay 
it.  A  guaranty  of  the  collection  of  a^note  is  a  guaranty  that 
it  is  collectible  by  due  course  of  law.  {Cumpston  v.  Jfc- 
NatTj  1  Wend.  457.)  It  obliges  the  party  to  whom  the 
guaranty  is  given,  to  prosecute  all  the  parties  with  due  legal 
diligence  before  he  can  resort  to '  the  guarantor.  {Moakley 
V.  BiggSj  19  John.  69.  Thomas  v.  Woods^  4  Cowen^  173. 
Loveland  v.  Sheppard,  2  IliUy  139.  Burt  v.  Homer y  5  Barb. 
501.)  In  the  latter  case  it  is  said  that  the  legal  effect  of 
such  a  guaranty  is,  that  the  guarantee  (the  party  receiving 
the  guaranty)  would,  within  a  reasonable  time  and  with  due 
diligence,  institute  against  the  principal  debtors  legal  pro- 
ceedings for  the  collection  of  the  paper,  and  prosecute  them 
without  delay  to  consummation ;  that  this  was  a  condition 
precedent  to  the  liability  of  the  defendants,  and  imposed  the 
duty  of  diligence  not  only  in  the  manner  of  the  prosecution 
but  also  in  its  institution. 

In  Thomas  v.  Woody  Justice  Woodworth  says,  "whatever 
may  be  the  effect  of  letting  a  term  pass,  there  is  no  doubt 
that  seventeen  months'  delay  would  discharge  from  the  guar- 
anty." In  Burt  V.  Homer  it  is  said,  "  the  question  is  not 
whether  the  defendants  have  been  injured  by  the  delay ;  but 
whether  the  plaintiff  has  performed  his  contract — the  con- 
dition precedent  to  his  right  to  call  upon  them.  A  compliance 
on  his  part  with  the  terms  of  the  guaranty  is  indispensable.'' 
(5  Barb.  506.)  It  was  further  held  in  that  case  that  the 
mode  of  ascertaining  whether  the  debtor  has  property  to  sat- 
isfy the  debt,  within  reach  of  the  process  of  the  court,  is  to 
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iflsae  such  process  to  test  the  question,  (p.  507 ;)  and  that 
it  does  not  lie  with  the  plaintiff  to  say  that  this  would  be 
"a  mere  idle  ceremony." 

In  Vanderveer  v.  Wright^  (6  Barb.  547,)  it  was  held  that 
''a  goaranty  that  a  demand  is  collectible  is  clearly  a  condi- 
tional promise,  binding  upon  the  guarantor  only  in  case  of 
diligence.  {Lovdand  v.  Sheppard^  2  JKH,  139.  Ourtia  v. 
Smallmanj  14  Wend,  231.  Moakley  v.  Biggs,  19  John.  69.)'' 
'^Nor  is  it  like  a  guaranty  of  payment  which,  like  that  of  an 
indorsement,  is  similar  to  a  new  note,  but  is  purely  a  condi- 
tional promise,  becoming  absolute  on  the  performance  of  the 
condition  precedent.  (White  v.  Casey  13  Wend.  543.)" 
(6  Barb.  550.)  In  a  dissenting  opinion,  (not  on  the  main 
question,)  Judge  Willard'lays  down  the  rule  as  follows, 
(Id.  552 :)  ^^The  obligation  of  the  defendant  upon  his  guar- 
anty was,  in  legal  effect,  that  he  would  pay  the  note,  pro- 
vided it  could  not  be  collected  of  the  maker,  after  lising  due 
diligence,  by  process  of  law,  to  collect  it  of  him.  In  general, 
a  party  who  suffers  a  term  to  elapse  without  prosecuting  the 
maker  is  guilty  of  laches,  and  loses  his  remedy  against  the 
guarantor.  (Moakley  v.  Biggs,  19  John.  69.  Kies  v.  Tifftj 
1  Cowen,  98.  White  v.  Case,  13  Wend.  543.  Eddy  v. 
Stanton,  21  id.  255.  5  id.  307.  Loveland  v.  Sheppard,  2 
Hill,  139.  Cumpston  v.  McNair,  1  Wend.  457.  Curtis  v. 
SmaUman,  14  id.  231.  Thomas  r.  Woods,  4  Cotoen,  173. 
The  People  v.  Jansen,  7  John.  332.)  The  remedy  however 
against  the  guarantor  will  not  be  impaired,  if  the  debtor  was 
insolvent  and  so  continued,  after  the  guaranty,  and  up  to  the 
commencement  of  the  suit,  nor  if  the  delay  in  prosecuting 
the  principal  debtor  is  at  the  instance  of  the  guarantor.  In 
the  first  case,  the  guarantor  suffers  no  loss  by  the  delay ;  and 
in  the  second,  he  cannot  be  permitted  to  turn  an  indulgence 
granted  at  his  own  solicitation  into  a  weapon  of  defense. 
(Thomas  v.  Woods,  4  Cowen,  173.)" 

In  Hart  v.  Hudson,  (6  Duer,  303^)  Judge  Duer  of  the 
superior  court  of  New  York  lays  down  the  rule  in  this  Ian- 
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guage:  ''A  guaranty  of  the  collection  of  a  promissoiy  not6| 
or  other  evidence  of  a  debt,  does  not  mean  that  it  shall  be 
paid  at  its  maturity,  but  that  by  a  prompt  and  diligent  use 
of  the  means  which  the  law  affords,  its  payment  may  be  en- 
forced. Hence,  if  the  debt  so  guarantied  is  unpaid  at  its 
maturity,  the  creditor,  if  he  wishes  to  retain  the  liability  of 
the  guarantor,  must  without  delay  commence  proceedings  for 
its  recovery,  and  it  is  only  when  he  can  show  that  all  the 
remedies  which  the  law  gave  him  against  the  debtor  had 
been  exhausted,  that  he  is  in  a  condition  to  demand  payment 
of  the  debt  from  the  guarantor.  If  he  delay  without  neces- 
sity to  commence  the  necessary  proceedings,  or,  when  an  ac- 
tion has  been  commenced,  to  prosecute  it  to  judgment  and 
execution,  the  delay  is  imputed  to  him  as  laches,  and  the 
guarantor  is  discharged.  {Taylor  v.  Bulleriy  6  Cotoeuj  624. 
Oumpston  ▼.  McNair^  1  Wend.  465.  Eddy  v.  Stantotiy 
21  id,  255.  MoakUy  v.  BiggSy  19  John.  69.  Loveland  v. 
Shepardy  2  Hill,  169.     BuH  v.  Homer,  5  Barb.  501.)'' 

In  Gallagher  v.  Whitej  (31  Barb.  94,)  Judge  Bro¥m  uses 
this  language  in  regard  to  a  guaranty  of  collection :  *^  Assum- 
ing the  force  and  validity  of  White's  guaranty,  for  the  pres- 
ent, his  promise  and  obligation  was  that  the  note  could  be 
collected  from  the  maker  if  Taylor  would,  within  a  reason- 
ble  time  and  with  due  diligence,  prosecute  the  same  to  judg- 
ment and  execution  against  the  maker.  This  obligation  to 
prosecute  within  a  reasonable  time  and  with  due  diligence 
was  a  condition  precedent  to  the  liability  of  the  maker, 
(citing  several  cases.)  There  is  a  very  material  distinction 
between  the  omission  to  prosecute  the  principal  debtor  aUo^ 
gether,  and  the  omission  to  prosecute  within  a  reasonable 
time  and  with  due  diligence.  A  reasonable  time  is  not  a 
definite  time,  and  must  always  depend  upon  the  particular 
circumstances  of  the  case  presented,  because  if  the  principal 
debtor  was  hopelessly  insolvent  at  the  time  of  the  making  of 
the  guaranty,  and  so  continued,  the  guarantor  could  not  be 
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prejudiced  by  an  omission  to  prosecute  within  two  months, 
or  ten  months,  or  any  other  given  period.^' 

In  the  case  of  Morris  v.  Wadsworth^  (11  Wend.  100; 
8.  C,  17  id.  103,)  it  was  held  that  unless  the  very  terms  of 
the  guaranty  imply  that  the  liability  of  the  guarantor  de~ 
pends  upon  the  failure  to  obtain  payment  of  the  principal 
by  proceedings  at  law,  such  proceedings  are  not  a  (condition 
precedent ;  and  that  a  guaranty  to  pay,  if  recompense  can- 
not be  obtained  from  it,  does  not  require  a  suit  against  it,  if 
he  is  insolvent. 

In  Merritt  v.  Lincoln,  (21  Barb.  249,)  it  was  held  that  a 
surety  will  not  be  discharged  by  the  neglect  of  the  creditor 
to  collect  the  debt  of  the  principal,  on  being  requested  by 
the  surety  to  do  so,  unless  it  appears  that  the  principal  was 
at  the  time  of  the  request  solvent  and  able  to  pay  his  debts, 
and  that  a  creditor  is  not  bound  to  pursue  an  insolvent  prin- 
cipal at  the  direction  of  the  surety.  Judge  Welles  says,  at 
p.  251,  '^If  there  was  an  inability  on  the  part  of  the  prin- 
dpal  to  pay  his  debts,  it  is  not  perceived  how  a  prosecution 
would  result  in  collecting  the  debt  in  question,  unless  some 
advantage  or  preference  over  other  creditors  would  be  thereby 
obtained,  which  the  law  does  not  favor,  and  which  the  court 
will  not  encourage." 

In  NeweU  v.  Fowler^  (23  Barb.  632,)  the  same  judge 
(Welles)  delivering  the  opinion  of  the  court,  in  speaking  of 
a  guaranty  of  collection  of  a  bond  and  mortgage,  says :  ^^It 
was  a  condition  precedent  to  any  liability  of  the  guarantor 
that  the  other  party  to  the  contract  of  guaranty  should, 
within  a  reasonable  time,  institute  legal  proceedings  upon  the 
securities  assigned,  and  prosecute  them  with  diligence  to  a 
consummation.  It  is  not  pretended  that  any  thing  of  this 
kind  has  ever  been  done.  Nothing  will  excuse  the  party 
holding  the  guaranty  from  the  performance  of  this  condition 
but  the  act  of  the  guarantor  himself.  It  was  a  part  of  the 
contract,  and  it  will  not  answer  for  the  party  to  say  it  would 
}iave  been  of  no  use  to  prosecute.     Conditions  precedent 
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must  be  strictly  performed."  After  speaking  of  the  evidence 
of  a  waiver,  and  saying  that  it  related  entirely  to  the  mort^ 
gage  J  the  judge  adds,  (p,  623 :)  "It  does  not  appear  that  the 
testator  waived  proceedings  against  Kent,  or  his  estate,  on 
the  bond.  That  was  as  much  a  part  of  the  condition  as  was 
the  proceeding  to  foreclose  the  mortgage.  It  no  where  ap- 
pears when  Kent  died,  or  when  he  became  insolvent,  if  that 
were  material.  It  is  sufficient  that  the  contract  imposed 
upon  Starke  and  his  assignees  the  burthen  of  exhausting  by 
legal  proceedings  every  remedy  which  the  bond  and  mortgage 
gave  them,  before  the  guarantor's  liability  should  become 
fixed." 

In  Eddy  v.  Stantofiy  (21  Wend.  255,)  the  plaintiffs  declared 
on  an  agreement  made  by  the  defendants  cotemporaneous 
with  the  transfer  by  the  defendants  to  the  plaintiffs  of  a  note 
against  one  Simmons,  that  in  case  the  plaintiffs  could  not 
set  off  such  note  in  payment  of  any  balance  due  from  them 
to  Simmons,  or  collect  the  same  in  some  other  way  or  due 
course  of  law,  they  would  repay  the  plaintiffs  the  amount  of 
the  note  with  interest  and  the  costs  of  any  prosecution  to 
collect  or  set  off  the  note.  They  averred  an  inability  to  set 
off  the  note  (not  by  suit)  in  payment  of  any  balance  due 
Simmons,  and  that  Sinmions  was  insolvent  at  all  times  from 
and  after  the  transfer  of  the  note,  and  therefore  that  a  suit 
to  collect  the  same  would  have  been  unavailable.  In  a  sec- 
ond count  it  was  averred  that  thirty-one  months  after  the 
transfer  the  defendants  released  the  plaintiffs  from  any  obli- 
gation to  sue  the  note,  and  refused  to  pay  the  costs  of  pros- 
ecution. The  court  held,  on  demurrer  to  the  declaration, 
(p.  258,)  that  "the  insolvency  of  Simmons  was  no  excuse, 
(Moakley  v.  Biggs,  19  John,  91, 2 ;)  especially  in  a  case  like 
this,  of  set-off,  and  wherein  the  defendants  had  agreed  to 
bear  the  expense.  (ThoTnas  v.  Woods,  4  Cowen,  173.  Tay-- 
lor  V.  Bullen,  6  id,  624.)"  The  court  further  held  that  as 
to  the  release  and  refusal  to  bear  the  costs  of  prosecution,  it 
was  too  late,  having  occurred  thirty-one  months  after  the 
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transfer,  and  therefore  after  the  plaintiffs  had  been  gailtj  of 
laches  in  prosecuting  the  note. 

From  this  examination  of  some  of  the  leading  authorities, 
I  think  the  following  conclusions  are  deducible,  and.  sup- 
ported by  the  weight  of  authority. 

1.  That  a  guaranty  of  collection  implies  that  a  note  or 
other  evidence  of  debt  is  good  or  good  and  collectible  against 
the  principal  debtors ;  and  this  means  collectible  by  due 
course  of  law.  ^ 

2.  That,  ordinarily  to  test  that  question,  it  is  necessary 
that  the  ordinary  legal  proceedings  should  be  resorted  to,  to 
wit,  a  judgment  and  execution  against  the  parties  primarily 
liable  to  pay ;  and  that  a  return  of  an  execution  unsatisfied 
is  prima  facie  sufficient  and  satisfactory  evidence  that  it  is 
not  collectible. 

3.  That  it  is  not  absolutely  indispensable  that  legal  pro- 
ceedings should  be  resorted  to,  to  test  the  collectibility  of 
the  paper,  if  it  otherwise  satisfactorily  appears  that  a  resort 
to  such  proceedings  would  be  entirely  ineffectual ;  and  that 
proof  that  the  principal  debtors  from  the  period  of  the  ma- 
turity of  the  debt  have  been  uniformly  insolvent  and  unable 
to  pay  any  part  of  the  debt,  is  satisfactory  and  sufficient  evi- 
dence that  l^al  proceedings  would  be  unavailable  to  collect 
the  debt. 

4  That  legal  proceedings  are  not,  under  the  authorities, 
absolutely  a  coudiiioxi precedent  to  the  liability  of  the  guaran- 
tor, but  equivalent  evidence  of  the  inability  to  coUect  any 
part  of  the  debt  wiU  suffice.  And  that  however  desirable  it 
may  be  (as  I  think  it  is)  to  have  one  uniform  rule,  to  wit, 
the  return  of  an  execution  unsatisfied  against  the  principal 
debtor  as  the  test  of  the  collectibility  of  a  debt,  the  weight 
of  authority  does  not  as  yet  allow  us  to  take  that  position 
and  hold  it  as  the  irreversible  rule  and  test,  without  any  ex- 
ception whatever. 

Applying  these  principles  to  the  present  case,  we  find  that 
the  referee  has  expressly  found,  on  evidence  warranting  such 
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a  conclusion,  that  the  principal  debtors  were  severally  insolv- 
ent and  unable  to  pay  any  part  of  said  bond.  After  such  a 
finding  vre  may  well  conclude  that  a  suit  against  them  would 
have  been  utterly  nugcdory^  and  therefore  unnecessary  to  be 
brought  as  a  condition  precedent  to  the  liability  of  the  de- 
fendants. 

So,  also,  I  think  it  was  not  indispensable  to  foreclose  the 
mortgage  which  was  the  collateral  to  the  bond.  The  bond 
and  mortgage  became  due,  one  half  thereof  in  March,  1844, 
and  the  remainder  in  March,  1845.  In  January,  1846,  (of 
course  on  proceedings  previously  instituted,)  the  mortgaged 
premises  were  sold  under  a  statute  foreclosure  to  satisfy  a 
prior  mortgage,  and  were  sold  and  struck  off  to  a  purchaser 
for  a  sum  between  $600  and  $700,  which  left  no  surplus. 
The  amount  of  the  prior  mortgage  does  not  appear ;  but  of 
course  it  exceeded  this  amount.  If  regularly  foreclosed,  as 
we  must  assume  to  have  been  the  case,  the  subsequent  mort- 
gagees would  have  had  notice  of  the  proceedings.  But 
whether  so  or  not,  we  cannot  presume  that  the  sale  was  not 
fairly  conducted,  or  that  the  premises  did  not  bring  an  ade-- 
quate  price ;  nor  was  the  sale  at  such  a  distance  of  time  from 
the  maturity  of  the  bond,  that  we  can  suppose  the  property 
(real  estate)  to  have  materially  depreciated  in  value,  I  am 
of  opinion,  therefore,  that  if  the  guaranty  of  the  collectibility 
of  the  bond  would  require  the  holders  of  the  security  prima 
facie  to  seek  satisfaction  of  the  debt  out  of  the  mortgaged 
premises,  they  stood  excused  for  not  resorting  to  this  remedy, 
by  satisfactory  evidence  that  it  would  have  proved  of  no  util- 
ity whatever. 

We  are  obliged  therefore  to  go  one  step  further,  and  de- 
termine whether  as  a  prerequisite  to  the  defendants'  liability 
upon  the  guaranty,  the  plaintiffs  were  obliged  to  attempt  the 
collection  of  the  debt  out  of  the  obligee  and  mortgagee,  Far- 
rington,  who  had  covenanted  on  the  assignment  of  the  bond 
and  mortgage  that  they  should  be  paid  when  due.  If  this 
was  necessary,  then  the  plaintifib  have  failed  to  make  out  a 
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cause  of  action,  because  they  have  not  prosecuted  Fanring- 
ton.  To  determine  this  question,  we  must  inquire  whether 
this  covenant  was  transferred  or  enured  to  the  benefit  of  the 
plaintiffs ;  and  if  so,  whether  it  was  one  of  those  means  for 
determining  the  collectibility  of  the  bond  debt,  which  must 
be  resorted  to  before  the  liability  of  the  defendants  would  at- 
tach upon  the  guaranty. 

0.  &  L.  Holcomb  and  Spencer  executed  the  bond  in  ques- 
tion to  Farrington.  The  mortgage  of  0.  Holcomb  was  col- 
lateral to  it  and  doubtless  accompanied  it — so  we  must 
presume — into  the  hands  of  the  subsequent  holders.  It  bore 
the  same  date  as  the  mortgage,  was  executed  by  one  of  the 
obligors  to  the  obligee  in  the  bond,  secured  the  same  sum, 
and  expressly  referred  on  its  &ce  to  the  bond  as  a  collatetal 
security. 

By  an  assignment  bearing  date  the  15ih  day  of  October^ 
1841,  Farrington  assigned  the  bond  and  mortgage  to  Alex- 
ander Sheldon.  In  that  assignment  is  contained  the  follow- 
ing covenant:  '^And  I  do  hereby  promise,  covenant  and 
-agree,  to  and  with  the  party  of  the  second  partj  (Sheldon,) 
that  there  is  now  secured  to  be  paid  by  the  said  bond  and 
mortgage  the  sum  of  twenty-five  hundred  and  seven  dollars 
and  forty-one  cents,  with  interest  from  the  23d  March,  1841, 
and  (hat  the  same  wUl  be  paid  at  the  time  the  several  pay^ 
ments  becofne  due  by  such  bond  and  mortgage" 

This  is  undoubtedly  an  absolute  guaranty  o{  payment,  and 
would  have  entitled  Sheldon  to  prosecute  Farrington  thereon, 
immediately  after  default  in  the  payment  of  the  amount  due 
on  the  bond  and  mortgage.  {Alien  v.  Bightmere^  20  John. 
365.  Mann  v.  Eckford,  15  Wend.  502.  Kemble  v.  Wal- 
lis,  10  id.  374.) 

Who  Alexander  Sheldon  was,  or  what  was  his  connection 
with  Ihe  defendants,  the  proof  does  not  disclose,  and  we  can 
only  infer  from  the  allegations  in  the  pleadings,  and  from  the 
fiict  that  Smith  Sheldon,  one  of  the  defendants,  was  a  sub- 
scribing witness  to  the  assigimient,  and  from  some  other  fiacta 
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to  be  presently  alluded  to.  About  seven  months  thereafter, 
and  on  the  25th  day  of  May,  1842,  Alexander  Sheldon,  by  an 
instrument  in  writing  under  his  hand  and  seal,  assigned  the 
bond  and  mortgage^  to  Samuel  Jackson,  the  testator  of  the 
plaintiffs.  Cotemporaneously  therewith  the  guaranty  in  ques- 
tion was  executed  by  the  defendants,  bearing  the  same  date 
as  the  last  assignment,  (25th  May,  1842,)  and  indorsed  upon 
the  back  of  the  bond.  On  its  face  it  is  only  a  guaranty  of 
the  collection  of  the  bond ;  the  words  being,  ^^  For  and  in 
consideration  of  $2500  to  us  in  hand  paid  by  Samuel  Jack- 
son, the  receipt  whereof  is  hereby  acknowledged,  we  guar^ 
antee  the  collection  of  the  said  bond*' 

That  Alexander  Sheldon  had  some  connection  with  the 
defendants,  and  that  the  defendants  either  had  the  benefit  of, 
or  were  in  some  way  interested  in,  the  proceeds  of  the  last 
mentioned  assignment,  is  fairly  presumable  from  the  follow- 
ing facts :  1.  The  execution  of  the  assignment  and  of  the 
guaranty  were  simultaneous — at  least  they  bear  the  same 
date — and  the  guaranty  is  indorsed  upon  the  back  of  the 
bond,  which  is  presumed  to  have  been  delivered  simultane- 
ously with  the  assignment,  to  the  assignee.  2.  The  consider- 
ation ($2500)  is  the  same  in  both ;  and  the  guaranty  expressly 
acknowledges  this  sum  to  have  been  paid  by  Jackson  to  the 
defendants^  as  the  assignment  acknowledges  it  to  have  been 
paid  to  Alexander  Sheldon.  That  two  sums  of  this  amount 
were  paid  is  not  pretended,  and  is  in  the  highest  degree  improb- 
able. S.  On  the  bond  (and  on  the  mortgage)  is  indorsed  un- 
der date  of  May,  1852,  a  receipt  of  the  defendants  of  the 
interest  ($175.51)  up  to  March  23, 1842.  The  interest  of  the 
previous  year  is  receipted  thereon  by  Farrington.  Alexander 
Sheldon  would  appear  to  have  been,  therefore,  only  the  nom- 
inal holder,  as  he  received  no  part  of  the  interest,  but  the 
defendants  (to  whom  the  bond  and  mortgage  were  never  in 
terms  assigned)  received  the  whole  interest  during  the  period 
that  Alexander  Sheldon  had  the  nominal  title  thereto.  4.  It 
is  also  r^Qiarkable  (though  not  particularly  connected  with 


ALBANY-SEPTEMBER,  1860.  US 

Cady  v.  Sheldon. 

the  present  question)  that  both  the  bond  and  mortgage  con- 
tain an  indorsement  under  date  of  June^  1843^  of  one  year's 
interest  ($175.51)  up  to  March  23,  1843 ;  when  the  assign- 
ment would  indicate  that  the  bond  and  mortgage  had  been 
assigned  to  Jackson  on  the  25th  of  May,  1842. 

These  facts  were,  l'  think,  sufficient  to  show,  or  to  induce 
the  referee  to  infer,  that  the  defendants  (and  not  Alexander 
Sheldon)  were  the  real  owners  of  the  bond  and  mortgage  at 
the  time  of  the  assignment  to  Jackson ;  and  therefore  that 
they  are  not  to  be  treated  in  regard  to  the  guaranty  as  mere 
strangers  to  the  transaction,  or  mere  sureties  for  Alexander 
Sheldon. 

What,  under  such  circumstances,  was  the  effect  of  the  cov- 
enant or  guaranty  of  payment  made  by  Farrington  ?  Un- 
doubtedly the  covenant  of  Farrington  was  one  of  which 
Alexander  Sheldon,  the  covenantee,  might  avail  himself;  it 
was  at  all  events  made  for  his  benefit.  Assuming  that  he 
was  the  real  owner  of  the  bond  and  mortgage,  by  the  assign- 
ment, and  that  he  regarded  the  covenant  as  one  of  value,  is 
there  much  doubt  but  that  he  designed  in  the  assignment  to 
Jackson  td  transfer  the  benefit  thereof  and  the  remedy  thereon 
to  him.  He  transfers  the  bond  and  mortgage,  and  must,  I 
think,  be  regarded  as  intending  to  transfer  all  the  incidents 
and  collaterals  thereto,  like  the  covenant  in  question.  He 
authorizes  the  assignee  to  take  all  lawful  ways  and  means  for 
the  recovery  of  the  said  sum  of  money,  and  among  others,  I 
think,  the  remedy  on  the  covenant.  There  was  no  object  in 
retaining  it ;  for  by  so  doing  it  would  become  extinct.  And 
it  may  have  entered  as  an  important  element  in  the  consid- 
eration which  Jackson  paid.  It  is  true  that  previous  to  the 
code  it  would  have  to  be  sued  in  Sheldon's  own  name,  but 
only  for  the  benefit  of  Jackson.  But  that  objection  no  lon- 
ger exists ;  as  every  suit  must  now  be  brought  in  the  name 
of  the  real  party  in  interest.  (Code,  §  111.)  And  I  do  not 
see  why  a  covenant  of  this  description,  giving  additional  value 
to  the  bond  and  mortgage  and  connected  with  it,  should  not 
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be  regarded,  in  the  absence  of  evidence  to  the  contrary,  as 
passing  with  it.  (jS'ee  KetcheU  v.  Bwrns^  24  Wend.  456; 
McLaren  v.  Watson's  Eafrs,  26  id,  426 ;  8,  (7.,  19  id.  667 ; 
Cooper  V.  Dedricky  22  jBarfi.  516.)  In  the  latter  case  the 
court  say,  {p.  518,)  "  In  my  opinion  when  a  guaranty  \b 
written  upon  a  note  and  the  note  is  transferred,  nothing  be- 
ing said  touching  the  guaranty,  the  contract  of  guaranty 
passes  with  the  note.  In  other  words,  the  sale  and  delivery 
of  the  note  with  the  guaranty  upon  it  furnishes  prima  facie 
evidence  of  a  sale  of  the  contract  of  guaranty.  In  the  pres- 
ent case  the  defendant  was  one  of  the  payees  of  the  note,  and 
the  note  was  also  payable  to  bearer.  He  transferred  the  note 
and  guarantied  the  payment.  In  my  opinion,  any  one  who 
should  become  the  holder  of  the  note  could  maintain  an  ac- 
tion upon  the  guaranty,  unless  it  should  be  shown  that  the 
contract  of  guaranty  was  not  transferred  at  the  time  the  note 
was  transferred."  {See  also  Qullagher  v.  Whiter  31  Barb. 
96,  97.)  I  do  not  think  Thompson  v.  Rose  (8  Cowen^  266) 
is  in  conflict  with  these  views,  but  rather  in  support  of  them. 
The  remaining  question  is  whether  if  this  covenant  or 
guaranty  on  the  part  of  Farrington  passed,  as  an  incident  to 
the  debt,  to  the  plaintiff's  testator,  the  remedy  upon  it  must 
be  pursued  as  well  as  upon  the  bond  itself,  before  the  liabil- 
ity of  the  defendants  would  attach.  And  I  am  of  opinion, 
on  the  whole,  that  it  would.  The  evidence  is  not  decisive, 
but  it  is  to  be  presumed,  I  think,  that  Jackson  knew  of  this 
covenant.  It  was  not  attached  to  or  indorsed  upon  the  bond. 
But  it  was  as  a  part  of  the  assignment,  one  of  the  links  in 
the  chain  of  evidence  essential  to  establish  the  testator's  title 
to  the  bond ;  and  it  was  produced,  among  the  other  papers, 
by  the  plaintiffs,  at  the  trial.  It  was  therefore  one  of  the 
known  and  accessible  remedies  for  the  collection  of  the  debt, 
and  when  it  was  transferred  along  with  the  other  remedies, 
to  Jackson  by  the  defendants^  (and  the  nominal  holder,  Al- 
exander Sheldon,)  it  must  be  presumed  that  they  designed 
the  assignee  should  resort  to  it  as  one  of  the  available  reme^ 
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dies  for  the  collection  of  the  debt,  before  they  were  to  be  made 
liable  upon  their  guaranty.  In  the  case  of  a  guaranty  of  a 
note,  it  is  indispensable  that  the  remedy  should  be  pursued 
against  the  indorsevB  as  well  as  the  makers  of  the  note,  be- 
fore the  guarantor  can  be  held  responsible,  and  I  do  not  see 
why  the  same  rule  should  not  apply  as  to  other  sureties  or 
previous  guarantors  of  the  debt.  (MoakUy  v.  RiggSj  19 
John.  69.  Thomas  v.  WoodSy  4  Gotoenj  173.  Kies  v.  Tifft, 
1  Cotoen^  98.  Burt  v.  Horner,  6  Barb,  501.  Loveland  v. 
8hepard,2  Hill,  139.) 

I  am  therefore  of  opinion  that  it  was  incumbent  upon  the 
plaintifiis  or  their  testator  to  pursue  their  remedy  against 
Farrington,  before  prosecuting  the  defendants,  and  that  for 
their  neglect  to  do  so  the  decision  of  the  referee  was  right, 
and  that  the  judgment  entered  upon  his  report  should  be 
affirmed. 

.  [Albavt  Gbvbsal  Tbbm,  September  1,  1862.  Bogfbocm,  Pwkham  and 
Ummr,  JoBtioes.] 


Sally  A.  Hotohkins  vs.  William  Hodgb. 

In  an  action  by  a  female  to  recover  damages  for  a  breach  of  a  contract  to 
many,  the  Jadge  allowed  the  plaintiff;  after  she  bad  testified,  witboat 
objection^  to  the  defendant's  promise  that  she  should  not  be  any  the  worse 
for  him,  nor  come  to  any  disgrace  by  him,  and  if  she  did  he  would  marry 
her,  to  testify  that  she  was  pregnant  by  the  defendant,  at  the  time  he 
abandoned  her.    HM  that  the  evidence  was  properly  reoeived. 

A  wrong  done  to  the  female,  such  as  sexual  intercourse  with  her,  by  her 
alleged  suitor,  will  not  make  a  promise  to  marry,  founded  thereon  or  arising 
therefrom,  invalid  or  inoperative.  8uch  a  promise  is  not  liable  to  the 
objection  that  it  encourages  immorality. 

It  is  too  late,  after  the  fluent  acUndications  in  our  own  state  and  elsewhere, 
to  consider  the  question  whether  long  bestowed  and  particular  attention^, 
having  apparently  an  honorable  object,  ftumish  sufficient  evidence  fh>ni 
which  the  Jury  may  imply  a  promise  of  marriage. 

It  is  not  indispensable  that  a  promise  to  marry  should  be  asq^rtts.    It  may  b« 
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twphW.  from  clrciiiiiBtoDC6B ;  and  it  may  rest  partly  qq  both ;  that  is,  on 
express  words,  and  on  conduct  and  acts  reasonably  leading  to  the  same 
oonclnsion. 

When  a  case  comes  before  the  conrt  upon  txeepiionB  ordered  to  be  heard  in 
the  first  instance  at  the«g«)eral  term,  no  question  of  fad  can  be  discussed; 
nor  the  point  that  the  decision  of  the  jury  is  against  the  weight  of  evidence, 

A  defendant  requested  the  court  to  charge  in  a  particular  manner.  This  was 
refased,  on  the  ground  that  the  preTious  charge  covered  the  whole  gronnd 
occupied  by  the  evidence.  To  this  refusal  the  party  excepted,  but  without 
excepting  or  objecting  to  the  remark  of  the  Judge  that  the  matter  had  been 
ahready  charged  upcm,  and  without  ashing  that  the  question  of  fact  whether 
such  charge  had  been  made  covering  the  whole  case  embraced  by  the 
evidence,  should  be  submitted  to  the  jury.  Bdd  that  the  proper  exception 
not  having  been  taken,  the  defendant  was  remediless. 

MOTION  for  a  new  trial  upon  exceptions.  The  action 
was  brought  to  recover  damages  for  an  alleged  breach 
of  a  contract  to  marry.  The  defense  was  a  general  denial. 
The  cause  was  tried  before  Justice  Gould,  at  the  BuUivan 
circuit,  on  the  19th  day  of  September,  1861.  Evidence  was 
introduced  on  the  part  of  the  plaintiff,  tending  to  show  con- 
siderable intimacy  between  the  parties,  and  particular  atten- 
tions, at  intervals  of  two  or  three  weeks,  for  a  considerable 
period  of  time.  The  plaintiff  also  testified  (without  objec- 
tion) that  the  defendant  said,  ^'  I  (plaintiff)  should  not  be 
any  the  worse  for  him ;  that  I  should  not  come  to  any  dis- 
grace by  him,  and  if  I  did  he  would  marry  me ;  he  said  I 
need  not  borrow  any  trouble ;  I  should  be  none  the  worse  for 
him ;  he  would  protect  me.  He  never  said  a  great  deal  about 
loving  or  being  attached  to  me ;  he  gave  no  reason  for  not 
marrying  me.  He  said  he  did  not  want  a  wife  then — he  had 
no  place  to  put  her.''  The  counsel  for  the  plaintiff  then  put 
the  following  question  to  her,  as  a  witness :  "  What  was 
your  condition  at  the  time  he  abandoned  you,  resulting  from 
your  intimacy  with  the  plaintiff?"  (defendant.)  The  de^ 
fendant  objected  to  the  question,  on  the  following  grounds : 
Isi  It  is  immaterial  and  irrelevant.  2d.  It  is  illegal  and 
improper  to  show  that  the  plaintiff  was  pregnant  with  child 
by  the  defendant;  that  being  no  legitimate  ground  for  en- 
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hancing  the  damages  in  this  case.  The  court  overrnled  the 
objection  and  permitted  the  witness  to  answer^  on  the  ground 
that  it  was  part  of  the  res  gestcdyBJid  a  circamstance  tending 
to  show  the  defendant's  meaning,  and  ako  as  giving  binding 
effect  to  his  conditional  promise.  The  defendant  excepted 
to  this  decision.  The  witness  answered,  *^  I  was  pregnant 
with  the  defendant.''  Further  evidence  was  given  on  the 
part  of  the  plaintiff,  tending  to  show  an  implied  and  an  ex- 
press promise  by  the  defendant  to  marry  the  plaintiff,  and  a 
breach  thereof.  The  plaintiff  having  rested,  the  defendant 
moved  for  a  nonsuit  upon  the  following  grounds:  1.  The 
evidence  fails  to  show  a  valid  contract  to  marry,  between  the 
parties^  2.  The  evidence  shows  that  no  valid  contract  to 
marry  was  made  between  the  parties  to  this  action.  The 
court  denied  the  motion,  and  the  defendant  excepted.  The 
defendant  having  given  evidence  tending  to  rebut  the  evi- 
dence given  by  tl^e  plaintiff,  the  'court  charged  the  jury  as 
follows :  1.  That  an  agreement  to  marry  may  be  partly  in 
words  expressed,  and  partly  supplied  by  circumstances.  To 
which  the  defendant  excepted.  2.  That  the  promise  to  marry 
might  be  good  and  valid,  and  depend  partly  on  words  and 
partly  on  acts  from  which  it  might  be  inferred.  To  which 
the  defendant  excepted.  '  3.  That  if  the  jury  found  that  the 
defendant,  after  the  fault  committed,  and  in  view  of  the 
danger  already  incurred  from  his  visits,  promised  her,  if 
such  exposure  did  occur,  and  she  was  brought  to  shame  by 
their  previous  acts,  that  he  would  marry  her,  such  contract 
was  one  the  law  would  enforce.  To  which  the  defendant 
excepted.  4.  The  defendant  asked  the  court  to  charge  that 
a  promise  by  the  defendant  to  marry,  in  the  event  the  plain- 
tiff should  be  disgraced  by  the  defendant,  is  void.  The  court 
refused,  on  the  ground  that  the  previous  charge  covered  all 
that  the  evidence  called  for,  on  that  point.  The  defendant 
excepted  to  such  refusal.  6.  The  defendant  asked  the  court 
to  charge  that  to  constitute  a  valid  contract  to  marry,  in  the 
future,  the  contract  must  be  express.    The  court  refused,  and 
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the  defendant  excepted  to  the  refosaL  6.  The  defendant 
asked  the  court  to  charge  that  to  constitute  a  valid  contract 
of  marriage,  each  of  the  parties  should  expressly  obligate 
themselres  to  the  other  to  many.  The  court  refused,  and 
the  defendant  excepted  to  the  refusal. 
The  jury  rendered  a  verdict  for  the  plaintiff,  of  $400. 

A.  O.  Nivenj  for  the  plaintiffl 

A.  J.  Bushj  for  the  defendant 

By  the  Cowtj  Hogebooh,  J.  The  circuit  judge  allowed 
the  plaintiff  to  testify  that  she  was  pregnant  by  the  defend- 
ant at  the  time  he  abandoned  her.  This  evidence  was  ob- 
jected to  as  immaterial  and  irrelevant,  and  also  as  illegal 
and  improper,  for  the  reason  that  pregnancy  famished  no 
Intimate  reason  for  enhancing  the  damages.  I  think  the 
evidence  was  properly  received.  The  plaintiff  had  already 
testified,  without  objection,  to  the  defendant's  promise  that 
she  should  not  be  any  the  worse  for  him,  nor  come  to  any 
disgrace  by  him,  and  if  she  did  he  would  marry  her.  To 
give  effect  to  this  promise,  (assuming,  for  the  present,  its  l^al 
validity,)  it  was  necessary,  or  at  all  events  proper,  that  she 
should  be  permitted  to  prove  that  she  had  come,  or  was  about 
to  come,  to  disgrace  or  shame ;  and  this  was  one  mode  of 
proving  it.  I  think  it  was  also  proper  as  tending  to  give 
point  and  meaning  to  the  defendant's  declaration  or  promise 
that  she  should  not  come  to  any  disgrace  by  him.  The  ob- 
jections are  scarcely  specific  enough  to  cover  the  point  that 
a  promise  thus  made  had  no  legal  validity ;  but  if  they  were 
thus  specific,  I  am  of  opinion  that  a  promise  of  marriage, 
made  after  seduction  has  been  effected,  and  in  consequence 
thereof,  is  not  thereby  rendered  invalid.  It  is  not  liable  to 
the  objection  that  it  encourages  immorality;  because  the 
wrong  has  been  already  perpetrated.  And  I  am  not  aware 
that  any  wrong  or  injustice  actually  done  to  a  female,  which 
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it  is  the  dnty  of  the  wrongdoer  to  repair  to  the  extent  of  his 
ability,  fomifihes  any  legal  or  sufficient  reason  for  refusing  to 
give  effect  to  a  promise  of  marriage,  which,  under  the  cir- 
cumstances, is  the  best  and  most  honorable  reparation  the 
offender  can  make  for  his  misconduct.  The  testimony  is  sus- 
ceptible of  the  construction  that  the  promise  was  made  after 
the  immoral  indulgence  had  taken  place ;  and  perhaps  that 
is  the  most  natural  and  reasonable  interpretation  to  be  put 
upon  the  testimony.  It  therefore  avoids  the  objection  that 
it  tends  to  encourage  vice  and  immorality.  On  the  contrary, 
it  leads  to  the  conclusion  that  the  seducer  was  thus  willing 
to  make  his  victim  the  only  recompense  which  the  circum- 
stances admitted,  tardy  and  imperfect  though  it  might  be. 

The  motion  for  a  nonsuit  was  properly  denied.  It  is  too 
late,  after  the  frequent  adjudications  in  our  own  state  and 
elsewhere,  to  consider  the  question  whether  long  bestowed  and 
particular  attentions  having  apparently  an  honorable  object,  . 
furnish  sufficient  evidence  from  which  the  jury  may  imply  a 
promise  of  marriage.  (Southard  v.  Rexford^  6  CQwen,  254. 
Wells  V.  Padgett,  8  Barb,  323.  Hubbard  v.  Boneateely  16 
id,  360.  WiUard  v.  Stonej  7  Cowetiy  22.  Button  v.  Mun- 
sell,  3  8a^.  16.  1  Parsons  on  Gont,  545.)  But  there  was 
also  evidence  sufficient  for  the  consideration  of  the  jury  of  an 
express  promise.  And  the  breach  of  the  promise,  if  made, 
was  abundantly  proved. 

The  only  remaining  questions  arise  upon  the  charge  of  the 
court,  and  its  refusal  to  charge ;  for  as  this  case  comes  up 
here  upon  exceptions,  ordered  to  be  heard  in  the  first  instance  j 
at  the  general  term,  no  question  oifact  can  be  discussed,  nor 
the  decision  of  the  jury  as  being  against  the  weight  of  evi- 
dence. (Code,  §  265.  Fry  v.  Bennett,  16  How,  385.  Mo- 
range  V.  Morris,  20  id.  257.    Taylor  v.  Harlow,  11  id,  285.) 

As  to  the  exceptions  taken  to  the  first  and  second  clauses 
of  the  charge,  and  the  second  and  third  reftisals  to  charge, 
they  are  disposed  of  by  the  remarks  already  made.  It  is  far 
fi'om  being  indispensable  that  the  promise  to  marry  should 
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be  expreasy  in  order  to  be  valid.  It  ia  equally  clear  that  it 
may  be  implied  from  circamstances.  I  see  no  reason  to 
doubt  that  it  may  rest  partly  on  both ;  that  is,  on  express 
words  and  on  conduct  and  ctcts  reasonably  leading  to  the 
same  conclusion.  It  is  to  be  gathered  from  the  whole  con- 
duct and  conversation  of  the  parties ;  and  0  limit  it  to  what 
took  place  at  one  particular  time,  and  to  one  particular  class 
of  evidence,  would  be  doing  violence  to  the  intentions  of  the 
parties,  and  to  the  known  and  accustomed  course  of  proceed- 
ing in  like  cases.    These  four  exceptions  must  therefore  fail. 

The  third  exception  to  the  charge  is  also  unavailable.  Its 
proper  disposition  is  controlled  by  what  has  been  already  said 
in  disposing  of  the  exception  to  evidence.  A  wrong  done 
to  the  female,  such  as  sexual  intercourse  with  her,  by  her 
alleged  suitor,  cannot  make  a  promise  to  marry,  founded 
thereon  or  arising  therefrom,  invalid  and  inoperative.  The 
motive  for  the  promise  is  a  laudable  one,  being  founded  on  a 
willingness  to  repair  an  acknowledged  wrong.  It  is  not,  in  a 
just  and  legal  sense,  the  consideration  for  the  promise ;  for 
the  proposition  assumes  that  the  wrong  was  already  done 
before  the  promise  was  made,  and  not  in  anticipation  of,  or 
with  a  view  to  it.  Indeed,  in  a  strict  sense,  the  only  suffi- 
cient consideration  for  a  promise  of  marriage — at  least  an 
absolutely  indispensable  ingredient  in  it — is  a  reciprocal 
promise  to  marry,  by  the  promisee  to  the  promisor.  If  this 
clause  of  the  charge  is  therefore  to  be  understood,  as  I  think 
it  is,  as  simply  enunciating  the  proposition  that  a  promise 
to  marry  in  the  event  that  shame  or  exposure  should  occur 
from  the  consequences  of  sexual  intercourse,  is  valid,  provided 
such  sexual  intercourse  has  already  occurred,  anterior  to  the 
promise,  and  in  anticipation  of  the  results  likely  to  flow 
from  it,  then  I  think  the  proposition  is  sound  in  point  of 
law,  and  the  charge  correct. 

The  only  remaiuing  exception  relates  to  the  defendant's 
request  to  charge,  '^  that  a  promise  by  a  defendant  to  marry 
in  the  event  that  the  plaintiff  should  be  disgraced  by  the  de- 
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fendant,  is  void/'  This  was  refused,  on  the  ground  that  the 
previous  charge  covered  the  whole  ground  occupied  by  the 
evidence.  To  this  refusal  the  defendant  excepted ;  but  he 
did  not  except  or  object  to  the  remark  of  the  judge,  that  the 
matter  in  regard  to  which  a  charge  was  asked  for,  had  been 
already  charged  upon,  so  far  as  it  was  covered  by  any  evi- 
dence in  the  case.  Nor  did  the  defendant  ask  that  this 
question  of  fact  whether  such  charge  had  been  in  fact  made, 
practically  covering  the  whole  case  embraced  by  the  evidence, 
should  be  submitted  to  the  jury.  And  I  think  it  may  there- 
fore well  be  said  that  the  exception  has  not  been  taken,  and 
the  point  is  therefore  untenable.  (Dotes  v.  Bushy  28  Barb. 
179, 180,  181.  Bidwell  v.  Lament,  17  How,  Pr.  Bep,  359, 
360,  361.)  I  have  already  expressed  the  opinion  that  this 
view  of  the  evidence,  taken  by  the  judge  at  the  circuit,  was 
not  unwarranted  by  the  case  itself.  The  judge  put  himself 
solely  on  this  ground;  he  did  not  refuse  to  charge  that 
the  defendant's  proposition  was  correct  in  the  abstract, 
but  he  chained  that  it  was  inapplicable  to  the  case.  As 
this  last  remark  was  in  nowise  impugned,  nor  any  request 
made  to  submit  the  matter  to  the  jury,  the  defendant  is 
remediless. 

The  motion  for  a  new  trial  should  therefore  be  denied. 

[Albaht  Geitbbal  Term,  September  1, 1862.    HogAoom,  Peekham  and 
JfiZIer,  Jostioes.] 


124  CASES  IN  THE  SUPREME  COURT. 


HowB  v8.  The  Buffalo^  New  York  akd  Erie  Bail  Boad 

Company. 

Where  an  agent  is  prosecuted,  and  a  judgment  obtained  against  him,  for  an 
act  done  in  obedience  to  instructions  from  his  principal,  such  act  being 
done  in  good  faith,  and  under  the  belief  that  the  instructions  were  reason- 
able, and  the  act  lawful,  he  is  entitled  to  reimbursement  from  bis  principal, 
for  all  the  damages  he  has  sustained. 

And  it  is  immaterial  whether  the  act  for  which  the  recovery  was  had  against 
the  agent  was  in  iiact  lawftd  or  unlawful ;  the  instructions  being,  on  either 
hypothesis,  the  proximate  cause  of  the  action  and  recoTory. 

The  settlement  of  the  Judgment  by  the  agent,  after  he  has  been  charged  in 
execution,  by  giving  his  note  for  the  amount,  is  a  good  payment  of  th« 
Judgment. 

If  the  agent  is  charged  in  execution  up<>n  the  judgment  recovered  against 
him,  this  is  the  highest  satisfaction  known  to  the  law,  and  is  equivalent  to 
an  actual  payment  by  him,  in  money,  of  the  judgment,  for  the  puriKMe  of 
charging  his  principal  with  the  liability  for  full  reimbursement. 

THE  defendant  was  the  proprietor  of  a  rail  road  from  Buf- 
falo to  Coming,  connecting  at  the  latter  place  with  the 
New  York  and  Erie  road,  and  at  Avon  with  the  Bochester 
and  Genesee  Valley  road.  The  plaintiff  was  a  conductor,  in 
the  employ  of  the  defendant ;  his  instructions  being  not  to 
honor  such  passenger  tickets,  issued  by  the  New  York  and 
Erie  Bail  Boad  Company,  as  on  their  face  were  marked  *^  good 
for  six  days  only,  from  date,"  if  presented  after  the  limited 
time,  but  to  demand  fare,  and  if  the  passenger  refused  to 
pay,  to  stop  the  train  and  remove  him  from  the  cars.  On 
the  21st  of  January,  1858,  one  Hotchkin,  a  passenger  on  the 
plaintiff's  train,  offered  such  a  ticket,  more  than  six  days 
old,  and  refused  to  pay  fare,  and  the  plaintiff  stopped  the 
train  and  put  him  off.  For  this  Hotchkin  sued  the  plaintiff, 
recovered  a  judgment  against  him  and  put  him  on  the  jail 
limits  of  Steuben  county,  on  an  execution  issued  against  the 
person.  While  the  plaintiff  was  so  in  custody,  Hotchkin 
assigned  the  judgment  against  the  plaintiff  to  David  Bum- 
sey,  who  took  the  plaintiff's  note  on  time  for  the  amount  of 
the  judgment,  and  receipted  the  judgment  in  full ;  where- 
upon the  plaintiff  was  discharged  from  custody.    This  action 
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was  then  commenced,  the  plaintiff  claiming  to  recover  of  the 
defendant  the  amount  of  the  Hotchkin  judgment,  upon  what 
was  claimed  to  be  an  implied  contract  of  indemnity.  It  was 
proved,  upon  the  trial,  that  the  plaintiff  had  not  paid  the 
note  which  he  gave  to  Bumsey,  and  that  the  Hotchkin  judg- 
ment remained  undischarged  of  record.  There  was  no  claim 
in  the  complaint,  and  none  was  made  upon  the  trial,  to 
recover  any  damages  for  the  imprisonment ;  and  there  was 
no  proof  that  the  plaintiff  had  ever  suffered  any  pecuniary 
damage,  unless  the  giving  of  his  note  was  such.  The  action 
brought  by  Hotchkin  was  for  assault  and  battery,  and  the 
referee  in  that  action  found  as  a  fact  that  in  putting  Hotch- 
kin off  the  train,  the  present  plaintiff  committed  an  assault 
and  battery  upon  Hotchkin.  The  present  action  was  tried 
by  the  court,  at  the  Steuben  circuit,  and  resulted  in  a  ver- 
dict for  the  plaintiff  for  the  amount  of  the  Hotchkin  judg- 
ment, and  interest  as  damages,  and  from  the  judgment 
thereon  the  defendant  appealed. 

F.  K  Comwelly  for  the  appellant 

D.  Sumsey^  for  the  respondent. 

By  the  Oourtj  Welles,  J.  It  is  stated  by  Judge  Story 
in  his  treatise  on  Agency ^  (§  339,)  as  a  general  principle  of 
law,  '^  that  an  agent  who  commits  a  trespass,  or  other  wrong 
to  the  property  of  a  third  person,  by  the  direction  of  his 
principal,  if  at  the  time  he  has  no  knowledge  or  suspicion 
that  it  is  such  a  trespass  or  wrong,  but  acts  honafidey  will  be 
entitled  to  reimbursement  and  contribution  from  his  prin- 
cipal for  all  the  damages  which  he  sustains  thereby )"  and 
that  '^  the  same  doctrine  applies  to  all  cases  of  losses  or  dam- 
ages sustained  by  an  agent  in  the  course  of  the  business  of 
his  agency,  if  they  are  incurred  without  any  negligence  or 
default  on  his  own  part/'  And  again,  in  section  340,  the 
learned  author  remarks :  '^  Here  again  the  common  law  only 
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follows  out  the  beneficent  principles  of  the  civil  law ;  for^  as, 
on  the  one  hand,  the  agent  is  not  permitted  to  reap  any  of 
the  profits  of  his  agency  properly  belonging  to  his  principal ; 
BO,  on  the  other  hand,  he  is  held  entitled  to  be  indemnified 
against  all  losses  which  have  been  innocently  sustained  by 
him  upon  the  same  account ;  but  not  for  losses  sustained  by 
his  own  default  or  negligence."  These  are  sound  proposi- 
tions, and  are  well  sustained  by  the  authorities  referred  to  in 
support  of  them.  It  seems  to  me  they  are  applicable  to  the 
case  under  consideration.  The  plaintiff  was  prosecuted  and 
a  judgment  obtained  against  him  for  an  act  done  in  obedience 
to  instructions  from  the  defendant,  his  principal,  which  was 
done  in  good  faith,  and  under  the  belief  that  the  instructions 
were  reasonable  and  the  act  lawful.  That  being  so,  it  is 
immaterial  to  the  present  question  whether  the  act  for  which 
the  recovery  was  had  against  him  was,  in  fact,  lawful  or  un- 
lawful The  instructions  were  the  proximate  cause  of  the 
act  for  which  he  has  been  adjudged  liable ;  and  that  determ- 
ines the  liability  of  his  principal  to  indemnify  him.  The 
defendant  had  due  notice  of  the  action  brought  by  Hotchkin 
against  the  plaintiff,  and  through  its  agents  employed  attor- 
neys and  counsel  to  defend  it.  Its  president  and  vice  presi- 
dent were  present  at  the  trial  of  the  action  brought  by 
Hotchkin  against  the  plaintiff,  and  were  sworn  as  witnesses. 
The  defendant  in  effect  assumed  the  burthen  of  the  defense 
in  that  action,  as  I  think  it  was  in  law  and  in  good  faith 
bound  to  do.  It  was  in  reality  its  own  case.  Its  agent  had 
been  prosecuted  for  obeying  its  instructions  in  good  faith ; 
and  the  defendant,  and  not  he,  was  bound  to  abide  the  con- 
sequences. Hotchkin  recovered  in  the  action,  and,  as  before 
remarked,  it  is  of  no  consequence,  as  between  the  present 
parties,  whether  the  recovery  was  lawful  or  unlawful  On 
either  hypothesis  the  instructions  given  by  the  present  de- 
fendant to  the  present  plaintiff  were  equally  the  proximate 
cause  of  the  action  and  recovery. 

It  is  claimed  by  the  counsel  for  the  defendant  that  there  Is 
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no  implied  obligation  on  the  part  of  a  principal  to  indemnify 
his  agent  against  the  conBeqnences  of  obedience  of  a  lawful 
command.  I  do  not,  however,  so  understand  the  law.  If 
the  act  done  is  in  the  regular  course  of  the  business  or  em- 
ployment of  the  agency,  it  would  be  most  unjust  to  subject  the 
agent  to  the  consequences  of  his  obedience,  when  such  con- 
sequences were  the  compulsory  payment  of  damages;  and 
quite  as  much  so  as  in  the  case  of  innocent  obedience  to  an 
unlawful  order.  In  each  case  the  agent  acts  in  good  faith, 
under  the  belief  that  the  order  is  lawful.  If  the  judgment  in 
favor  of  Hotchkin  was  contrary  to  law,  it  was  the  business  of 
the  defendant  in  this  suit,  either  to  pay  it  up  or  have  it 
reviewed  and  set  right.  The  plaintiff  owed  no  duty  to  this 
defendant  to  litigate  further,  at  his  own  expense  and  risk. 

I  think,  also,  that  the  settlement  of  the  judgment  by  the 
plaintiff,  with  Bumsey,  who  held  an  assignment  of  it,  after 
the  former  had  been  charged  in  execution,  by  giving  his  nego- 
tiable promissory  note  for  the  amount,  was  a  good  payment  of 
the  judgment.  Bumsey,  on  taking  the  note,  gave  a  receipt  in 
full  for  the  judgment,  and  agreed  to  satisfy  it  of  record.  I 
incline  also  to  the  opinion  that  the  fact  that  the  plaintiff  was 
charged  in  execution  upon  the  Hotchkin  judgment,  was  equiv<- 
alent  to  an  actual  payment  in  money  by  the  plaintiff,  of  the 
judgment  against  him,  with  a  view  to  charge  the  defendant 
with  the  liability  for  full  reimbursement  to  the  former.  It 
is  said  in  some  of  the  books  that  if  a  party  against  whom  a 
judgment  has  been  recovered,  be  charged  in  execution  upon 
the  judgment,  it  is  the  highest  satisfaction  known  to  the  law. 
It  seems  to  me  that  the  judgment  rendered  by  the  justice  at 
the  circuit  is  not  obnoxious  to  any  of  the  objections  urged 
against  it,  and  that  it  should  be  affirmed. 

[MoNBOB  Gbvbbal  Tbbx,  September  1, 1862.  Johnson,  Jl  C,  SmUh  and 
WOm,  Jwtioes.] 
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The  plaintiff  entered  into  an  agreement  with  the  defendants,  by  which  he 
*  agreed  to  ship  and  deliver  to  the  defendants  a  force  pump/of  the  Talae  and 
for  the  price  of  |60,  promising  that  if  the  defendants  oonld  not  make  It  op- 
erate be  wonld  make  it  work,  so  as  to  throw  water  all  over  the  mills  of  the 
defendants,  or  that  he  wonld  take  it  away  again ;  the  defendants  agreeing 
that  if  the  plaintiff  wonld  send  them  snch  a  pnmp,  on  trial,  they  wonld  try 
it,  at  their  earliest  convenience,  or  when  they  conid,  after  which,  if  they 
liked  it,  they  wonld  bny  it,  and  pay  the  plaintiff  |60  for  it  HM  that  this 
was  not  a  sale  of  the  pnmp,  bnt  a  conditional  agreement  by  the  defendants 
to  purchase  it  at  a  fhtnre  time. 

Bddy  aUoy  that  the  defendants  were  bonnd  to  try  the  pnmp  within  a  reasona- 
ble time ;  and  that  they  haying  kept  the  same  in  their  possession  for  nearly 
two  years,  without  making  any  trial  of  its  sufficiency,  or  showing  any  valid 
excuse  for  the  neglect,  the  plaintiff  was  at  liberty  to  treat  the  condition  an- 
nexed to  the  contract  as  waived,  and  was  entitled  to  recover  the  stipulated 
price  of  the  pnmp. 

HtJd,  further f  that  a  trial  or  experiment  of  the  identical  pump  was  what  the 
agreement  required,  and  no  other  test  was  admissible.  Hence  the  opinions 
of  mechanics  and  experts,  who,  after  examining  the  pump,  had  pronounced 
it  insufficient  to  accomplish  the  purpose  for  which  it  was  designed,  furnished 
no  excuse  to  the  defendants  for  omitting  to  make  a  trial  of  the  pump. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  brought  upon  an  alleged  con- 
tract for  the  sale  and  delivery  of  a  force  pump,  to  the  de- 
fendantSy  for  the  price  or  sum  of  $60.  The  answer  of  the 
defendants  contained  a  general  denial  of  any  purchase  or 
sale.  The  referee  reported  that  there  was  no  sale  of  the 
pump  to  the  defendants,  absolute  or  conditional ;  and  that 
they  were  not  liable  for  the  price,  but  were  entitled  to  judg- 
ment for  costs.    The  plaintiff  appealed. 

A.  McDonald^  appellant,  in  person. 

S.  WakemaHj  for  the  respondents. 

By  the  Gourt^  Welles,  J.  The  complaint  is  upon  an 
unconditional  sale  of  a  large  sized  force  pump,  of  the  value 
and  for  the  price  of  sixty  dollars.    The  referee  reports  the 
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contract  between  the  parties  as  follows  :  That  on  or  about 
the  10th  day  of  August,  1855,  the  plaintiff  made  a  contract 
with  the  defendants,  by  which  he  agreed  to  ship  and  deliver 
the  pump  to  them,  promising  if  the  defendants  could  not 
make  it  operate,  he  would  make  it  operate,  so  as  with  50 
or  60  feet  of  hose  to  throw  water  all  over  the  GFenesee  county 
mills,  at  Batavia,  N.  Y.,  then  owned  by  the  defendants,  or 
that  he  would  take  it  away  again ;  the  defendants  agreeing 
that  if  the  plaintiff  would  send  them  such  a  pump,  on  trial, 
they  would  try  it  at  their  earliest  convenience,  or  when  they 
could,  and  after  trying  it,  if  they  liked  it,  they  would  buy  it 
and  pay  the  plaintiff  $60  for  it.  This  was  not  a  sale  of  the 
pump,  but  a  conditional  agreement  by  the  defendants  .to 
purchase  it  at  a  future  time.  The  plaintiff  cannot  therefore 
recover  upon  the  contract  set  forth  in  the  complaint.  But 
the  trial  seems  to  have  been  conducted  without  any  reference 
to  the  allegations  in  the  pleadings,  and  if  the  plaintiff  has 
made  out  a  case  by  evidence  on  the  trial  entitling  him  to  re- 
cover at  all,  on  the  contract  proved  and  as  found  by  the  ref* 
eree,  he  should  be  permitted  to  recover,  notwithstanding  the 
variance  between  the  contract  stated  in  the  complaint  and 
the  one  proved.  There  was  a  motion  for  a  nonsuit,  before 
the  referee,  but  no  groui^ds  were  stated,  and  the  motion  was 
denied.  If  necessary  to  amend  the  complaint,  in  this  respect 
or  in  any  other,  the  refaree  had  the  same  power  to  allow  it  as 
the  court  possesses ;  and  if  this  variance  had  been  stated  as  the 
ground  of  the  motion  for  a  nonsuit,  and  the  referee  had 
deemed  it  sufficient,  he  would  probably  have  allowed  an 
amendment  of  the  complaint,  if  requested,  on  the  trial. 

The  referee  further  reports,  that  soon  after  ihe  contract 
was  entered  into  as  above,  the  plaintiff  shipped  the  pump  in 
accordance  with  his  contract,  and  it  was  received  by  the  de- 
fendants. That  late  in  the  fall  of  1855  the  plaintiff  called 
at  the  defendants'  mills  and  inquired  of  the  defendants  when 
they  would  try  the  pump.  That  the  defendants  then  stated 
to  the  plaintiff  that  when  they  finished  their  repairs  upon 
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their  mill  they  would  try  it ;  that  the  plaintiff  then  told  the 
defendants  that  if  they  would  let  him  know  when  they  got 
ready  to  try  it^  he  would  come  up  and  make  it  operate  as  re- 
commended, or  take  it  away.  That  during  the  spring,  sum- 
mer and  fall  of  1856,  the  plaintiff  called  several  times  at  the 
defendants'  mills,  at  Batavia,  to  have  the  defendants  try  the 
pump.  That  the  repairs  on  the  defendants'  mill  were  fin- 
ished in  the  fall  of  1856.  That  the  defendants  kept  the  pump 
in  their  possession  until  after  the  first  of  April,  1857,  and 
then  shipped  it  by  rail  road  to  the  plaintiff  at  Caledonia, 
where  he  then  resided.  That  the  defendants  did  not  at  any 
time  make  any  trial  of  the  pump,  but  had  it  examined  by 
mechanics  and  experts,  who  pronounced  it  insufficient  to  ac- 
complish the  purpose  for  which  it  was  recommended.  That 
on  or  about  the  first  day  of  June,  1857,  the  pump  arrived  at 
Caledonia,  and  the  plaintiff,  on  learning  that  fact,  on  the 
first  day  of  June,  1857,  wrote  to  the  defendants  declining  to 
receive  the  pump.  There  were  some  other  facts  found  by 
the  referee,  but  they  are  not  material  to  be  here  stated. 

The  referee  reported,  as  conclusions  of  law  upon  the  facts 
reported,  1st.  That  there  was  no  sale  of  the  pump  by  the 
plaintiff  to  the  defendants,  either  absolute  or  conditional. 
2d.  That  there  was  no  breach  of  the  contract  on  the  part  of 
the  defendants,  on  tu^count  of  which  they  were  liable  for  the 
price  of  the  pump,  or  damages  to  that  amount.  3d.  That 
because  mechanics  and  experts  after  examining  the  pump 
had  pronounced  it  insufficient  to  accomplish  the  purpose  for 
which  it  was  recommended,  the  defendants  were  excused  from 
making  any  trial  of  the  pump.  4th.  That  the  time  within 
which  the  defendants  were  to  try  the  pump,  in  accordance 
with  their  contract,  had  expired  before  the  1st  day  of  Janu- 
ary, 1857.  5th.  That  the  defendants  had  not  been  guilty  of 
any  breach  of  contract  for  which  they  were  liable  in  damages^ 
and  that  they  were  entitled  to  judgment  for  their  costs. 

The  2d,  3d  and  5th  conclusions  of  law  by  the  referee  I 
think  were  erroneous.    By  the  agreement  between  the  par- 
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ties,  the  defendants  were  to  try  the  pump  at  their  earliest 
convenience,  or  when  they  could.  That  meant  within  a  rea- 
sonable time,  when  it  could  be  done.  There  is  nothing  in 
the  whole  case  tending  to  show  that  the  trial  could  not  have 
been  made  within  a  week  after  the  defendants  received  the 
pump,  or  at  any  of  the  various  times  when  the  plaintiff 
called  on  the  defendants  to  try  it.  The  excuse  for  not  trying 
it  is  entirely  insufficient.  The  opinions  of  mechanics  and  ex- 
perts, as  to  the  quality  or  capability  of  the  pump,  was  not 
the  test  contemplated  by  the  contract  of  the  parties.  A  trial 
or  experiment  of  this  identical  pump  was  what  the  agreement 
required ;  and  no  other  test  was  admissible.  This  the  de- 
fendants declined  or  neglected  to  apply.  Having  kept  the 
pump  in  their  possession  for  nearly  two  years,  without  mak- 
ing any  trial  of  its  sufficiency,  and  as  I  think  without  any 
reasonable  excuse  for  the  neglect,  the  plaintiff  was  at  liberty 
to  treat  the  condition  connected  with  the  contract  as  waived, 
and  was  entitled  to  recover  the  stipulated  price  of  the  pump. 
(1  Para,  on  Cont.  p.  450.) 

For  these  reasons  I  think  the  judgment  should  be  reversed, 
the  report  of  the  referee  set  aside,  and  a  new  trial  ordered, 
with  coats  to  abide  the  event.  The  plaintiff  to  be  at  liberty 
to  amend  his  complaint  if  so  advised,  by  adding  another  state- 
ment of  his  cause  of  action.  Such  amendment  to  be  made 
in  20  days  after  notice  of  the  order  to  be  entered  hereon,  and 
the  defendants  are  to  have  20  days  in  which  to  answer  the 
amended  complaint,  (a) 

Judgment  accordingly. 

[MovBOB  Gbvbbal  Tbbm,  September  1, 1862.  JbAfwon,  E.  Darwin  SmUk 
and  WelUs,  Jostices.] 

(a)  On  reflection,  I  see  no  necessify  for  ordering  a  new  trial.  No  evidence 
was  excluded  that  was  offered  on  the  trial,  and  it  is  all  reported  by  the  ref- 
eree with  bis  findings  both  of  fact  and  law.  No  objections  are  now  made  to 
the  findings  of  the  ftusts,  and  npon  the  fiicts  so  found  the  plaintiff  appears  to 
be  entitled  to  recoTer  the  price  agreed  npon  for  the  pnmp,  with  interest  fh>m 
the  expiration  of  the  time  in  which  the  defendants  were  to  make  the  trial. 
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which  the  referee  reports  wss  the  Ist  day  of  January,  1857.  Upon  the  whole, 
it  seems  to  me  that  this  court  may  now  render  the  same  judgment  which  the 
referee  ought  to  have  rendered,  which  is  the  price  agreed  to  be  paid  for  the 
pump,  $60,  and  interest  from  January  1, 1867,  to  August  1, 1862,  6  years  and 
7  months,  $21.86 ;  making  in  all  (81.86.  But  my  brethren  entertain  the  opin- 
ion that  a  new  trial  must  be  awarded,  on  the  ground  that  the  defendants  should 
be  at  liberty  to  furnish  further  evidence  in  support  of  their  defense,  if  in  their 
power. 


Campbell,  receiver,  &c.  vs.  Adams. 

An  assessment  made  upon  a  premium  note,  should  be  made  without  reference 
to  a  former  assessment  standing  in  force  against  the  maker  of  the  note, 
and  as  to  which  the  assessing  power  of  the  insurance  company  is  expended. 
If  it  iuclddeB  such  former  assessment  it  will  be  irregular. 

The  surrender  of  a  policy  by  the  insured,  and  its  cancellation  by  the  insur- 
ance company,  dissolves  the  relation  of  the  insured  as  a  member  of  the 
company,  and  the  company  has  no  further  claims  upon  him,  except  for  the 
unpaid  assessments  previously  made. 

The  premium  note  is  part  and  parcel  of  the  contract  of  insurance,  and,  with 
the  policy,  constitutes  the  whole  of  the  transaction.  One  part  cannot  be 
canceled  and  the  other  remain  in  full  force,  without  the  consent  of  both 
parties. 

Where  the  decision  made  at  the  circuit  is  correct,  but  the  judgment  is  errone- 
ously entered,  the  remedy  of  the  party  is  not  by  appeal  from  the  judgment, 
but  by  motion  at  a  special  term,  to  correct  the  error. 

APPEAL  from  a  judgment  entered  upon  the  order  of  the 
court  on  a  trial  at  the  Steuben  circuity  in  February, 
1861,  without  a  jury. 

G.  H,  McMdstery  for  the  appellant. 

A.  P.  FerriSj  for  the  respondent. 

By  the  Courts  Welles,  J.  The  action  was  brought  by 
the  plaintiff  as  receiver  of  the  Steuben  Farmers  and  Mer- 
chants' Insurance  Company,  to  recover  the  amount  due  upon 
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a  preminm  note,  dated  Cuba,  May  12,  1853,  giren  by  the 
defendant  to  the  insurance  company  for  $240,  payable  in 
such  portions  and  at  snch  time  or  times  as  the  directors  of 
the  company  might,  agreeably  to  their  charter  and  by-laws, 
require.  .The  justice  states  in  his  findings  of  fact,  among 
other  things,  that  the  policy,  upon  the  issuing  of  which  the 
note  in  question  was  given,  expired  May  23,  1856,  when  the 
defendant  ceased  to  be  a  member  of  the  company.  That  on 
the  31st  December,  1855,  the  directors  duly  made  an  assess- 
ment on  the  defendant's  note,  held  by  the  company,  of 
$28.62.  That  the  defendant  had  notice  of  such  assessment 
from  the  secretary  of  the  company,  who  was  the  general 
agent  thereof,  about  February  3,  1856,  which  notice  was  ac- 
companied by  a  statement  signed  by  the  secretary,  that  a 
lai^  number  of  policies  had  been  surrendered  and  canceled 
that  year,  and  that  others  were  daily  sent  to  the  office  of  the 
company  for  cancellation ;  that  it  would  not  be  prudent  for 
the  defendant  to  rely  upon  the  company  for  insurance  of  his 
property ;  and  that  on  surrender  of  the  defendant's  policy, 
at  the  office  of  the  company,  and  the  payment  of  the  charges 
to  which  his  premium  note  was  subject,  his  liability  to  be 
assessed  for  the  losses  and  expenses  of  said  company  after 
the  day  of  such  surrender,  would  cease.  That  the  defendant, 
mistaking  the  amount  of  the  said  assessment  of  December 
31,  1855,  and  supposing  it  was  only  $2.86,  on  the  5th  of 
February,  1856,  inclosed  that  sum  in  a  letter  with  his  policy 
to  the  secretary  at  Bath,  N.  Y.,  with  a  request  that  the 
policy  be  canceled.  The  policy  and  the  $2.86  were  received 
by  the  secretary,  at  the  office  of  the  company  in  Bath,  on 
the  9th  of  February,  and  on  that  day  the  company  canceled 
the  policy  on  their  books,  and  the  cancellation  has  never 
been  revoked  or  annulled.  That  about  the  10th  of  Febru- 
ary, 1856,  the  secretary  informed  the  defendant  by  letter  that 
the  assessment  on  his  note  was  $28.62,  and  that  he  must  for- 
ward the  balance ;  and  on  the  7th  June,  1856,  he  again  re- 
quested the  defendant  by  letter  to  remit  the  balance  of  his 
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said  asseBsment  without  delaj,  but  the  defendant  <Ud  not 
remit  it,  and  has  never  paid  it.  The  company  was  solvent 
on  the  9th  of  February,  1856,  and  remained  solvent  until 
and  after  June  7th  of  that  year.  That  the  defendant  paid 
all  assessments  the  company  made  on  his  note  prior  to  De- 
cember 31,  1865.  The  company  was  adjudged  insolvent  by 
the  court,  and  the  plaintiff  appointed  receiver,  on  the  18th 
day  of  November,  1856. 

On  the  trial,  it  appeared  that  ob  the  3d  day  of  June,  1857^ 
the  plaintiff  as  such  receiver  did,  pursuant  to  an  order  of  the 
court,  make  an  assessment  upon  the  premium  notes  in  his 
hands,  to  pay  the  indebtedness  of  the  company  and  the  ex-* 
penses  of  executing  the  trust,  and  that  the  defendant  was 
then  assessed  $44.67,  which  was  duly  published  and  de- 
manded of  the  defendant,  pursuant  to  the  charter  and  by-* 
laws  of  said  company.  It  also  appeared  that  $25.87,  the 
balance  of  the  unpaid  assessment  of  December  31,  1855, 
was  included  in  the  assessment  of  $44.67,  made  by  the  re- 
ceiver in  June,  1857.  It  also  appeared  that  the  defendant 
was  assessed  in  the  said  receiver's,  assessment  for  his  share  of 
the  unpaid  indebtedness  of  the  company  up  to  the  time  of 
the  surrender  of  his  policy,  and  also  to  pay  the  expenses  of 
the  execution  of  the  trust  by  the  receiver 

The  justice  at  the  trial  held  that  the  plaintiff  was  enti- 
tled to  recover  of  the  defendant  only  the  balance  unpaid  of 
the  assessment  of  December  31,  1855,  with  interest  from 
February  9,  1856,  which  balance  and  interest  amounted  to 
$3483 ;  and  that  the  plaintiff  was  eiltitled  to  judgment  for 
that  sum.  Also  that  the  defendant  was  entitled  to  judg- 
ment for  his  costs,  to  be  collected  of  the  estate  or  fund 
represented  by  the  plaintiff  as  receiver.  Judgment  was  en- 
tered accordingly;  excepting  that  it  did  not  provide  that 
such  costs  should  be  collected  of  the  estate  or  fund  repre- 
sented by  the  plaintiff  as  receiver,  but  was  simply  a  judg- 
ment ''that  the  said  defendant  do  recover  of  the  said  plaintiff 
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the  sum  of  ininety-six  dollars  and  thirty-one  cents  for  his 
costs  and  disbursements  in  this  action." 

We  think,  upon  the  facts  before  the  judge  at  the  circuit, 
the  proper  judgment  was  ordered. 

1.  The  assessment  by  the  receirer  upon  the  defendant's 
premium  note  was  irr^ular,  in  including  in  that  assessment 
the  previous  one  "of  December  31,  1855.  He  should  have 
made  it  without  reference  to  the  former  unpaid  assessment, 
which  stood  in  force  against  the  defendant,  and  as  to  which 
the  assessing  power  of  the  company  was  expended.  Al- 
though in  this  instance  no  injury  may  have  resulted  to  the 
defendant,  it  is  an  improper  mode  of  making  the  assessment, 
and  cannot  be  allowed.  The  receiver  has  no  right  thus  to 
consolidate  the  alleged  claims  i^ainst  a  member  of  the  com- 
pany, who  may  have  Icj^l  objections  i^ainst  one  assessment 
which  does  not  apply  to  another,  and  ought  not  to  have  his  de- 
fense complicated  and  embarrassed  by  rolling  up  all  the  assess- 
ments into  one.  The  assessment,  if  regular,  is  final  against 
the  defendant.  It  is  in  the  nature  of  a  judgment,  although 
the  proceedings  in  making  it  are  entirely  ex  parte. 

2.  The  surrender  of  the  policy  by  the  defendant,  and  its 
cancellation  by  the  company,  dissolved  the  defendant's  rela- 
tion as  a  member  of  the  company,  and  neither  they  nor  their 
receiver  had  any  further  claims  upon  him,  except  for  the  un- 
paid balance  of  the  assessment  of  December  31, 1855.  The 
note  was  part  and  parcel  of  the  contract  of  insurance,  and, 
with  the  policy,  constituted  the  whole  of  the  transaction. 
One  part  could  not  be  canceled  and  the  other  remain  in  full 
force,  without  the  consent  of  both  parties.  At  the  time  the 
policy  was  canceled,  the  assessment  made  by  the  directors, 
deducting  the  small  payment  made  by  the  defendant,  was  all 
that  the  company  could  in  any  event  claim  of  him.  The 
payment  of  $2.86  was  made  by  the  defendant  in  good  faith, 
supposing  it  was  all  the  company  required ;  and  the  act  of 
the  company  in  cancelling  the  policy,  upon  the  receipt  of 
that  sum,  shows  that  they  intended  to  rely  upon  their  claim 
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for  the  balance  of  the  assessment,  and  for  which  the  defend- 
ant was  clearly  liable  under  the  circumstances  of  the  case. 

3.  If  the  form  of  the  judgment,  as  finally  entered,  inyolres 
the  receiver  in  personal  liability  for  the  defendant's  costs,  it 
is  irr^ular.  I  incline  to  think  it  may  have  that  interpreta- 
tion, but  this  is  not  the  place  or  occasion  to  correct  the  ir- 
r^ularity.  The  plaintiff's  remedy  for  the  evil  is  on  motion 
at  special  term,  and  not  by  appeal  from  the  judgment.  All 
this  court  can  do  on  appeal  is  to  review  the  decisions  made 
l^  a  single  judge,  or  by  an  inferior  court.  This  irregularity, 
if  it  be  one,  was  committed  by  the  defendant's  attorney,  and 
not  by  any  court  or  judge.  The  decision  of  the  judge  at  the 
circuit  on  the  question  of  costs,  was  correct,  and  the  error 
complained  of  was  the  departure  from  that  decision  in  the 
form  of  the  judgment  entered  by  the  attorney,  or  at  his  in- 
stance. 

The  judgment  should  be  aflbrmed. 

Ordered  accordingly. 

[MoKBOB  Gbbbbal  Tbbm,  September  1, 1862.    Jchmon,  E,  Darwin  Smith 
and  JM$§,  JnsticeB.] 


\ 

Damon  vs.  Leonabd  Hall  and  wife. 

Where  land  was  purchaaed  for  a  married  woman,  as  a  homestead,  with  her 
separate  means,  and  she  went  into  possession  and  made  valoable  improre^ 
ments  thereon  with  her  own  separate  funds ;  BM  that  the  arrangement  be- 
tween the  wife  and  her  hosband  in  respect  to  such  purchase,  being  without 
any  fraudulent  intent,  was  lawful,  and  should  be  sustained. 

And  that  notwithstanding  the  conveyance  of  the  property  so  purchased  was, 
by  mistake,  made  to  the  husband,  instead  of  the  wife,  her  equity  was  supe- 
rior to  that  of  a  creditor  of  the  husband  whose  debt  matured,  and  whose 
Judgment  was  recovered,  long  after  the  title  to  the  property  had  passed  from 
the  husband  and  wife,  by  conveyances  to  bona  fide  purchasers. 

THIS  was  an  appeal  from  a  judgment  entered  upon  the  re- 
port of  a  referee.    The  action  was  brought  by  the  plain- 
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tiff,  a  judgment  creditor  of  the  defendant  Leonard  Hall,  whose' 
execution  had  been  retnmed  unsatisfied,  to  reach  certain  prop- 
erty allied  to  have  been  conveyed  to  the  wife  of  the  judg- 
ment debtor,  for  the  purpose  of  defrauding  his  creditors. 
The  answer  denied  all  fraud  or  fraudulent  intent  on  the  part 
of  the  defendants,  and  alleged  that  the  property  was  purchased 
for  the  wife,  and  paid  for  out  of  her  separate  estate.  The 
action  was  referred  to  a  referee,  who  found  the  following  facts : 
That  on  the  7th  of  January,  the  plaintiff  recovered  a  judg- 
ment against  the  defendant  Leonard  Hall,  as  indorser  of  two 
promissory  notes  for  ^100  each;  and  that  an  execution, 
issued  on  such  judgment,  was  returned  unsatisfied.  That 
some  time  in  the  year  1852,  Mary  E.  Hall,  the  wife  of  the  de- 
fendant L.  Hall,  who  had  separate  property,  both  real  and 
personal,  derived  from  the  estate  of  her  father,  who  died  in 
Canada,  requested  her  husband  to  purchase  for  her  a  house 
and  lot  for  a  homestead.  That  in  pursuance  of  such  request, 
the  said  Leonard  Hall  bargained  with  one  Thomas  Quigley 
for  a  house  and  lot  on  Prospect  street,  Rochester,  for  the  con- 
sideration of  about  $1400,  a  part  of  which,  being  the  sum  of 
four  or  five  hundred  dollars,  was,  by  the  arrangement,  to  be 
paid  by  a  sale  to  Quigley  of  a  pair  of  horses  and  a  hack,  then 
owned  by  Leonard  Hall,  and  the  balance  to  be  secured  by  a 
bond  and  mortgage  upon  the  premises,  payable  in  four  equal 
annual  installments,  with  interest.  That  Quigley  was  inform- 
ed, at  the  time,  that  the  purchase  was  for  the  benefit  of  the 
said  Mary  E.  Hall,  and  that  the  deed  was  to  be  made  to  her. 
That  subsequently,  when  the  conveyance  was  prepared  by 
the  vendor,  the  grant  was  made  to  the  husband  instead  of 
the  wife,  according  to  the  directions  given  as  above  men- 
tioned. That  on  Quigley's  attention  being  called  to  this 
error,  he  informed  Leonard  Hall  that  it  would  make  no  dif- 
ference ;  that  his  wife  would  be  entitled  to  the  use  of  the 
property,  just  the  same ;  that  to  change  the  name  would  ren- 
der it  necessary  to  incur  the  expense  of  a  new  deed,  &c, ; 
that  under  these  circumstances  the  deed  was  received  by  the 
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said  Lenonard  Hall,  his  wife  not  being  present ;  and  when 
the  said  Mary  E.-  Hall  was  subsequently  informed  by  her 
husband  as  to  the  manner  in'  which  the  conveyance  had  been 
made,  and  that  it  would  be  just  as  well  as  it  was,  she,  rely- 
ing on  this  representation,  made  no  objection,  but  acquiesced 
in  the  same.  That  the  hack  and  horses,  constituting  the  first 
payment,  were  given,  to  the  said  Mary  E.  Hall  and  transfer- 
red to  the  vendor,  for  her  benefit,  and  not  otherwise.  That 
at  the  time  of  said  purchase  and  gift,  the  said  Leonard  Hall 
was  entirely  solvent,  owing  no  debts  that  he  was  not  fully 
able  to  pay,  and  all  which  were  paid  from  property  other 
than  that  so  given  to  his  wife.  It  was  further  proved  that 
the  said  Mary  E.  Hall,  after  taking  possession  of  said  prop- 
erty under  the  arrangement,  complete  the  house,  which 
was  unfinished,  and  made  other  improvements  on  the  lot  out 
of  her  own  money,  at  a  cost  of  about  $400 ;  and  that  in  the 
same  way,  and  from  her  own  property,  she  paid  the  balance 
of  the  purchase  money.  That  on  the  9th  day  of  July,  1856, 
the  said  house  and  lot  were  sold  or  exchanged,  with  the  assent 
of  the  said  Mary  E.  Hall,  to  John  Haynes  and  John  Lutes, 
she  receiving  in  exchange  fifteen  acres  of  land  in  the  town  of 
Union,  Monroe  county.  That  to  consummate  such  exchange 
a  deed  was  given  to  her  by  Haynes  and  Lutes,  in  pursuance 
of  the  original  understanding  by  which  the  property  on  Pros- 
pect street  was  purchased,  conveyed  and  paid  for,  as  above 
mentioned.  That  the  said  Mary  E.  Hall  assumed  the  pay- 
ment of  a  mortgage  then  a  lien  on  the  land  in  Union,  given 
to  one  Smith,  upon  which  there  was  then  due  about  $500, 
being  the  agreed  difference  in  the  lands  thus  exchanged. 
That  upon  this  moii;gage  she  subsequently  paid  all  over  the 
sum  of  $350,  which  remained  due  on  the  31st  of  May,  1859. 
That  this  payment  was  made  from  her  own  funds,  without 
any  thing  being  advanced  by  her  husband.  That  on  the  said 
31st  of  May,  1859,  Hall  and  wife  conveyed  the  premises  in 
Union  to  E.  M.  Moore,  by  warranty  deed,  duly  recorded. 
That  as  a  consideration  for  said  conveyance,  Moore  and  wife 
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conveyed  to  Mary  E.  Hall  certain  lots  of  land  in  the  city  of 
Bochester  by  two  seyeral  deeds,  dated  May  26,  and  June  2, 
1859,  respective!/.  That  there  was  no  consideration  paid  to 
said  Moore,  for  his  conveyances,  other  than  the  said  land  in 
Union,  and  the  assumption  on  his  part  of  the  payment  of 
$360,  being  the  balance  due  upon  the  Smith  mortgage.  The 
referee  further  found  as  a  fact,  from  the  evidence^  that  the 
conveyances  of  July  9, 1866,  were  made  and  received  in  good 
faith,  without  any  intent  to  hinder,  delay  or  defraud  the 
plaintiff  or  any  other  creditor  of  Leonard  Hall.  2d.  That 
Leonard  Hall  was  not  insolvent  on  the  9th  of  July,  1856^ 
but  became  iosolvent  subsequently,  and  continued  so  until 
and  at  the  rendition  of  the  judgment  of  the  plaintiff.  3d.  That 
the  conveyances  made  to  and  received  from  Moore  were  made 
and  received  in  good  faith. 

The  referee  found,  as  conclusions  of  law :  1.  That  the  con- 
veyance from  Haynes  and  Lutes^  of  July  9,  1856,  to  Mrs. 
Hall,  being  the  consummation  ofj  an  arrangement  between 
herself  and  husband,  in  virtue  of  which  she  advanced  her  own 
money  to  complete  the  dwelling  and  to  pay  for  the  lot  on 
Prospect  street,  was  valid,  and  vested  the  whole  title,  legal 
and  equitable,  in  the  lands  in  Union,  in  the  former.  2.  That 
the  relief  claimed  by  the  complaint  should  be  denied  with 
costs.  Judgment  was  entered  accordingly,  and  the  plaintiff 
appealed. 

W.  F,  Gogawdlf  for  the  appellant. 

John  McOonviUy  for  the  respondent. 

By  the  Court,  Welles,  J.  The  report  of  the  referee  shows 
that  the  house  in  Prospect  street  was  purchased  for  the  de- 
fendant Mary  E.  Hall,  and  with  her  separate  means,  in  1852, 
but  by  mistake  the  conveyance  was  made  to  her  husband,  the 
defendant  Leonard  Hall.  The  $500  or  $525  alleged  to  have 
been  paid  by  the  defendant  Leonard  Hall  was  paid  in  per- 


140  CASES  m  THE  SUPREME  COURT. 

Damon  v.  Hall. 

Bonal  property,  a  hack  and  a  span  of  horses,  which  he  gave 
to  his  wife  at  a  time  when  he  was  perfectly  solvent  and  had 
a  right  to  make  the  gift.  Notwithstanding  the  conveyance 
was  made  to  the  husband  by  Quigley,  the  grantor,  Mrs.  Hall 
went  into  possession  and  made  valuable  improvements  with 
her  own  separate  means.  That  on  the  9th  day  of  July,  1856, 
before  either  of  the  notes  had  matured,  and  while  her  hus- 
band continued  solvent  and  unembarrassed,  Mrs.  Hall  sold 
the  Prospect  street  property  to  Haynes  and  Lutes,  and  re- 
ceived in  exchange  fifteen  acres  of  land  in  the  town  of  Union. 
That  to  consummate  such  exchange,  the  deeds  were  given  as 
mentioned  in  the  complaint ;  that  is  to  say :  The  defendants, 
Hall  and  wife,  conveyed  the  Prospect  street  house  to  Haynes 
and  Lutes,  who  at  the  same  time  conveyed  the  land  in  the 
town  of  Union  to  the  defendant  Mary  E.  HalL  Afterwards, 
and  on  the  31st  of  May,  1859,  another  exchange  was  made 
by  Mrs.  Hall  of  the  property  in  Union,  with  Edward  M. 
Moore,  for  several  city  lots  in  the  city  of  Bochester.  The 
deed  for  these  lots  was  made  by  Moore  to  Mrs.  Hall,  and  the 
latter  joined  with  her  husband  in  a  conveyance  of  the  Union 
property  to  Moore.  The  property  in  Prospect  street  was 
ptux)hased  for  Mrs.  Hall  as  a  homestead,  as  early  as  1852. 

It  is  distinctly  found  by  the  referee  that  the  conveyances 
of  July  9th,  1856,  being  the  one  from  Hall  and  wife  to 
Haynes  and  Lutes  for  the  Prospect  street  house  and  lot,  and 
the  one  from  the  latter  to  Mrs.  Hall  of  the  property  in  the 
town  of  Union,  were  made  and  received  in  good  faith,  with- 
out any  intent  to  hinder  or  delay  or  defraud  the  plaintiff,  or 
any  other  creditor  of  the  defendant  Hall. 

The  fraud  charged  in  the  complaint  being  thus  disproved, 
there  remains  no  foundation  upon  which  the  action  can  rest. 
The  legal  title  to  the  Prospect  street  property  had  passed 
from  the  defendant  Leonard  Hall  to  Haynes  and  Lutes  long 
before  judgment  was  obtained  on  the  notes,  and,  as  remarked, 
before  the  maturity  of  either  of  them,  and  there  was  never 
any  legal  lien  by  virtue  of  the  judgment  upon  any  or  either 
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of  the  parcels  of  land  mentioned ;  and  the  transactions  being 
free  from  any  taint  of  fraud,  the  equity  of  Mrs.  Hall  is  supe- 
rior to  that  of  the  plaintiff.  The  arrangement  between  her 
and  her  husband  in  relation  to  the  purchase  of  the  Prospect 
street  house  and  lot  with  her  separate  means  and  without 
any  fraudulent  intent,  was  lawful,  and  should  be  sustained. 
1  think  the  judgment  should  be  affirmed  with  costs. 

[MoNBOB  Gbbbbal  TbbMi  Beptember  1,  1862.     Joh/mon^   OampbtU  and 
WdUi,  JosUcea.] 


BoLTON,  administrator,  &c.  appeUarU,  vs.  Smead  and  others, 
reapondeats, 

Co  the  settlement  of  the  acconnts  of  an  administrator,  before  the  surrogate,  in 
1861,  the  administrator  ofibred  himself  as  a  witness  to  show  what  took 
place  between  himself  and  his  intestate  in  reference  to  the  making  of  a 
note,  and  to  show  that  he  signed  the  note  at  the  request  and  for  the  benefit 
of  the  intestate,  as  his  surety.  BM  that  under  the  law  as  it  then  existed, 
previous  to  the  amendment  of  section  899  of  the  code,  in  1862,  he  was  a 
competent  witness. 

THIS  was  an  appeal  from  a  decree  of  the  surrogate  of  the 
county  of  Livingstou,  made  on  the  final  settlement  of  the 
accouirts  of  the  appellant  as  administrator  of  &c.  of  Allen 
Smead,  deceased.  On  the  accounting  the  administrator  pre- 
sented, as  a  claim,  an  account  of  $1186.52,  for  money  paid 
by  him  on  a  judgment  recovered  against  himself  and  Lyman 
H.  Smead,  which  was  obtained  on  a  note  executed  by  the 
deceased,  in  his  lifetime,  and  by  the  appellant  and  Lyman 
H.  Smead.  The  appellant  claimed  that  he  executed  the  note 
for  the  benefit  and  at  the  request  of  the  deceased,  and  that 
the  execution  of  the  note  by  Lyman  H.  Smead  was  an  act 
long  subsequent,  procured  by  the  deceased  and  the  payee, 
without  the  knowledge  or  consent  of  the  appellant.  The 
heirs  contest^  the  claim,  and  alleged  that  the  note  was  exe- 
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outed  by  the  deceased  and  the  appellant  as  surety  for  Lyman 
H.  Bmead.  The  administrator  offered  himself  as  a  witness 
to  show  what  took  place  between  himself  and  the  deceased  in 
reference  to  making  the  note,  and  to  show  that  he  signed  th^ 
same  at  the  request  of  and  for  the  benefit  of  the  intestate. 
The  testimony  was  objected  to  by  the  heirs^  and  excluded. 
One  half  of  the  claim  was  rejected  by  the  surrogate,  and 
disallowed. 

F.  G.  Wicker^  for  the  appellant. 

McNid  Seymour  J  for  the  respondents. 

By  the  Court,  Welles,  J.  The  objection  that  the  surro- 
gate should  have  allowed  the  appellant  to  testify  in  his  own 
behalf  as  to  what  took  place  between  him  and  the  intestate, 
in  reference  to  making  the  note  in  question,  &c.,  must  be  de- 
termined upon  the  law  as  it  existed  at  the  time  of  the  hear- 
ing before  the  surrogate,  which  was  in  June,  1861.  At  that 
time  the  exception  in  section  399  of  the  code,  bearing  upon 
the  question,  was  as  follows :  ^^  except  that  a  party  shall  not 
be  examined  against  parties  who  are  representatives  of  a 
deceased  person,  in  respect  to  any  transactions  had  person- 
ally between  the  deceased  and  the  witness."  The  evidence 
offered  and  excluded  was  not  offered  and  would  n6t  have 
operated  against  a  party  who  was  the  representative  of  a  de- 
ceased person.  The  only  party  in  the  case  who  sustained 
that  relation  was  the  appellant  himself,  and  therefore  the 
exception  in  the  section  did  not  apply  to  him,  unless  the 
singular  ground  can  be  maintained  that  the  testimony  was 
offered  by  the  appellant  against  himself  in  his  representative . 
character,  which  it  seems  to  me  was  not  within  the  contemr 
plation  of  the  legblature.  This  view  derives  strength  from 
the  fact  that  the  legislature  of  1862  amended  the  399ih  sec- 
tion of  the  code  so  as  to  adapt  it  to  precisely  such  a  case  as 
the  present. 
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If  my  brethren  concur  with  me  in  the  foregoing,  it  will  be 
nseless  to  consider  the  other  points  raised ;  as,  in  case  of  a 
new  trial;  the  evidence  ofTered  would  be  inadmissible,  under 
the  last  amendment,  and  the  appellant  would  have  to  rely  on 
other  evidence  to  establish  his  claim. 

The  decree  of  the  surrogate  should  be  reversed,  and  the 
proceedings  remitted  to  the  surrogate  for  a  new  rehearing. 

[MovBOB  Gbnbbal  Tbbx,  8epteml>er  1, 1862.  Johmtynf  J.  C.  SmUk  and 
WdUB,  Josiicea.] 


Gkorgb  W.  McDowell  vs.  Charles  W.  Daniels. 

The  Same  vs.  The  Same. 

Ebenezbb  Daniels  vs.  Charles  W.  Daniels. 

George  W.  McDowell  vs.  The  Same. 

Requisites  and  snfiSciency  of  the  statement  of  indebtedness  npon  which  to 
enter  a  Judgment  by  confession. 

It  was  not  the  object  of  the  statute  requiring  such  statement,  to  compel  the 
debtor  to  state  enough  of  the  transaction  out  of  which  the  indebtedness 
arose  to  enable  other  creditors  to  form  an  opinion, /rom  the  fact*  ttaUd,  as 
to  the  integrity  of  the  debtor,  in  confessing  the  Judgment ;  but  to  require 
him  to  state  enough  of  the  facts  to  enable  creditors  to  inquire  into  the 
tnmsaction,  and  to  form  an  opinion  of  the  honesty  of  the  Judgment,  lh>m 
the  fiMts  ikey  thaU  ascertatn. 

A  statement  alleging  that  the  judgment  is  for  "  cash  loaned  to  defendant  for 
his  use  in  the  year  1854,  and  there  is  unpaid  on  said  loan  one  thousand  and 
seventy  dollars,"  is  insufficient. 

A  statement  alleging  that  the  Judgment  is  for  cash  loaned  the  defendant,  and 
paid  for  his  use  and  at  his  request,  and  interest  thereon ;  stating  various 
sums  or  items  with  sufficient  particularity  as  to  time,  making  up  the  sum 
for  which  Judgment  is  confessed ;  but  not  stating  which  items  or  sums  were 
loaned  to  the  defendant,  and  which  were  paid  for  his  use ;  and  not  dis- 
tinguishing at  aU  between  the  sums  loaned  to  the  defendant  and  the  sums  paid 
for  his  use ;  nor  stating  to  whom  any  item  or  sum  was  paid  for  the  use  of 
the  defendant,  is  insufficient. 

Judgments  by  confession,  entered  on  insufficient  statements,  being  by  the 
statute  pronounced  Toid,  as  to  other  Judgment  creditors,  cannot  be  sup- 
ported by  affidavits,  on  a  motion  to  set  them  aside  for  irregularity. 
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APPEALS  from  orders  made  at  a  special  term  setting  aside 
the  judgments  entered  by  confession  in  the  first  two  of 
the  above  cases,  and  denying  a  motion  to  set  aside  the  judg- 
ments in  the  last  two  cases. 

By  the  Court,  Suthebland,  J.  The  statute  (Oodcy  §  383) 
requires  that  the  statement  to  sustain  a  judgment  by  con- 
fession, for  money  due  or  to  become  due,  should  set  forth 
concisely  ^'  the  facts  out  of  which  it  arose,  and  must  show 
that  the  sum  confessed  is  justly  due  or  to  become  due."  If 
the  judgment  be  for  the  purpose  of  securing  the  plaintiff 
against  a  contingent  liability,  ^^  it  must  state  concisely  the 
facts  constituting  the  liability,  and  must  show  that  the  sum 
confessed  does  not  exceed  the  same.'' 

The  judgment  in  favor  of  George  W.  McDowell  for  $9000 
and  costs,  purports  to  be  for  money  to  become  due ;  and  the 
statement  on  which  it  was  entered  states  the  facts  upon 
which  the  confession  of  judgment  is  founded,  as  follows :  '^A 
bond  of  Charles  W.  Daniels,  dated  December  Ist,  1858,  for 
nine  thousand  dollars,  given  for  the  balance  of  purchase 
money  for  certain  real,  mill  property,  in  Steuben  county, 
town  of  Canisteo,  conveyed  by  George  W.  McDowell  to 
Charles  W.  Daniels."  We  have  here  a  concise  statement  of 
the  facts  out  of  which  the  debt  of  $9000  to  become  due  arose, 
and  the  date  and  consideration  of  the  bond.  The  statement 
is,  that  it  was  given  by  Daniels  to  McDowell  for  the  balance 
of  the  purchase  money  of  certain  real  estate,  mill  property, 
in  the  town  of  Canisteo,  Steuben  county,  conveyed  by  Mc- 
Dowell to  Daniels.  It  is  true,  it  is  a  concise  statement  of 
the  facts  out  of  which  the  consideration  of  the  bond  arose. 
Whether  the  mill  property  was  a  saw-mill  or  a  grist-mill,  oi 
propelled  by  wind,  water  or  steam ;  or  whether,  if  a  grist- 
mill, it  had  one  or  more  run  of  stones,  or  how  much  land 
constituted,  or  was  connected  with,  the  mill  property  *  or 
what  the  whole  price  or  purchase  money  was,  is  not  stilted ; 
but  we  have  the  fact  and  time  of  the  conveyance  for  money 
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plainly  imported,  and  the  balance  due  for  the  purchase  money 
expressly  stated.  The  debt^  or  consideration  of  the  bond, 
was  the  balance  of  purchase  money,  and  arose  out  of  the  sale 
and  conveyance  of  the  real  estate ;  but  I  am  not  prepared  to 
say  that  a  concise  statement  of  the  facts  of  the  sale  and  con- 
veyance involves  a  statement  of  the  precise  amount  of  pur- 
chase money  paid  and  agreed  to  be  paid.  If  ^9000  was 
justly  owing  and  to  become  due  from  Daniels  to  McDowell 
for  the  balance  of  purchase  money,  why  should  other  credit- 
ors of  Daniels  be  informed  as  to  the  number  of  acres  sold, 
the  whole  price  or  purchase  money  paid  and  agreed  to  be 
paid;  or  how  could  such  other  creditors  be  benefited  by  a 
particular  description  of  the  mill  property  conveyed  ?  Other 
creditors  of  Daniels  are  not  obliged  to  take  his  statement 
under  oath,  that  the  debt  is  justly  due,  or  to  become  due. 
They  have  a  right  to  inquire  into  the  honesty  of  the  debt 
and  of  the  transaction.  To  enable  them  to  do  so — to  get  on 
the  track  of  the  fraud  if  there  id  any — the  statute  requires 
the  concise  statement  of  facts.  This  statement  gives  enough 
of  the  transaction,  I  think,  to  enable  other  creditors  of  Dan- 
iels to  inquire  into  its  truthfulness,  and  the  honesty  of  the 
alleged  debt 

I  do  not  think  it  can  properly  be  said  that  the  object  of 
the  statute  was  to  compel  the  debtor  to  state  sufficient  of  the 
transaction  out  of  which  the  indebtedness  arose,  to  enable 
other  creditors  to  form  an  opinion  from  the  facts  stated,  as 
to  the  integrity  of  the  debtor  in  confessing  the  judgment.  If 
the  debt  is  questioned,  it  is  not  to  be  presumed  that  the  cred- 
itor questioning  will  take  the  debtor's  statement,  however 
full  What  the  creditor  wants,  and  what  I  think  the  stat- 
ute intended  he  should  have,  is  sufficient  of  the  facts  to  en- 
able him  to  inquire  into  the  transaction,  and  to  form  his 
opinion  of  the  honesty  of  the  judgment  from  the  fstcts  he 
shaU  ascertain. 

It  is  true,  the  statement  does  not  say  when  the  money  is 
to  become  due;  but  if  it  is  a  just  debt^  and  to  become  dnCi 
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does  it  make  any  difference  to  other  creditors  when  it  is  to 
become  dne  ?  The  statute  allows  a  just  debt^  to  become  due, 
to  be  secured  by  confession  of  judgment.  I  think  thetstate- 
ment  is  sufficient  to  sustain  the  judgment. 

It  would  not  be  very  profitable  to  examine,  or  even  refer 
to,  the  various  and  numerous  decisions  on  the  question  of 
the  sufficiency  of  particular  statements.  In  Thompson  v. 
Van  Veckten,  (5  Abbott,  458,)  the  statement  was,  that  the 
indebtedness  arose  on  a  sale  and  conveyance  by  the  plaintiff 
to  the  defendant.  It  did  not  distinctly  state  that  the  indebt- 
edness was  for  the  purchase  money,  or  part  of  the  purchase 
money. 

I  think,  also,  that  the  statement  on  which  the  judgment  in 
favor  of  McDowell  for  01710.93  and  costs  was  entered,  is  suf- 
ficient. It  plainly  imports  that  the  drafts  therein  mentioned 
were  indorsed  by  McDowell  for  the  benefit  of  Daniels,  the 
drawer.  It  says  that  the  judgment  is  confessed  for  a  debt  justly 
owing  and  to  become  due  to  McDowell ;  that  all  the  drafts  were 
drawn  on  Samuel  Hallett  &  Co.,  without  funds  in  the  hands 
of  the  drawees ;  that  McDowell  is  liable  to  pay  them  all 
when  due,  including  the  one  alleged  to  have  become  due  and 
to  have  been  protested.  The  date  and  amount  of  each  of  the 
drafts,  and  the  time  they  had  to  run,  is  given.  The  day 
when  each  is  due  is  also  mentioned,  except  the  first,  which  is 
stated  to  be  ''  dated  October  27, 1859,  at  84  days,  payable  at 
Metropolitan  Bank.''  I  do  not  see  very  well  how  this  state- 
ment could  have  been  more  complete,  and  I  think  it  abund- 
antly sufficient.  It  is  true  the  drafts  may  in  fact  have  been 
drawn  for  the  benefit  of  McDowell,  the  indorser,  but  such 
fact  would  be  plainly  inconsistent  with  the  plain  import  of 
the  statement.  At  all  events,  facts  are  stated  with  sufficient 
certainty  as  to  time,  amounts,  &c.,  to  enable  other  creditors 
to  inquire  into  the  transactions,  and  the  honesty  of  the  judg- 
ment I  think  Dow  v.  Platner  (16  N.  T.  Sep.  562)  may 
be  cited  to  show  that  this  statement  is  sufficient.  It  was  not 
necesstury  for  the  statement  to  negative  a  fact  inconsistent 
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with  its  plain  import.  (Lanning  ▼.  Carpenter,  20  N.  Y,  Rep. 
448,  opinion  of  Com^tock,  J*.,  p.  559.) 

I  am  inclined  to  think  that  the  statements  on  which  the 
other  two  judgments  were  entered,  one  in  favor  of  Ebenezer 
Daniels  for  $1070  and  costs,  and  the  other  in  favor  of  George 
W.  McDowell  for  $1224.04  and  costs,  are  insufficient.  The 
statement  in  the  case  of  Ebenezer  Daniels  is,  that  the  judg- 
ment 18  for  ^*  cash  loaned  to  defendant  for  his  use  in  the  year 
1854,  and  there  is  unpaid  on  said  loan  one  thousand  and  sev- 
enty dollars."  It  may  well  be  doubted,  whether  this  is  even 
a  concise  statement  of  the  facts  out  of  which  tha  alleged 
indebtedness  arose.  The  debt  for  which  the  judgment  is  con- 
fessed arose  out  of  the  transaction  in  1854  The  balance 
alleged  to  be  due,  for  which  the  judgment  is  confessed,  is  the 
result  of  the  transaction  in  1854.  The  transaction  in  1854  is 
aDeged  to  have  been  a  loan  to  the  defendant  I  think  the  state- 
ment fairly  imports  a  loan  by  the  plaintiff  to  the  defendant ; 
but  it  does  not  state  or  import  how  much,  or  what  sum  was  so 
loaned  in  1854.  Where  the  whole  transaction  is  simply  a 
loan  of  money  by  the  plaintiff  to  the  defendant,  certainly  even 
a  concise  statement  of  it  calls  for  the  amount  or  sum  loaned. 
How  much  of  the  $1070  was  loaned,  and  how  much,  if  any, 
is  for  interest,  the  statement  does  not  say. 

The  statement  on  which  the  judgment  in  favor  of  Mc- 
Dowell for  $122404  and  costs  was  entered  is,  that  it  is  for 
cash  loaned  the  defendant,  paid  for  his  use  and  at  his  request, 
and  interest  thereon,  stating  various  sums  or  items  with 
sufficient  particularity  as  to  time,  making  up  the  sum  of 
$122404 ;  but  it  does  not  state  which  items  or  sums  were 
loaned  to  the  defendant,  and  which  paid  for  his  use.  It  does 
not  distinguish  at  all  between  the  sums  or  items  loaned  to 
the  defendant,  and  the  sums  or  items  paid  for  his  use.  Nor 
does  it  state  to  whom  any  item  or  sum  was  paid  for  the  use 
of  the  defendant.  This  cannot  be  called  even  a  concise  state- 
ment of  the  facts  out  of  which  the  alleged  indebtedness  of 
^122404  arose.    Other  creditors  have  a  right  to  ha7e  the 
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names  of  the  party  or  parties  to  whom  the  money  was  paid 
for  the  use  of  the  defendant.  They  ought  not  to  be  com- 
pelled to  resort  solely  to  the  parties  to  the  judgment  for 
information  as  to  its  integrity,  if  the  nature  of  the  transac- 
tion is  such  that  other  parties  may  give  information. 

I  have  not  referred  to  the  affidavits  presented  to  support 
the  judgment,  for  it  is  very  plain  that  they  having  nothing 
to  do  with  the  question  of  the  validity  of  these  judgments,  or 
with  these  motions.  The  question  is  one  of  regularity — of 
statutory  regularity.  The  court  of  appeals  have  held  that 
the  statute  intended  to  pronounce  judgments  by  confession 
entered  on  insufficient  statements,  fraudulent  and  void  as  to 
other  judgment  creditors.  {Dunham  v.  Waterman,  17  N.  T. 
Rep.  9.)  How  can  a  thing  pronounced  void  by  statute,  be 
amended  by  affidavit  ? 

The  orders  of  the  special  term,  setting  aside  the  two  first 

Itbove  mentioned  judgments,  and  denying  the  motion  to  set 

aside  the  two  last  mentioned  judgments,  should  be  reversed, 

severally,  with  costs.    ^ 

[Nbw  Tobk  Qbnbbal  Tbbm,  September  16, 1861.  CUrJcBj  SuiKerlcmd  and 
Bamardj  JoBtloes.] 


The  Trustees  of  the  Theological  SEmNART  of  Au- 
burn, and  others,  appellantSj  vs.  Minerva  Calhoun, 
respondent. 

One  of  the  inbecribing  witnesses  to  a  will  testified  that  she  saw  the  testator 
sign  his  name,  at  the  end  of  the  paper;  that  he  then  said  "  we  want  yon  to 
sign  this ;"  that  she  did  sign  her  name  to  a  paper,  in  his  presence ;  bnt  did 
not  hear  him  say  that  it  was  his  last  will  and  testament ;  that  she  heard  the 
other  sabscribing  witness  say,  in  the  testator's  presence,  at  the  time  the 
latter  signed  the  instmment,  that  it  was  the  testator's  last  will  and  testa- 
ment; bnt  that  there  was  no  word  or  sign  of  assent  by  the  testator;  and 
that  he  was  deaf,  and  in  her  opinion  did  not  hear  all  that  was  said.  Held 
that  this  was  not  snfScient  evidence  of  a  due  piMicaiionf  to  anthorixe  the 
Borrogate  to  admit  the  will  to  probate.    Baooh,  J.  dissented. 
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Kotwithstanding  the  failare  of  one  witaess  to  remember  that  all  the  atatnte 
formalities  were  complied  with,  if  they  are  proved  by  the  other  to  have 
been  observed,  the  will  will  be  admitted  to  probate. 

Bat  before  this  principle  can  apply,  the  surrogate  must  be  satisfied  that  the 
witness  testifying  to  a  compliance  with  the  requisite  forms  is  tmthftil'** 
that  he  is  telling  the  transaction  precisely  as  it  occorred.  If  one  witness 
undertakes  to  swear  to  matters  which  the  other  swears  never  occorred,  ^ 
is  for  the  surrogate  to  say  which  he  will  believe. 

rpHIS  is  an  appeal  from  a  decision  of  the  sorrogate  of  the 
X  county  of  Cayuga^  rejecting  the  paper  propounded  as 
the  last  will  and  testament  of  Peter  Douglass,  deceased,  and 
deciding  that  the  same  was  void,  on  the  sole  ground  that  it 
was  not  duly  published  by  the  testator.  The  deceased  was 
a  very  aged  man,  about  85,  and  quite  hard  of  hearing,  and 
quite  feeble ;  but  had  at  all  times  superintended  all  his  busif- 
ness.  He  had  a  lai^e  farm  of  over  400  acres,  and  a  good 
deal  of  personal  property.  The  respondent  was  his  only 
child,  and  she  was  a  widow  with  five  children,  and  lived  mih 
the  deceased.  The  will  gives  her  and  her  children  all  his 
real  estate ;  and  gives,  besides,  to  each  of  them  legacies,  and 
life  annuities  to  be  paid  from  the  income  of  his  personal 
property.  The  residue  of  the  personal  estate,'  after  the  pay- 
ment of  legacies,  and  setting  apart  a  fund  sufficient  to  meet 
the  life  annuities,  is  given  to  the  appellants,  the  Trustees 
of  the  Theological  Seminary  of  Auburn,  and  the  Trustees 
of  the  Presbyterian  House  of  the  city  of  Philadelphia,  for 
charitable  purposes,  specified  by  the  testator  in  instructions 
given  by  him  to  the  appellants,  but  not  specified  in  the  wilL 
It  also  gives  to  the  appellants  the  fund  given  to  provide  for  the 
annuities,  whenever  the  same  shall  become  released  from  time 
to  time  by  the  death  of  the  annuitants.  There  were  but  two 
persons  present  at  the  execution,  Frederick  Starr,  jun.  and 
Mary  Fitzgibbon,  a  domestic  in  the  family ;  the  latter  was 
in  the  room  but  a  few  minutes  to  witness  it  The  probate 
of  this  will  was  resisted  by  Mrs.  Calhoun,  the  heir  at  law, 
on  the  grounds  of  the  feebleness  of  the  testator,  and  his  ia- 
ability  to  resist  the  influences  brought  to  bear  upon  him ;  and 
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also  for  a  lack  of  due  publication  of  the  will.     The  follow* 
ing  facts  were  proved,  before  the  surrogate : 

The  testator  sent  for  Starr,  one  of  the  witnesses,  to  draw 
a  new  will.  The  only  alterations  from  a  former  will  he  de- 
sired to  be  made,  or  that  were  made,  related  to  his  charitable 
bequests.  Starr  spent  the  day  with  him  in  preparing  the 
will.  The  devises,  legacies  and  annuities  to  his  daughter, 
Mrs.  Calhoun,  and  her  children,  were  copied  literaUy  from 
the  former  will.  After  the  will  was  prepared,  he  desired  that 
Starr,  and  Mary,  his  servant  girl,  should  be  the  witnesses, 
and  said  to  Mrs.  Calhoun,  ^^call  Mary  to  witness  this  will.'' 
When  she  came  in,  Starr  testifies  that  Mr.  Douglass  said  to 
her,  "I  want  you  to  witness  this  instrument,  or  paper,  one 
or  the  other  word,"  *  *  "it  is  my  will."  But  Mary  tes- 
tifies that  when  she  came  in  she  "sat  down  in  the  chair  by 
the  stand,  and  Mr.  Douglass  said,  ^  we  want  you  to  sign  this.' 
That  was  all  I  can  remember.  Mr.  Douglass  did  not  call  it 
his  wilL  Mr.  Starr  did  say  it  was  Mr.  Douglass'  will."  This 
last  declaration  is  repeated  several  times.  She  says,  "  I  heard 
Mr.  Starr  say  at  the  time  Mr.  Douglass  signed  the  instru- 
ment, that  it  was  Mr.  Douglass'  last  will  and  testament.  He 
referred  me  to  the  margin  with  red  ink  notes,  and  then  turned 
over  the  pages  and  said  it  was  Mr.  Douglass'  last  will  and 
testament.  Then  Mr.  Douglass  signed  it.  There  was  a  sep- 
arate paper  concerning  Sarah.  Mr.  Starr  said,  'sign  that.' 
Mr.  Douglass  said,  '  I  will  sign  in  both  places.' "  She  also  tes- 
tified— "I  can't  say  as  Mr.  Starr  read  the  attestation  clause 
to  me  or  not."  "  I  think  Mr.  Starr  took  up  the  instrument 
and  read  something  to  me  before  I  signed  it.  I  can't  say  what 
it  was."  Again  she  testified-*-"!  did  not  know  the  paper  I 
signed  was  a  will,  from  any  thing  Mr.  Douglass  said.  All 
Mr.  Douglass  said  to*  me  was,  'we  want  you  to  sign  this.' 
I  can't  say  as  Mr.  Douglass  said  any  thing  about  the  seal,  to 
me.  Mr.  Douglass  was  hard  of  hearing — very  hard.  When 
Mr.  Starr  spoke  to  me  about  signing  the  will^  and  that  it 
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yrsa  Mr.  Douglass'  last  will,  don't  think  Mr.  Douglass  heard 
all  of  it;  judging  from  my-  experience  with  him/' 

John  Porter^  for  the  appellants* 

Cox  it  Avery^  for  the  respondent 

MuLLiN,  J.  To  authorise  a  surrogate  to  admit  a  last  will 
to  probate,  it  must  be  executed  and  attested  in  the  follow- 
ing manner :  1.  Subscribed  by  the  testator  at  the  end  of  the 
will.  2.  Such  subscription  shall  be  made  in  the  presence  of 
each  of  the  attesting  witnesses,  or  shall  be  acknowledged  to 
ha^  been  so  made  to  each  of  the  witnesses.  3.  When  the 
testator  subscribes  the  will,  or  makes  the  acknowledgment, 
he  shall  declare  the  instrument  so  subscribed,  to  be  his  last 
will  and  testament  4.  There  shall  be  two  witnesses,  who 
shall  sign  at  the  end  of  the  will,  at  the  request  of  the  testa- 
tor.    (3  jB.  &  «A  cd.  144,  §  35.) 

In  Coffin  Y.  Coffin,  (23  N.  F.  Bep.  15,)  it  is  said  that  die 
declaration  that  the  instrument  is  the  last  will  and  testament 
need  not  be  in  any  particular  form ;  any  communication  of 
the  testator,  whereby  he  makes  known  to  them  that  he  in- 
tends the  instrument  to  take  effect  as  his  will,  will  satisfy 
the  requirement  In  that  case  both  witnesses  were  present, 
and  one  of  them  asked  the  testator  if  he  wished  him  to  sign 
or  witness  the  will ;  and  the  testator  answered  in  the  affirm- 
ative. This  was  held  a  good  publication,  by  the  judge  de- 
livering the  opinion.  There  can  be  no  doubt  that  such  a 
declaration  can  be  made  in  answer  to  a  question,  or  even  by 
a  sign.    It  is  only  required  that  it  be  understandingly  made. 

In  Letoia  v.  Lewie,  (1  Kern.  226,)  Allen,  J.  says:  "To 
satisfy  the  statute,  the  testator  must  in  some  manner  commu- 
nicate to  the  attesting  witnesses,  at  the  time  they  are  called 
to  sign  as  witnesses,  the  information  that  the  instrument 
then  present  is  of  a  testamentary  character,  and  that  he  then 
xecognizes  it  as  his  last  will  and  testament,  by  some  asser- 
tion, or  some  clear  assent  in  words  or  signs )  and  the  declarar 
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tion  must  be  unequivocaL  The  policy  and  object  of  the 
statute  require  this ;  and  nothing  short  of  this  will  prevent 
the  mischief  and  fraud  which  were  designed  to  be  reached 
by  it.  It  will  not  suffice  that  the  witnesses  have  elsewhere, 
and  from  other  sources^  learned  that  the  document  which 
they  are  called  to  attest  is  a  will ;  or  that  they  suspect  or 
infer  from  the  circumstances  and  occasion  that  such  is  the 
charaoter  of  the  paper.  The  fiEu^t  must  in  some  manner,  al- 
though no  particular  form  of  words  is  required,  be  declared 
by  the  testator  in  their  presence ;  that  they  may  not  only 
know  the  fact,  but  that  they  may  know  it  from  him,  and 
that  he  understands  it,  and  at  the  time  of  its  execution, 
which  includes  publication,  designs  to  give  effect  to  it  as  his 
win.  And  to  this,  among  other  things,  they  are  required  by 
statute  to  attest.'' 

Keeping  in  mind  this  construction  of  the  clauses  in  ques* 
tion,  let  us  proceed  to  examine  the  evidence  given  before  the 
surrogate,  in  order  to  see  whether  it  comes  up  to  the  stand- 
ard established  by  the  courts.  Mary  Fitzgibbon  was  one  of 
the  witnesses,  and  subscribed  her  name  at  the  end  of  the 
win,  as  required  by  the  statute.  The  certificate  signed  by 
her  is  in  the  usual  form ;  but  it  is  not  of  itself  evidence  to 
proTe  the  due  execution  of  the  wilL  She  was  therefore  called 
before  the  surrogate,  and  her  examination  under  oath  reduced 
to  writing ;  and  in  that  examination  she  testifies  that  she 
saw  the  deceased  sign  his  name  at  the  end  of  the  paper.  He 
said  he  wanted  her  to  sign  her  name  to  a  paper.  She  did  so. 
Did  not  hear  him  say  that  it  was  his  last  will  and  testament. 
Bhe  signed  it  in  his  presence. 

It  cannot  be  seriously  claimed  that  upon  the  evidence  thus 
^ven,  the  statute  has  been  complied  with.  On  the  contrary, 
the  most  important  requirements  are  entirely  disregarded. 
If  we  go  to  her  oral  evidence,  taken  on  a  more  full  and  di« 
rect  cross-examination  by  counsel,  the  case  is  not  changed. 
Bhe  says :  ^'  I  heard  Starr  say  at  the  time  Mr.  Douglass  signed 
the  instrument,  that  it  was  Mr.  Douglass'  last  will  and  te0- 
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tement.  He  referred  me  to.  tiie  mai^n  with  red  ink  noteB, 
and  then  turned  over  the  pages  and  said  it  was  Mn  Douglass" 
last  will  and  testament.  Then  Douglass  signed  it.  There 
was  a  separate  paper  concerning  Sarah.  Btarr  said,  'sign 
that.'  Douglass  said^  'I  will  sign  in  both  places.'  Think 
he  signed  the  one  concerning  Sarah  first ;  then  he  signed  the 
other  opposite  the  seal.  I  sat  down  in  the  chair  by  the  stand, 
and  Douglass  said^  ^we  want  you  to  sign  this/  Mr.  Doug* 
lass  did  not  call  it  his  will.  Starr  said  it  was  Douglass'  will* 
Douglass  did  not  say  to  me^  I  want  you  to  witness  this  in«^ 
strument  He  did  not  tell  me  what  it  was.  Douglass  signed 
it)  and  then  put  his  finger  on  the  seal"  On  her  cross-exam- 
ination she  says  she  supposed  it  was  a  will,  because  Starr 
told  her  so,  and  because  Huggins  had  been  there  a  few  days 
before,  making  a  will.  All  Douglass  said  was,  '^we  want 
you  to  sign  this."  Douglass  was  very  hard  of  hearing.  She 
aLBO  testified  that  she  had  been  in  Douglass'  employ  for  some 
time,  and  she  did  not  think,  judging  from  her  experience 
with  him,  that  Douglass  heard  all  Starr  said  when  he  spoke 
to  her  about  signing  the  will,  and  that  it  was  Douglass'  last 
will.  She  testifies  to  other  matters,  but  the  foregoing  is  the 
substance  of  the  evidence  on  the  subject  of  the  execution  of 
this  will ;  and  I  repeat,  it  falls  very  far  short  of  establishing 
a  legal  execution  of  it.  Not  one  word  is  spoken  by  Doug- 
lass, except  to  say  that  he  wanted  her  to  sign  this ;  and  she 
thinks  it  probable  he  may  have  said,  pointing  to  the  will, 
that  it  was  his.  Starr  said  it  was  Douglass'  will,  in  his  pres- 
ence, but  there  was  no  word  or  sign  of  assent,  or  any  indi- 
cation that  he  understood  what  was  said.  This  would  be 
enough  to  prevent  probate ;  but  superadded  to  this  is  tiie 
evidence  of  great  deafness,  and  of  the  opinion  of  the  vritness, 
founded  on  her  acquaintance  with  him,  that  he  did  not  hear 
what  Starr  said. 

But  notwithstanding  the  failure  of  one  witness  to  remem- 
ber that  all  the  statute  formalities  were  complied  withj  if 
ihej  are  proved  to  have  been  complied  with,  by  the  other. 
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the  will  will  be  admitted  to  probate.  (Nelson  ▼.  McO\ff^eri, 
3  Barb.  Ch.  Bep.  158.) 

Starr,  the  other  witness,  testifies  with  the  greatest  minate*- 
ness  to  the  doing  of  all  the  statute  requires  to  be  done  in 
order  to  constitute  a  valid  execution  and  publication  of  a 
will,  and  within  the  case  of  Nelson  v.  McQiffert  due  publica- 
tion was  established.  But  before  the  principle  can  apply, 
the  surrogate  must  be  satisfied  that  the  witness  is  truthful — 
that  he  is  telling  the  transaction  precisely  as  it  occurred.  If 
one  witness  undertakes  to  swear  to  the  matters  which  the 
other  witness  swears  never  occurred,  it  is  for  the  surrogate  to 
say  which  he  will  believe.  The  difficulty  in  this  case  is  not 
that  the  witness  Mary  Fitzgibbon  has  forgotten  what  oo 
curred ;  but  it  is  that  she  recollects  that  the  essential  things 
required  by  the  statute  were  not  said  or  done. 

I  think  the  surrogate  was  right  in  holding  that  he  could 
not,  on  Starr's  evidence,  admit  the  will  to  probate.  He  was 
personally  interested  in  the  fund  willed  to  the  corporations ; 
and  he  had  most  unfairly  withheld  all  information  on  that 
subject,  when  he  could  not  have  forgotten  that  he  was  en- 
titled to  demand  five  per  cent  on  the  money  given  through 
his  agency,  to  the  corporations  of  which  he  was  agent.  Add 
to  this  his  own  statement  of  his  intercourse  with  the  testa- 
tor, the  influence  brought  to  bear  upon  him  to  obtain  money 
for  these  corporations,  his  bodily  infirmities,  his  great  age, 
the  opportunity  afforded  to  practice  on  his  religious  or  be- 
nevolent feelings,  the  manner  in  which,  and  the  steps  by 
which,  a  gift  and  bequest  obviously  greatly  beyond  what  the 
testator  originally  intended  to  give  to  such  purposes  were  ob- 
tained ;  all  conspire  to  convince  me  that  this  will  ought  not 
to  be  admitted  to  probate  on  the  evidence  furnished  to  the 
surrogate. 

It  is  quite  clear  that  the  surrogate  means  to  rest  his  de- 
cision on  his  want  of  confidence  in  the  evidence  of  Starr, 
and  his  belief  that  the  witness  Mary  has  honestly  stated 
what  transpired  on  the  occMion  of  the  execution  of  the  will. 


OSWBGO-nJULY,  1862.  155 


Troftees  of  the  Theological  Semiomry  of  Auburn  v.  Oalhouo* 

On  this  ground  I  think  he  was  right,  and  that  his  decree 
should  be  affirmed  with  costs. 

MoBOAN)  J.  concurred. 

Bacon,  J.  (dissenting.)  Nothing  can  well  be  clearer  than 
that  the  will  of  Peter  Douglass^  concerning  which  this  con- 
troversy has  arisen,  expressed  the  deliberate  mind  and  pur- 
pose of  the  testator.  He  had  no  intention  of  dying  intestate, 
and  he  had  for  some  time  cherished  the  design  of  making 
large  benefactions  to  what  he  considered  benevolent  and  reli- 
gious objects.  He  caused  to  be  prepared  and  had  executed 
two  wills  before  the  one  in  question,  and  in  respect  to  the 
will  which  immediately  preceded  the  one  which  was  offered 
for  probate,  the  same  general  plan  and  purpose  was  mani-* 
.  fested,  and  it  is  important  to  remark  that  the  provisions  made 
for  his  family,  and  the  relatives  to  whom  he  made  specific  be-* 
quests,  were  precisely  the  same  with  those  in  the  will  now 
before  us.  No  question,  moreover,  is  now  made  in  regard  to 
the  competency  of  the  testator  to  make  a  will,  although  the 
opposition  to  the  probate  started  upon  that  theory,  and  was 
apparently  maintained  to  the  close  of  the  hearing  before  the 
surrogate.  It  is  conceded  that  the  testator  was  a  man  of 
clear  intellect,  good  business  capacity  and  sound  judgment ; 
or  in  the  emphatic  words  of  Mr.  Gox,  the  counsel  for  the 
contestants,  when  called  as  a  witness  before  the  surrogate, 
^^  He  was  a  man  of  uncommon  method,  regularity,  delibera- 
tion, prudence  and  exactness.'^  In  short,  there  was,  and 
there  can  be,  no  reason  to  doubt  his  capacity  to  make  a  will 

On  the  occasion  when  this  will  was  signed  by  him,  it  is 
equally  clear,  if  the  slightest  credence  is  to  be  given  to  the 
testimony  of  Mr<  Starr,  the  testator  sought  industriously  to 
comply  with  all  the  forms  which  the  law  has  prescribed  as 
necessary  to  the  due  execution  of  a  will.  He  was  not  a 
stranger  to  those  requisitions,  for  he  had  already  executed 
two  wills  and  five  codicils,  between  the  years  1856  and  1859, 
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and  the  will  immediately  preceding  the  one  in  question  only 
a  few  days  before.  A  man  of  his  intelligence,  exactoess  and 
persistency  would  not  be  very  likely  to  omit  any  formality 
which  he  had  been  taught  was  necessary  to  give  effect  to  what 
he  intended  to  be  his  matured  will,  the  well  considered  pur- 
pose of  his  mind,  and  the  crowning  act  of  his  life. 

The  controversy  then  is  narrowed  down  to  a  single  inquiiy. 
The  surrogate  refused  to  admit  the  will  to  probate  on  the 
sole  and  specific  ground  that  '^  it  was  not  duly  published  as 
the  last  will  and  testament  of  the  deceased/'  and  that  is  the 
only  point  before  us  on  this  appeal.  The  provisions  of  the 
statute  in  regard  to  the  execution  of  wills  are  very  familiar, 
and  consist  of  four  things,  to  wit :  Subscription  by  the  testa- 
tor, making  or  acknowledgment  of  the  same  before  witnesses, 
publication  of  the  instrument  as  a  will,  and  signature  by  the 
witnesses.  The  language  of  the  3d  subdivision  requires  ^^  a 
declaration  by  the  testator,  at  the  time  of  making  or  acknowl- 
edging the  subscription,  that  the  instrument  so  subscribed  is 
his  last  will  and  testament." 

At  the  time  of  the  execution  of  the  will  of  Peter  Douglass, 
the  only  persons  present  and  in  the  room  were  the  two  at- 
testing witnesses,  Frederick  Starr  and  Mary  Fitzgibbon.  The 
former  was  the  agent  of  the  Western  Education  Society 
and  the  Auburn  Theological  Seminary.  He  had  had  pre- 
vious consultations  and  protracted  discussions  with  the  tes- 
tator in  regard  to  the  provisions  he  intended  to  make  of  a 
charitable  nature,  and  had  drawn  up  the  will  in  question, 
copying  many  of  its  provisions  literally  from  the  previous 
will,  and  obviously  knew  all  that  was  necessary  to  be  done  to 
complete  the  execution.  The  latter  was  a  servant  in  the 
fiimily,  sent  for  by  the  testator  for  the  express  purpose  of 
vdtnessing  the  will.  The  testimony  of  Starr  is  clear  and  ex- 
plicit that  there  was  a  full  compliance  with  all  the  require- 
ments of  the  statute  in  relation  to  the  execution  of  wills. 

The  surrc^te,  in  the  elaborate  opinion  with  which  we 
have  been  furnished,  concedes  this,  and  adds,  that  ^'  so  great 
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partictilarity  and  completeness  in  the  publication  of  a  wiU 
had  rarelj,  if  ever,  come  under  his  observation/'  Upon  this 
minuteness  and  particularity,  howeyer,  coupled  with  what 
the  surrogate  considered  the  somewhat  questionable  position 
in  which  he  stood  in  reference  to  the  benefactions  of  this  will, 
the  surrogate  founds  a  criticism  somewhat  unfavorable  to  the 
candor  and  disinterestedness  of  this  witness.  The  fact  ap- 
peared that  the  compensation  of  Mr.  Starr  depended  to  a 
considerable  extent,  if  not  entirely,  upon  his  success  in  bring- 
ing funds  into  the  treasury  of  the  seminary,  and  he  was  paid 
by  a  per  centage  upon  the  amounts  ultimately  received  from 
gifts  and  bequests  to  the  institution.  It  gave  him  a  pecuni- 
ary interest  in  the  results,  and,  judging  from  the  ordinary  op- 
erations of  the  human  mind,  would  make  him  solicitous  not 
only  to  procure  such  bequests,  but  intent  and  keen  to  secure 
their  realization.  The  arrangement  was  undoubtedly  highly 
objectionable,  and  is  only  another  illustration  of  the  manner 
in  which  good  men,  in  pursuit  of  what  they  deem  to  be,  and 
doubtless  are,  worthy  objects,  sometimes  seek  to  compass 
ihem  by  means  and  agencies  which  men  of  mere  worldly  el- 
perience  and  sagacity  instinctively  condemn.  It  is,  to  say 
the  least,  ail*  unfortunate  and  ill  judged  arrangement,  and  the 
sooner  it  is  abandoned  the  better  for  the  fair  fame  of  the 
institution,  and  the  protection  of  the  agent  from  what  are  not 
unnatural,  but  doubtless  are  very  uncharitable  surmises. 

But  it  is  obvious  to  remark  that  these  considerations  to 
which  the  surrogate  refers,  would  very  strongly  tend  to  arouse 
the  attention  and  quicken  the  diligence  of  the  witness,  and 
thus  make  it  probable  that  his  narration  of  the  facts  attend- 
ing the  execution  of  the  will,  provided  all  confidence  in  his 
int^rity  was  not  lost,  would  be  far  more  reliable  than  that 
of  a  witness  hastily  summoned  to  perform  a  novel  office,  and 
whose  testimony  is  in  many  points  uncertain  and  indistinct, 
and  in  all  its  aspects  much  less  distinguished  than  that  of 
Mr.  Starr  by  intelligence,  and  the  faculty  of  clearly  observing 
and  fully  recalling  the  incidents  that  marked  the  occasion^ 
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TTnlefls  the  sorrogate  wholly  discredited  the  testimony  of  Starr, 
it  seems  to  me  impossible  to  sustain  his  conclusion'  that  there 
was  no  publication  of  the  will.  That  he  did  not  thus  dis- 
credit him  is  clear  from  his  own  declaration,  where,  in  speak- 
ing of  the  manner  of  his  testifying,  he  says,  '^without 
reflecting  upon  his  credibility,  I  am  impelled  to  the  conclu-> 
sion  that  the  judicial  mind  cannot  rest  with  such  entire  con-' 
fidence  upon  his  testimony  as  to  discredit  that  of  the  other 
subscribing  witness."  There  is  nothing  in  the  matter  of 
Starr's  testimony  that  should  discredit  him ;  and  if,  as  we 
may  infer  from  the  language  of  the  surrogate,  there  was  noth-* 
ing  in  his  manner  of  testifying  that  awakened  his  suspicions, 
I  see  not  why  his  testimony  is  not  entitled  to  full  belief.  If 
so,  there  is-  an  end  to  the  question ;  because  it  is  quite  clear 
that  the  non-recollection  of  one  witness  will  not  defeat  the 
proof  of  a  will,  if  the  other  is  competent  to,  and  does  in  fact, 
supply  the  necessary  evidence. 

In  this  connection  I  cannot  refrain  from  quoting  the  lan- 
guage of  Judge  Comstock  in  Coffin  v.  Coffin,  (23  N.  T.  Sep. 
14,)  as  strikingly  applicable  to  the  condition  of  these  two 
witnesses :  ''As  the  case  appears  to  us,''  he  says,  ''  without 
their  actual  presence,  we  should  certainly  think  the  evidence 
of  Mr.  0.  to  be  altogether  the  most  reliable.  That  he  had 
much  greater  intelligence  in  r^ard  to  a  subject  of  this  nar 
ture,  cannot  be  doubted.  Indeed,  we  have  every  reason  to 
conclude  that  he  had,  before  preparing  this  will,  made  him- 
self fully  acquainted  with  the  formalities  which  the  law  ror 
quired.  From  his  situation  and  relation  to  the  transaction, 
his  attention  must  have  been  given  to  all  the  particulars,  and 
his  evidence  is  direct  and  positive.  On  the  other  hand,  the 
subscribing  witnesses  were  called  into  the  presence  of  the 
testator  for  the  purpose  of  attestation  only,  and  their  failure 
to  state  all  the  facts  to  which  the  other  witness  deposed,  may 
not  unreasonably  be  referred  to  their  want  of  attention  or  of 
memory." 

There  is  no  reason  whatever,  from  any  thing  that  appears 
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in  this  case,  to  discredit  the  testimony  of  Marj  Fitzgibbon 
on  the  Bcote  of  want  of  integrity ;  failure  of  memory,  or  want 
of  sufficient  attention,  or  a  moderate  d^ree  of  intellect,  might 
readily  account  for  the  fact  that  she  does  not  recall  words 
and  incidents  which  the  other  witness  states  with  great  dis- 
tinctness and  with  unquestioned  intelligence.  The  surrogate 
chooses  to  put  his  decision,  not  on  the  ground  that  he  entirely 
discredited  Starr,  but  that  as  the  testimony  of  the  two  wit- 
nesses directly  contradicted  each  other  as  to  the  fact  of  pub* 
lication,  he  preferred  to  rely  on  the  recollection,  or  rather 
want  of  recollection,  of  the  girl.  I  confess  this  seems  to  me 
a  very  unsafe  reliance,  and,  as  I  have  said,  the  conclusion  is 
one  hardly  to  be  warranted,  except  by  setting  aside  the  tes* 
timony  of  Starr  as  wholly  unworthy  of  belief.  But  I  think 
it  by  no  means  clear  that  the  testimony  of  the  two  witnesses 
is  so  varient  as  to  justify  the  conclusion  that  they  directly 
contradict  each  other  on  the  point  of  publication,  and  in  col* 
lating  the  two,  it  seems  to  me  the  surrogate  hardly  does  jus- 
tice to  either. 

The  testimony  of  Mary  leaves  us  in  doubt  whether  Starr 
did  not  read  the  attestation  clause.  She  says  in  one  part  of 
her  testimony,  ^'  I  can't  say  as  Starr  read  the  attestation 
clause  to  me,  or  not ;"  and  subsequently  she  adds :  ''  I  think 
Starr  took  up  the  instrument,  and  read  something  to  me  be- 
fore I  signed  it ;  I  can't  say  what  it  was."  Now  if  Starr 
did  read  something  to  her,  before  she  signed  her  name,  it  was 
beyond  doubt  the  attestation  clause ;  and  if  he  did,  and  it 
was  heard  by  Douglass,  this  would  be,  within  the  case  of 
Brinkerhoff  v.  Bemsen^  (8  Paige^  499,)  a  perfectly  good 
publication.  It  is  not  necessary  to  spend  time  upon  the  au- 
thorities which  declare  what  shall  be  a  sufficient  publication 
of  a  will  within  the  statute.  It  is  sufficient  to  state,  as  a 
concise  summary  of  the  whole,  that  the  provision  in  regard 
to  publication  is  satisfied  if  the  proof  shows  that  the  testator 
knew  the  nature  of  the  instrument  he  executed,  and  that  the 
witnesses  were  informed  at  the  time  that  it  was  his  will,  either 
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bj  himselfy  orbj  any  one  acting  for  him,  and  in  his  presenoe 
Bee  Brinckerhoof  v.  Bemaefiy  (8  Paige,  488 ;  S.  (7.,  26  Wend. 
825;)  Seffuine  v.  Seguiney  (2  Barb.  385 ;)  Torrjf  v.  Bawen, 
(15  tU  304;)  Nipper  Y.  Oroesbeck,  (22  tU  670;)  and  the 
veiy  recent  case  in  the  court  of  appeals  of  Coffin  v.  Ooffin, 
(23  N.  F.  Bep,  9,)  in  which  case  Comstock,  J.  says  that  ^^  any 
communication  of  the  testator  to  the  witnesses,  whereby  he 
makes  known  to  them  that  he  intends  the  instrument  to  take 
effect  as  his  will,  will  satisfy  the  statute."  The  important 
and  the  only  important  thing  to  be  established  is,  that  the 
testator  understands,  and  the  witnesses  know,  that  the  instru- 
ment signed  and  attested,  is  executed  as  a  wiU.  That  the 
testator  in  this  case  knew  what  the  instrument  was,  and  in- 
tended to  perform  every  act  which  the  law  requires  to  make 
a  perfect  execution,  is  beyond  controversy ;  and  I  think  it  will 
not  be  questioned  that  Mary  Fitzgibbon  knew  well  enough 
the  nature  of  the  instrument,  although  this  &ct  was  not 
brought  to  her  remembrance,  and  may  not  in  fact  have  been 
communicated  to  her  by  the  testator.  In  her  testimony  she 
says  distinctly,  '^I  heard  Mr.  Starr  say  at  the  time  Mr.  Doug- 
lass signed  the  instrument,  that  it  was  Mr.  Douglass'  last  will 
and  testament.  He  referred  me  to  the  margin,  and  then 
turned  over  the  pages  and  said  it  was  Mr.  Douglass'  last  will 
and  testament,  and  then  Mr.  Douglass  signed  it."  The  re- 
quest the  testator  made  to  her,  after  signing  his  name,  was, 
as  she  states  it,  ^^  I  want  you  to  sign  this ;"  and  she  signed 
it,  as  she  says,  '^  right  before  Mr.  Douglass.'' 

It  is  true  she  says  she  did  not  know  the  paper  was  a  will 
from  any  thing  Mr.  Douglass  said ;  but  in  the  same  connec- 
tion in  which  she  speaks  of  the  declaration  of  Starr  that  it 
was  the  last  will  of  Douglass,  she  gives  testimony  which, 
coupled  with  a  statement  of  Starr  in  reference  to  the  same 
transaction,  established  the  fact  of  publication  beyond  reason- 
able caviL  The  law  is  well  settled  that  the  requirement  of 
the  statute  on  this  suliject  is  satisfied,  if  it  appears  from  the 
testimony  that  the  subscribing  witnesses,  knew  at  the  time 
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,  they  subscribed  the  instrument,  from  communications  mcule 
to  them  by  the  testator,  or  other  persons  in  his  presence  and 
CLCting  in  the  matter  for  him,  that  the  instrument  was  the 
testator's  last  will  and  testamept,  and  was  executed  as  such. 
(Tarry  v.  Bowen,  15  Barb.  305.)  Now  the  testimony  here 
is  unequivocally  that  Starr  declared  the  instrument  to  be  the 
last  will  and  testament  of  Mr.  Douglass,  in  his  presence,  and 
while  all  were  engaged  in  the  execution,  and  this  declaration 
the  other  witness  distinctly  heard  and  clearly  understood. 
But  the  question  is  made,  whether  this  declaration  was  heard 
by  the  testator.  I  have  not  forgotten  the  fact  that  the  tes- 
tator was  very  deaf,  and  under  ordinary  circumstances  it 
might  be  urged  with  considerable  force,  as  it  has  been  here, 
that  from  this  infirmity  it  is  very  doubtful  whether  all  this 
did  not  pass  in  dumb  show  before  his  eyes,  and  that  as  he 
gave  no  outward  and  visible  sign,  but  remained  silent  and 
inactive,  it  is  to  be  inferred  that  he  did  not  hear,  and  so  did 
not  assent  to  the  statement.  I  am  not  prepared  to  say  that 
this  inference  should  of  itself  be  sufficient  to  establish  the 
want  of  publication  of  the  will ;  but  there  is  some  affirmative 
evidence  on  this  very  point,  that  seems  to  me  to  overcome 
that  inference,  and  conduct  the  judicial  mind  to  a  {eir  con- 
clusion that  the  declaration  of  Starr  was  heard,  and  assented 
to,  and  thus  publication  made  of  the  will. 

We  have  seen  that  the  declaration  was  made,  by  the  con- 
curring testimony  of  both  witnesses.  It  was  in  the  immedi" 
ate  presence  of  the  testator,  and  directly  under  his  eye.  Starr 
says  that  when  he  spoke  to  Mary  and  told  her  it  was  Mr. 
Douglass'  will,  he  spoke  loud  enough  '^  so  that  Mr.  Douglass 
heard  it ;"  tad  his  position  he  says  was  at  the  time  within 
two  feet  of  the  testator,  and  within  a  foot  of  his  ear.  It  may 
be  conceded,  although  the  testimony  is  iivthe  form  of  a  pos- 
itive assertion,  that  this  is  only  matter  of  opinion.  On  a 
question  of  this  nature,  this  is  the  most  we  can  ever  have, 
unless  a  response  is  given  which  establishes  the  fact.  The 
testimony  of  Mary  on  this  point  is  as  follows :  '^  When  Mr. 
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Starr  spoke  to  me  about  signing  the  will,  and  that  it  was  Mr, 
Douglass'  last  will,  I  don't  think  Mr.  Douglass  heard  all  of 
Uj  judging  from  my  experience  with  him."  The  surrogate, 
in  alluding  to  this  testimony  of  the  witness,  by  a  singular 
inadvertence  quotes  her  as  saying,  "  I  don't  think  Mr.  Doug- 
lass heard  what  Mr.  Starr  said  to  me."  This  is  not  her  lan- 
guage. She  does  not  think,  she  says,  the  testator  heard  "  all 
of  it."  Now  who  shall  say  what  jiart  he  did  or  did  not  hear  ? 
Was  it  the  part  in  which  the  witness  was  requested  to  sign, 
or  the  portion  which  contained  the  declaration  that  it  was 
the  will  of  Douglass,  or  was  it  parts  of  both  ?  If  he  heard 
the  statement  that  it  was  his  will,  it  was  enough  to  satisfy 
the  statute  in  regard  to  publication,  and  he  himself  requested 
her  to  sign  the  paper.  If  presumptions  are  to  be  indulged, 
they  should  be  such  as  will  uphold  a  will  so  carefully  consid- 
ered, so  deliberately  matured,  as  this  appears  to  have  been, 
and  not  to  overthrow,  annul  and  defeat  the  manifest  purpose 
and  intent  of  the  testator. 

From  all  the  examination  I  have  been  able  to  give  this 
case,  it  is  my  deliberate  conviction  that  the  will  of  Peter 
Douglass  was  in  all  respects  well  executed,  and  the  decree 
of  the  surrogate  should  accordingly  be  reversed,  aud  the  pro-r 
ceedings  remitted  to  him  with  directions  to  admit  the  same 
to  probate. 

Decree  affirmed. 

Obwkoo  Qskkral  Tbbm,  July  8, 1862,  MaUin^  Morgan  and  Bacon,  Jus* 
ticea.] 
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A  mere  contractor,  though  upon  a  public  work,  who  is  not  a  public  ofQcer,  i« 
not  liable  to  third  persons,  for  damage^  ocoa^ioped  by  the  non-performance 
of  the  obligations  of  hi»  coqtract 

There  is  a  material  and  plain  distinction  between  obligations  or  duties  im- 
posed by  law — as  upon  public  officers — and  those  created  by  contract, 
merely.  In  regard  to  the  former,  they  are  created  for  the  benefit  of,  and 
are  due  to,  every  one  who  has  occasion  for,  or  an  interest  in,  their  perform- 
ance ;  and  hence  any  one  who  sustains  an  injury  which  is  peculiar  to  himself, 
by  means  of  their  non-performance,  or  their  improper  performance,  may 
maintain  an  action  against  him  who  owes  the  duty,  to  recover  the  damages 
thus  sustained.  But  as  to  the  latter,  they  rest  between  the  contracting 
parties  alone,  and  none  but  parties,  or  privies,  can  enforce  them,  or  m&ln« 
tain  an  action  to  recover  damages  for  a  neglect  or  refusal  to  perform  them. 

Accordingly  Held,  that  one  who  had  entered  into  a  contract  with  the  state,  to 
keep  a  section  of  the  Erie  canal  in  repair,  >vas  not  liable  to  an  individual 
who  had  sustained  damages  in  consequence  of  his  neglecting  to  perform 
that  duty. 

The  principle,  r^spondeai  superior^  does  not  apply  to  such  a  case,  and  affords 
no  shield  to  the  contractor,  who  is  exerciftin<T  an  independent  employment 
under  a  contract,  and  is  in  no  sense  a  servant  or  agent  of  any  one. 

Neither  the  contracting  board,  nor  the  canal  commissioners,  can  be  held  to 
incur  any  liability  for  accidents,  or  injuries  to  third  persons,  by  reason  of 
the  failure  of  the  contractors  to  perform  their  contracts. 

Nor  is  the  sovereign,  or  state,  liable  in  such  a  case ;  because  negligence  in 
the  selection  of  an  agent  or  servant  cannot  be  imputed  against  the  state. 

APPEAL  from  an  order  made  at  a  special  term,  overruling 
a  demurrer  to  the  complaint.  The  plaintiffs,  in  their 
complaint,  alleged  that  on  or  about  the  7th  day  of  Septem-» 
ber,  1859,  one  Myron  H.  Mills  entered  into  a  contract  under 
seal  with  the  people  of  the  state  of  New  York,  which  con- 
tract was  duly  executed  on  the  part  of  said  people,  under  the 
hands  and  seals  of  the  then  canal  commissioners,  state  engi- 
neer and  surveyor,  and  auditor  of  the  state  of  New  York,  and 
said  contract  was  duly  made  in  pursuance  and  by  virtue  of 
the  laws  of  the  state  of  New  York  relating  to  the  canals  of 
said  state,  of  which  contrfiict  the  following  is  a  copy,  viz: 
"For  keeping  in  repair  superintendent  section  No.  11,  Erie 
canal.    Articles  of  agreement,  made  and  concluded  this  six- 
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teenih  day  of  September,  in  the  year  eighteen  hundred  and 
fifty-nine,  between  Myron  H.  Mills,  of  the  city  of  Rochester, 
county  of  Monroe,  of  the  first  part,  and  the  people  of  the 
Btate  of  New  York  of  the  second  part,  whereby  it  is  cove- 
nanted and  agreed  as  follows :  The  said  party  of  the  first 
^rt  does  hereby  covenant  and  agree  that  he  will,  for  the 
term  of  three  years  from  the  first  day  of  October  next,  fur- 
nish and  keep  on  hand  all  the  materials  necessary,  which 
shall  be  of  sound  and  good  quality,  and  perform  all  the 
labor  necessary  to  keep  in  good  repair,  and  weU  bottomed  out 
to  its  original  base  or  bottom  line  and  width  of  prisni,  free 
from  obstructions,  and  in  good  navigable  condition,  at  all 
times  during  the  season  of  navigation,  and  to  break  the  ice 
in  the  canal  to  the  extent  that  the  canal  commissioner  or 
engineer  in  charge  may  require,  to  facilitate  the  passage  of 
boats,  toward  the  close  of  navigation,  all  that  portion  of  the 
Erie  canal  known  and  distinguished  as  superintendent  or 
repair  section  number  eleven,  extending  from  the  east  line  of 
Monroe  county  to  the  west  end  of  construction  section  num- 
ber two  hundred  and  eighty-four,  in  the  village  of  Brockport, 
including  its  banks  and  tow-path,  walls,  pavements,  docking, 
locks,  weigh-locks,  aqueducts,  dams,  bridges,  basins,  side- 
cuts,  guard-banks,  feeders,  reservoirs,  culverts,  waste-weirs, 
creek  channels,  ditches,  lock  and  watch-houses,  and  every 
other  structure  or  thing,  of  whatever  name  or  designation, 
connected  therewith ;  and  to  construct  or  reconstruct,  as  in 
the  opinion  of  the  canal  commissioner  in  charge  the  same 
shall  become  necessary,  and  on  such  plan  as  the  said  com- 
missioner shall  direct,  any  of  the  bridges  or  other  structures 
which  may  fail  or  require  reconstruction  during  the  period 
of  this  contract ;  but  when  the  same  shall  be  more  expensive 
than  it  would  be  if  constructed  according  to  the  old  plan,  the 
party  of  the  first  part  is  to  be  paid  the  difference,  but  which 
shall  only  be  paid  upon  the  certificate  of  the  division  engi- 
neer of  the  western  division,  that  he  has  examined  the  loca- 
tion, and  made  the  estimate  by  which  the  said  difference  was 
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ascertaiDed,  and  that  it  is  a  proper  and  reasonable  charge  for 
such  extra  cost.  In  all  cases  of  breaches  in  the  banks,  or 
failure  of  any  of  the  structures  on  the  said  section,  the  party 
of  the  first  part  agrees  to  give  immediate  notice  to  the  com- 
missioner in  charge,  and  the  auditor  of  the  canal  department, 
and  to  employ  such  force  upon  its  repair  or  reconstruction  as 
will  insure  its  completion  at  the  earliest  possible  moment ; 
and  all  damages  that  may  accrue  from  entering  upon  lands 
to  obtain  materials  for  such  repairs,  or  reconstruction,  shall 
be  fixed  by  the  appraisal  of  the  canal  appraisers,  or  settled 
by  the  commissioner,  as  now  provided  by  law,  and  deducted 
from  the  first  monthly  payment  after  such  appraisal,  payable 
to  the  said  party  of  the  first  part,  as  hereinafter  provided 
for,  unless  4he  said  party  of  the  first  part  sfiiall  previously 
adjust  the  said  damages  by  an  amicable  settlement  with  the 
claimants.  And  it  is  further  mutually  agreed  between  the 
parties  hereto,  that  in  case  the  actual  expense  of  repairing 
any  breach  which  may  occur  upon  any  part  of  the  canal, 
side-cuts  or  feeders,  embraced  in  this  contract,  or  any  struc* 
ture  connected  therewith,  shall  exceed  the  sum  of  five  thou- 
sand dollars,  such  excess  shall  be  paid  by  the  parties  of  the 
second  part.  And  the  said  party  of  the  first  part  agrees  to 
have  the  locks,  waste- weirs  and  feeders  on  the  said  section  well 
and  properly  attended,  the  locks  to  be  attended  night  and  day 
through  the  season  of  navigation,  and  to  have  good  and  suf^ 
ficient  lights  at  the  locks  at  all  times  during  the  night,  and 
to  keep  or  cause  to  be  kept  a  regular  account  of  the  lockages 
at  such  locks  as  the  auditor  shall  designate,  to  be  sworn  to 
by  the  lock-tender,  and  to  be  sent  to  the  auditor,  on  the  first 
day  of  every  month.  And  the  said  party  of  the  first  part 
further  agrees  to  give  prompt  and  sufficient  assistance  to 
boats  or  floats  obstructed  by  bars,  or  low  waters,  or  ^ jams' 
of  boats  in  the  canal,  or  any  navigable  feeder  embraced  in 
this  contract,  and  to  assist  the  unloading  of  sunken  boats, 
without  charge,  in  the  same  manner  as  the  superintendent  is 
required  to  do  under  section  No.  26  of  the  canal  regulations 
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of  1858.  *  *  *  It  is  agreed,  further,  between  the  par- 
ties in  this  contract,  that  the  party  of  the  first  part  may 
prosecute  offenders  for  violations  of  the  canal  laws  and  regu* 
lations,  committed  upon  that  portion  of  the  canal  or  other 
works  embraced  in  this  contract,  or  upon  any  structure  con- 
nected therewith,  and  recover  the  same  penalties  imposed  by 
law  or  any  existing  resolution  of  the  canal  board,  as  might 
have  been  recovered  for  like  offenses  if  prosecuted  by  a  canal 
superintendent ;  and  the  amount  of  such  penalties  recovered 
shall  be  accounted  for  to  the  state  by  deduction  from  monthly 
payments  to  said  party  of  the  first  part,  but  said  party  of  the 
first  part  may  sue  in  his  own  name,  and  recover  to  his  own 
use  the  actual  damages  he  may  have  sustained  inconsequence 
of  such  trespass.  *  o  o  «  o  And  it  is  further  agreed, 
that  the  work  embraced  in  this  contract  shall  be  performed 
under  the  immediate  direction  of  the  canal  commissioner  in 
charge,  and  at  such  times  and  seasons,  at  such  places  in  the 
work,  and  in  such  manner  as  the  aforesaid  commissioner  or 
the  engineer  in  charge  shall  direct ;  and  particular  reference 
shall  at  all  times  be  had  to  the  navigation  of  the  Erie  canal, 
the  safety,  protection  and  security  of  the  banks  and  of  the 
mechanical  structures  in  any  manner  connected  with  the  work 
herein  contracted  for ;  and  all  precautionary  measures  that 
may  be  deemed  necessary  for  the  security  and  protection  of  the 
aforesaid  section  of  the  canal,  and  the  navigation  of  the  same, 
shall  be  carried  into  effect  by  the  said  party  of  the  first  part, 
and  the  levels  filled  up  and  drawn  off,  as  shall  be  directed  by 
the  commissioner  or  engineer  aforesaid.  *  o  o  o  And  the 
said  party  of  the  first  part  hereby  further  promises  and  agrees 
to  perform  the  several  stipulations  of  this  contract  by  him- 
self and  workmen  under  his  immediate  superintendence,  and 
not  by  a  sub;-contract  or  sub-contractor.  And  it  is  further 
agreed,  that  if  at  any  time  any  overseer  or  workman  employed 
by  said  party  of  the  first  part  shall  be  declared  to  be  unfaith- 
ful or  incompetent  by  the  canal  commissioner  or  resident 
engineer  having  charge  of  said  work  on  that  part  of  the  canal ' 
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embraced  in  this  contract,  the  party  of  the  first  part,  on 
notice  of  such  declaration,  shall  forthwith  dismiss  such  per- 
son, and  shall  no  longer  employ  him  on  any  part  of  the  work. 
And  it  is  further  mutually  understood  and  agreed,  that  this 
contract)  or  any  interest  in  the  same,  shall  not  he  assignable 
to  any  person  or  persons  whomsoever,  without  the  written 
consent  or  approval  of  the  canal  commissioners ;  and  in  case 
of  assignment  with  stich  approval,  the  same  shall  not  be 
effectual  for  any  purpose  whaterer,  'Without  the  written  con- 
sent to  Bitch  assignment  of  the  sureties  furnished  for  the  per- 
formance of  the  contract)  or  such  assignee  furnishing  such 
new  and  satisfactory  security  as  may  be  required  in  con- 
formity with  the  provisions  of  chap.  329  of  the  laws  of  1854, 
and  the  provisions  of  the  act  entitled  ^An  act  to  secure  the 
payment  of  wages  to  laborers  employed  on  the  canals  and 
other  public  works  of  this  state,'  passed  April  10,  1850. 
And  it  is  hereby  further  understood  and  agreed  between  the 
parties  to  this  contrsu^t,  that  in  case  of  delays  arising  in  the 
progress  of  the  work,  either  from  neglect  or  inability  on  the 
part  of  the  party  of  the  first  part,  which  may  retard  the  open- 
ing of  the  Erie  canal,  or  in  any  way  embarrass  or  interfere 
with  its  navigation,  said  canal  commissioner  may  direct  the 
said  resident  engineer  to  employ  a  sufficient  force,  and  pur-* 
chase  the  necessary  materials  to  prosecute  the  work,  or  such 
portion  of  it  as  in  the  opinion  of  the  said  commissioner  may 
be  necessary  to  secure  navigation,  and  keep  the  said  section 
in  proper  repair ;  and  all  expenses  incurred  in  the  peform- 
ance  of  such  work  shall  be  paid  for  by  the  said  canal  com- 
missioner, and  the  amount  shall  be  charged  to  the  account 
of  the  aforesaid  party  of  the  first  part^  atid  deducted  from  the 
payments  hereby  agreed  to  be  paid  to  said  party  of  the  first 
part  And  it  is  further  agreed^  that  the  said  party  of  the 
first  part  shall  receive  into  and  pass  through  that  portion  of 
the  canal,  or  feeders,  included  in  this  contract,  at  all  titnes, 
all  and  so  much  water  as  may  be  necessary  or  required  for 
the  use  or  navigation  of  aiiy  part  or  parts  of  the  canal  de- 
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pendent  upon  or  connected  with  the  said  portion  thereof 
included  in  this  contract^  and  in  such  manner  as  shall  be 
directed  by  the  canal  commissioner  or  engineer  in  charge.  In 
case  the  state^  division  or  resident  engineer  shall  certify  to 
the  said  canal  commissioner;  or  to  the  contracting  board,  that 
the  repairs  npon  that  portion  of  the  canals  embraced  in  this 
contract  are  not  promptly  and  properly  made,  or  that  nnsuit^ 
able  materials  are  used,  or  that  the  locks  are  not  well  and 
properly  attended,  or  the  navigation  is  not  kept  free  from 
jams  from  boats,  timber  or  other  obstructions,  or  the  feeders 
to  said  canal  are  neglected,  so  that  there  is  not  sufficient 
water  for  navigation ;  for  all  or  either  of  the  above  causes  of 
n^lect  by  said  party  of  the  first  part,  the  canal  commissioner 
may  withhold  said  monthly  drafts  from  the  party  of  the  first 
part,  and  the  contracting  board  may  declare  the  said  contract 
abandoned,  and  thereupon  the  canal  commissioner  shall  take 
charge  of  the  work  embraced  in  this  contract,  and  make  the 
repairs  necessary  to  maintain  navigation,  in  the  manner  pro-* 
vided  for  by  chap.  105,  laws  of  1857,  in  cases  where  said  repairs 
are  not  performed  by  contract,  until  the  contracting  board  shall 
re-let  said  repairs.  In  consideration  of  the  faithful  perform-* 
ance  of  this  contract  by  the  said  party  of  the  first  part,  the 
party  of  the  second  part  agrees  to  pay  therefor,  out  of  any 
money  in  the  treasury  applicable  to  canal  repairs,  by  a  draft 
on  the  auditor  of  the  canal  department,  the  sum  of  eight 
thousand  two  hundred  and  eighty  dollars,  ($8280^)  payable 
in  equal  monthly  payments,  commencing  with  the  first  day 
of  November,  1859,  deducting  therefrom  fifteen  per  cent,  to 
be  held  to  the  end  of  each  year,  as  security  for  the  faithful 
performance  of  this  contract,  which  fifteen  per  cent  for  the 
previous  year  shall  be  paid  at  the  expiration  of  the  third 
month  of  each  succeeding  year  thereafter,  in  case  the  pro- 
visions of  such  contract  have  been  fully  complied  with.'^ 

The  plaintiffs  alleged  that  after  the  execution  and  delivery 
of  said  contract,  the  said  canal  commissioners,  as  they  were 
authorized  to  do  by  the  laws  of  the  state  of  New  ToiJ:  afore- 
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said^  made,  executed  and  delivered  to  said  Myron  H.  Milli 
a  writing  under  their  hands  as  such  commisssioners,  dated 
September  23,  1859,  whereby  they,  as  such  commissioners, 
authorized  the  said  Myron  H.  Mills  to  sell  and  assign  said 
contract  to  the  defendant ;  and  the  said  Myron  H.  Mills  did 
on  the  same  day,  by  an  instrument  under  his  hand  and  seal, 
sell,  assign  and  set  over  to  said  defendant  the  said  contract, 
and  all  of  his  right  and  title  in  and  to  the  same,  and  all  benefit 
to  be  derived  therefrom,  and  subject  to  all  the  conditions  and 
requirements  contained  in  said  contract,  and  which  might 
arise  and  accrue  by  reason  thereof  And  that  the  said  de- 
fendant on  his  part,  in  consideration  of  said  assignment,  on 
or  about  the  26th  day  of  September,  1859,  executed  and  de- 
livered to  the  people  of  the  state  of  New  York  a  bond,  dated 
that  day,  in  the  penal  sum  of  $6000,  with  two  sureties,  con- 
ditioned that  if  the  said  assignment  of  said  contract  should 
be  accepted  and  approved  by  the  canal  commissioners,  he,  the 
said  defendant,  would,  in  pursuance  of  said  contract,  at  the 
time  therein  mentioned,  enter  upon  the  execution  thereof, 
and  fully  and  faithfully  perform  the  same  according  to  the 
stipulations  contained  therein.  That  said  bond  was  after- 
wards duly  approved  by  the  canal  commissioners,  and  the 
assignment  was  also  accepted  and  approved  by  them.  That 
said  canal  commissioners  were  authorized  to  permit  said 
assignment,  and  were  authorized  and  required  to  take  and 
approve  the  bond  aforesaid  by  the  laws  of  the  state  of  New 
York.  That  the  defendant  thereupon  succeeded  to  and  be- 
came vested  with  all  the  rights  and  subject  to  all  the  liabil- 
ities of  said  Myron  H.  Mills  under  the  contract  aforesaid. 
And  that  at  the  time  for  that  purpose  mentioned  in  said  con- 
tract, the  defendant  duly  entered  upon  and  undertook  the 
execution  thereof,  and  has  ever  since  continued  to  undertake 
the  execution  of  said  contract,  and  said  contract  still  remains 
in  full  force  and  effect.  The  plaintiffs  then  alleged  that  the 
defendant  had  failed  to  perform  said  contract,  by  neglecting 
to  keep  the  tow-path  of  the  Erie  canal,  in  and  through  that 
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part  of  sectiori  eleven  thereof,  mentioned  in  said  contract^  in 
repair,  and  by  negligently  and  wrongfully,  in  violation  of  said 
contract,  suflFering  and  permitting  the  tow-path  of  the  section 
aforesaid  to  become  and  remain  uneven  and  greatly  out  of  re- 
pair during  the  season  of  canal  navigation  of  the  year  1860,  and 
by  suffering  to  be  made  and  continue  during  the  time  afore- 
saidj  in  the  tow-path  aforesaid,  large  and  deep  holes,  contrary 
to  the  condition  of  said  contract.  That  the  said  Erie  canal 
is  a  public  highway  for  the  transportation  of  property  and 
persons  by  water,  and  the  same  is  the  property  of  the  people 
of  the  state  of  New  York.  And  the  tow-path  is  a  part  of 
said  canal,  constructed  and  used  for  the  passage  of  horsey 
and  other  animals  which  are  necessarily  employed  in  towing 
canal  boats  or  other  craft  upon  and  along  the  said  canal,  and 
upon  and  along  section  eleven  aforesaid ;  and  it  became  and 
was  the  duty  of  the  defendant,  under  the  contract  aforesaid, 
to  make  and  keep  the  tow-path  of  said  canal,  through  the 
said  section  eleven,  in  such  repair  that  horses  and  other  ani- 
mals lawfully  engaged  in  towing  canal  boats  or  other  craft, 
or  for  any  purpose  lawfully  passing  along  said  tow^-path,  might 
pass  upon,  over  and  along  the  same,  conveniently  and  safely. 
That  on  or  about  the  17th  day  of  October,  1860,  and  during 
the  navigation  season  of  that  year,  two  horses,  the  property 
of  the  plaintiffs,  were  lawfully  passing  upon,  over  and  along 
the  tow-path  of  section  number  eleven  of  the  Erie  canal,  men- 
tioned in  ^id  contract,  in  the  night  time,  and  were  lawfully 
employed  by  the  plaintiffs  to  tow,  and  were  then  towing 
through  the  section  aforesaid,  a  canal  boat  of  the  plaintiffs, 
their  property,  and  lawfully  passing  through  said  canal,  and 
while  said  horses  were  carefully,  properly  and  lawfully  pass- 
ing over  and  upbn  the  tow-path  of  the  section  aforesaid,  em- 
ployed at  the  work  of  towing  along  said  canal  in  the  section 
aforesaid,  the  said  horses,  in  consequence  of  and  for  the  sole 
reason  that  the  tow-path  of  said  canal  in  said  section  eleven, 
mentioned  in  said  contract,  was  then  in  the  bad  condition 
and  out  of  repair,  as  hereinbefore  stated,  and  was  then  unsafe 
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and  unfit  for  the  passage  of  horses  employed  as  aforesaid, 
fell  or  were  precipitated  into  the  canal  in  said  section  eleven, 
and  one  of  said  horses  was  drowned  and  wholly  lost  to  the 
plaintiffs,  and  the  other  of  said  horses,  and  the  harness  upon 
said  horses  used  in  the  business  of  towing  said  boat,  were 
greatly  injured.  That  said  horse  so  drowned  and  lost  was 
of  the  value  of  $100,  and  the  damage  done  to  the  other  of 
said  horses,  and  to  said  harness,  was  the  further' sum  of  $25. 
That  the  loss  of  said  horse  and  the  damages  to  the  other, 
and  the  harness  aforesaid,  was  wholly  occasioned  by  the  neg- 
lect of  the  defendant  to  make  and  maintain  said  tow-path 
of  said  section  of  the  canal  in  that  repair  and  condition  in 
which  he  was  required  to  keep  the  same^  in  and  by  the  tenns 
of  said  contract,  and  that  said  loss  and  damage  was  not  in 
any  respect  occasioned  by  want  of  care  and  diligence  on  the 
part  of  the  plaintiffs  or  their  servants.  That  said  tow-path 
was  out  of  repair,  as  hereinbefore  set  forth,  for  a  long  time  ' 
prior  to  the  time  said  horses  fell  into  the  canal  as  above 
stated^  and  that  the  defendant  well  knew  the  same. 

Wherefore  the  plaintiffs  demanded  judgment  against  the 
defendant  for  one  hundred  and  twenty-five  dollars  and  inter* 
est,  besides  costs. 

The  defendant  demurred  to  the  complaint,  on  the  ground 
that  it  did  not  state  facts  sufiicient  to  constitute  a  cause  of 
action.  The  court  overruled  the  demurrer,  with  leave  to  the 
defendant  to  answer  on  payment  of  costs.  The  defendant 
thereupon  appealed. 

Samud  J.  Croohsy  for  the  appellant. 

Edward  Harris^  for  the  respondents. 

By  the  Courts  Johnson,  J.  The  principle,  respondeat 
superior f  does  not  apply  to  a  case  like  this^  and  afibrds  no 
shield  to  the  defendant.  This  is  fully  settled  in  the  cases  of 
Blake  v.  Ferris ,  (1  Seld.  48 ;)  Pack  v;  The  Mayor  dc.  of 
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New  Tork,  (4  id.  222 ;)  and  Kdly  v.  Same,  (1  Kern.  432.) 
He  is  in  no  sense  an  agent  or  servant  of  any  one,  but  is  ex- 
ercising an  independent  employment  under  an  express  and 
specific  contract.  This  contract  the  statute  authorizes  the 
contracting  board  to  make ;  which  board  is  composed  of  the 
canal  commissioners,  the  auditor  of  the  canal  department, 
and  the  state  surveyor  and  engineer.  It  is  part  of  the  sys- 
tem adopted  by  the  state  for  maintaining  the  public  works, 
and  keeping  its  property  in  repair.  Formerly  this  was  done 
through  the  machinery  or  agency  of  superintendents  of  re- 
pairs, who  were  public  officers,  charged  by  statute  with  the 
duty  of  doing,  or  causing  to  be  done,  under  the  general  su- 
pervision of  the  canal  commissioners,  just  what  the  defendant 
has  undertaken  to  do  by  his  contract. 

Neither  the  contracting  board,  nor  the  canal  commission- 
ers, can  be  held  to  incur  any  liability  for  accidents  or  injuries 
to  third  persons,  by  reason  of  the  failure  of  these  contractors 
to  perform  their  contracts.  The  servants  of  the  sovereign 
thus  contracting  in  their  official  capacity  were  never,  in  any 
way,  liable  upon  such  contracts,  made  within  the  scope  of 
their  authority,  or  for  the  wrongful  acts  or  omissions  of  the 
persons  with  whom  they  contrcwted.  The  principle  of  re- 
epondeat  superior  never  applied  in  such  a  case.  (Broom's 
Legal  Maxima,  390,  and  cases  there  died.)  Nor  is  the 
sovereign,  or  state,  liable  in  such  a  case ;  because  negligence 
in  the  selection  of  an  agent  or  servant  cannot  be  imputed 
against  the  state. 

The  question  then  arises,  whether  the  defendant  can  be 
held  liable  for  the  alleged  injury,  occasioned  by  his  neglect  or 
refusal  to  make  the  repairs,  and  to  keep  the  tow-path  of  the 
canal  in  repair,  according  to  his  contract.  He  is  not  a  public 
officer,  but  a  mere  individual  contractor,  whose  obligations 
and  duties  all  spring  from  the  provisions  of  his  contract,  in- 
stead of  the  requirements  of  the  statute  or  the  common  law. 

There  is  ilo  doubt  that  a  superintendent  of  repairs,  charged 
with  the  same  duty,  and  under  the  same  obligation  by  virtue 
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of  Us  office^  would  be  held  liable  in  a  case  like  this.  (Shep^ 
herd  V.  Lincoln^  17  Wend.  250.  Adait  v.  Brady,  4  StB, 
630.)  But  this  is  upon  the  ground  of  the  legal  duty  he 
owed  to  the  public,  as  a  public  officer.  There  is  of  coarse 
no  privity  of  contract  between  the  plaintiffs  and  the  defend- 
ant, on  which  the  liability  of  the  latter  to  the  former  can  be 
made  to  rest.  And  unless  the  defendant  under  his  contract 
can  be  held  to  owe  a  legal  duty  to  the  public,  to  perform  it, 
I  do  not  see  any  ground  upon  which  this  action  can  be  main-* 
tained. 

I  think  no  case  can  be  found,  nor  am  I  aware  of  any 
principle  of  law,  which  makes  a  mere  contractor,  though 
upon  a  public  work,  who  is  not  a  public  officer,  liable  to 
third  persons  for  damages  occasioned  by  the  non-performance 
of  the  obligations  of  his  contract.  There  is  a  material  and 
plain  distinction  between  obligations  or  duties  imposed  by 
law,  as  upon  public  officers,  and  those  created  by  contract 
merely.  In  regard  to  the  former,  they  are  created  for  the 
benefit  of,  and  are  due  to,  every  one  who  has  occasion  for,  or 
an  interest  in,  their  performance ;  and  hence  any  one  who 
sustains  an  injury  which  is  personal  to  himself,  and  not  com- 
mon to  all  others,  by  means  of  their  non-performance,  or 
their  improper  performance,  may  maintain  an  action  against 
him  who  owes  the  duty,  to  recover  the  damages  thus  sus- 
tained. But  as  to  the  latter,  they  rest  between  the  contract- 
ing parties  alone,  and  none  but  parties  or  privies  can  enforce 
them,  or  maintain  an  action  to  recover  damages  for  a  neglect 
or  refusal  to  perform  them.  It  is  urged  on  behalf  of  the 
plaintiffs  that  this  contract  being  one  in  regard  to  a  publio 
work,  which  is  for  certain  purposes  a  public  highway,  and 
for  keeping  it,  as  such  highway,  in  repair,  is  in  the  nature  of 
a  public  obligation  or  duty,  owing  to  every  one  lawfully  using 
such  highway ;  and  that  unless  they  can  maintain  this  action 
they  are  remediless,  as  they  have  no  right  of  action  against 
the  canal  commissioners,  or  the  contracting  board,  or  the 
state.    It  may  be  that  the  plaintiffs  are  without  remedy,  if 
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this  action  fails ;  but  that  consequence  would  furnish  us  with 
no  authority  to  change  a  well  established  rule  of  law. 

The  character  of  the  work  contracted  to  be  done,  can  never 
be  held  to  change  the  character  of  the  obligation  of  the  con- 
tracting party.  It  is  still  private  and  personal,  and  not  in 
any  legal  sense  public  and,  official.  I  think  no  one  would 
contend  that  the  defendant  could  be  indicted  for  neglecting 
to  keep  the  canal,  or  the  towing  path,  in  repair,  according  to 
his  contract. 

The  precise  question  here  presented  was  decided  in  the 
case  of  Minard  v.  Meady  not  reported,  (a)  in  apcordance 
with  the  foregoing  views,  by  our  brethren  in  the  eighth  dis-* 
trict.  A  very  able  and  conclusive  opinion  by  Gkover,  J., 
which  was  concurred  in  by  all  the  judges,  has  been  furnished 
us  by  the  learned  justice  who  delivered  it.  The  conclusions 
arrived  at  in  that  case  we  fully  approve  and  adopt. 

It  follows,  therefore,  that  the  den^urrer  was  well  taken, 
and  was  erroneously  overruled  at  the  special  term. 

The  defendant  must  have  judgment  on  the  demurrer. 

[MoMBOB  Qebbbal  Tbbk,  September  1, 1862.  Jdhnson^  WeUe^  and  J.  O, 
Sm/Uh,  JoBtices.] 

(a)  The  following  is  the  case  referred  to : 

HiNABD  V«.   MbAD,  . 

By  ihe  Courts  Groybb,  J.  The  question  involved  in  this  case  is  one  of 
much  public  importance,  although  the  amount  between  the  parties  is  incoiH 
siderable.  By  chapter  827  of  laws  of  1854,  the  c$nal  commissioners  were 
required  to  let  by  contract  to  the  lowest  bidder  the  repairs  upon  three  super- 
intendents* sections  upon  the  Erie  canal.  The  contractor  is  reqnired  to  give 
adequate  security  for  the  performance  of  his  contract  Further  to  secure 
such  performance,  fifteen  per  cent  is  to  be  retained  from  the  monthly  pay- 
ments thereon  until  the  expiration  of  the  third  month  of  the  ensuing  year, 
and  provision  is  also  made  for  declaring  the  contract  abandoned,  by  the  canal 
board,  in  case  of  failure  to  perform  by  the  contractor ;  in  which  event  the 
canal  commissioner  is  to  take  charge  of  such  sections,  and  make  the  repairs 
necefUfirjr  to  maintain  navigation,  in  the  manner  i-equired  by  law.  By  chapter 
664  of  laws  of  1865,  the  canal  commissioners  are  authorized  to  let  by  con- 
tract, under  the  provisions  of  the  preceding  act,  the  repairs  upon  any  com- 
pleted superintendent's  section  on  any  of  the  canals  of  the  state,  under  the 
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^proval  and  directioDs  of  the  canal  board.  The  authorities  establish  the 
principle  that  when  a  franchise  is  conferred  by  the  sovereign  power  upon  a 
corporation  or  indindnal,  in  consideration  of  which  such  corporation  or  indi^ 
Tidaal  is  required  to  perform  certain  duties,  such  corporation  or  indiYidual  la 
liable,  in  a  civil  action,  to  a  party  sustaining  an  ii\jury  peculiar  to  himself, 
from  neglect  of  performance.  The  cases  establishing  this  principle  are  cited 
•  and  reviewed  in  Conrad  v.  The  Trustees  of  lihaca,  (16  N.  Y.  Rep,  168;)  and 
in  Weei  v.  The  Trustees  of  Brociportf  (Reporter's  note  to  ease,  supra.)  It  is 
argued  by  the  plaintiff's  counsel  that  a  contractor  for  repairs  upon  the  canal, 
pursuant  to  the  statute,  is  also  liable  to  an  action  at  the  suit  of  a  party  sus- 
taining an  iiynry  peculiar  to  himself,  in  consequence  of  the  neglect  of  such 
contractor  to  perform  his  contract.  The  absence  of  any  precedent  for  such 
action  is  not  conclusive,  1^  the  case  comes  fairly  within  the  principle  of  adju- 
dicated cases.  If  the  action  is  sustained,  it  becomes  important  to  determine 
upon  what  it  is  founded.  If  upon  contract,  the  defendant  cannot  be  impris- 
oned upon  the  judgment ;  if,  upon  a  breach  of  duty  ei\j.oined  by  law,  he  can 
be  so  imprisoned.  I  am  not  aware  of  any  cases  holding  that  a  .contract  en- 
tered into  by  an  individual  with  the  public,  creates  any  higher  legal  duty  of 
performance  I  than  if  entered  into  with  an  individual;  or  that  the  breach  is 
attended  by  any  other  consequence,  unless  such  consequence  is  especially 
provided  by  statute.  When  the  sovereign  power  enters  into  a  contract,  sim- 
ply, without  by  law  providing  an  additional  security  to  enforce  performance, 
resort  can  only  be  had,  in  case  of  breach,  to  the  remedies  prescribed  by  law 
available  to  other  parties  in  like  cases.  Should  it  be  held  that  such  contracts 
create  a  duty  analogous  in  its  character  to  a  duty  enjoined  by  law  upon  cor- 
porations and  individuals,  the  consideration  for  the  performance  of  which  was 
the  grant  of  a  franchise,  it  would  follow  that  the  breach  of  such  contract 
could  be  punished  by  indictment.  Such  a  proposition,  I  think,  no  one  will  at- 
tempt to  maintain.  Among  the  great  number  of  misdemeanoi-s  existing  at 
common  law  or  created  by  statute,  no  mention  is  made  of  a  failure  to  perform 
a  contract  with  the  public  or  sovereign  power.  The  simple  non-performance 
of  a  contract  entered  into  in  good  faith  with  the  public  or  any  other  party, 
was  never  the  subject  of  criminal  prosecution.  In  all  cases  where  a  duty  of 
a  public  nature  is  positively  enjoined  by  law  upon  a  corporation  or  individual, 
Ikilure  to  perform  such  duty  is  a  misdemeanor.  It  follows,  then,  that  this 
action  cannot  be  maintained  upon  the  ground  of  a  failure  to  perform  a  public 
duty  etgoined  by  law.  The  defendant  has  only  been  guilty  of  a  breach  of 
contract,  and  his  person  cannot  be  imprisoned  upon  any  judgment  recovered 
against  him  for  such  breach.  Can  this  action  be  maintained  upon  the  con- 
tract 1  The  plaintiff  is  not  a  party  thereto,  and  the  general  rule  certainly  is, 
tha^  .actions  upon  contracts  can  only  be  maintained  by  the  parties  and  their 
repreaentatives,  or,  under  the  code,  their  assignees.  It  has  never  been  the 
rule  that  more  than  one  action  could  be  maintained  for  a  single  breach  of  a 
contract.  In  this  case  an  action  can  be  maintained  by  the  canal  conunission- 
era  against  the  defendant  and  his  bail,  and  the  state  was  legally  liable  to  the 
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plidntiff  for  the  loss  of  his  hone  in  consequence  of  the  fkilnre  to  repair  the 
towing  path.  I  cannot  see  why  they  might  not  recoyer,  therefor;  such  want 
of  repair  being  the  direct  and  proximate  caose  of  the  loss.  At  all  events  the 
action  could  be  maintained,  and  a  recovery  had  for  such  damages  as  were 
sustained  by  the  state  consequent  upon  the  defendant's  breach.  I  have  not 
been  able  to  find  any  case  which,  upon  a  careftil  analysis,  comitenances  the 
idea  that  such  a  contract  ennr^s  to  the  benefit  of  the  entire  community,  thus  ' 
enabling  any  one  sustaining  a  peculiar  ii\|ury  to  sustain  an  action  for  the 
breach.  Yet  that  is  precisely  what  is  claimed  by  the  plaintiff  in  this  case. 
The  position  is,  that  any  one  entering  into  a  contract  with  the  public  for  the 
performance  of  any  particular  thing  for  a  pecuniary  compensation,  becomes 
not  only  obligated  to  the  pubUo  but  to  every  member  of  community,  and 
liable  to  a  civil  action,  not  only  at  the  suit  of  the  public,  but  of  every  indi- 
vidual sustaining  a  peculiar  loss  from  a  breach.  This  position  is  sought  to  be 
maintained  by  the  reasoning  of  Judge  Selden  in  Weet  v.  Trutieei  of  Brath- 
port,  I  have  carefully  examined  the  opinion  of  the  learned  judge  in  that 
case,  and  am  ,unable  to  discover  any  such  doctrine.  True,  the  reasons  assigned 
for  the  decision  of  some  of  the  cases  discussed  may  appear  to  sustain  it,  but 
when  taken  in  connection  with  the  cases  themselves,  entirely  fail,  I  think,  to 
establish  it.  In  HenUy  v.  The  Mofor  and  Burgesses  of  Lyme  RegtSy  (6  Bif^. 
91,)  it  was  held  that  an  action  lay  against  the  borough  of  Lyme,  to  recover 
damages  sustained  fh>m  neglect  to  repair  certain  sea-banks.  In  that  case  it 
was  said  by  Park,  J.  in  giving  the  opinion  of  the  court,  that  wherever  an  in- 
dictment lies  for  non-repair,  an  action  on  the  case  will  lie  at  the  suit  of  a 
party  sustaining  any  peculiar  damage.  This  the  learned  Judge  supposes,  in 
Weet  V.  Trustees  of  Broekport,  is  not  quite  correct,  for^  the  reason  that,  were 
it  so,  it  would  include  public  officers  neglecting  to  perform  official  duties.  He 
cites  numerous  cases  showing  that  the  latter  do  not  fall  within  that  principle. 
He  then  endeavors  to  show  that  the  true  reason  of  the  abjudication  was  the 
consideration  received  by  the  borough  for  the  obligation  imposed.  With  def- 
erence, I  submit  the  consideration  had  nothing  to  do  with  the  question.  Had 
the  borough  received  no  grant  of  land  from  the  crown,  or  other  valuable  con- 
sideration, for  performing  the  duty,  yet  had  that  duty  been  positively  en- 
joined by  law,  the  defendant  would  have  been  equally  liable  to  an  indictment 
or  action,  for  a  failure  to  perform. 

I  understand  the  Judge  in  Henley  v.  Mayor  ^e.  of  Lyme  Begis,  (supra,)  as 
speaking  not  of  officers  but  of  corporations  and  individuals,  upon  whom  du- 
ties of  a  public  nature  were  imposed  by  law,  as  liable  to  the  action  in  all  cases 
when  liable  to  an  indictment,  that  is,  when  a  legal  duty  of  a  public  nature  had 
been  violated.  The  error,  I  think,  consists  in  placing  the  decision  upon  the 
ground  of  an  agreement,  for  a  consideration,  instead  of  a  duty  imposed  by  law. 
Officers  other  than  those  who  perform  duties  for  individuals  for  a  compensa- 
tion received  from  them,  would  not  fall  within  the  principle ;  not  because  they 
may  be  placed  in  this  position  against  their  will,  or  receive  no  compensation 
for  their  services,  but  for  reasons  of  public  policy,  which  requires  that  the  per- 
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fbnnaiioe  of  their  duties  shoald  be  enforoed  by  the  puSlic  authority,  and  that 
they  should  not  be  harassed  by  a  multiplicity  of  actions  by  individuals.  With 
deference  I  think  such  are  the  grounds  pf  their  exemption,  (if  exempt,  ai  to 
which  I  give  no  opinion.)  The  whole  class  of  cases  holding  municipal  oorpo- 
lations  liable  to  individuals  for  a  failure  to  perform  duties  ei\{oined  by  law, 
depend  upon  the  same  principle.  The  legislature,  designing  to  promote  the 
welfare  of  a  particular  locality,  incorporate  the  inhabitants,  and  confer  upon 
such  corporation  certain  franchises  and  impose  certain  duties.  The  idea  of 
construing  this  exercise  of  sovereign  power  of  legislation  Into  a  contract  by 
which  the  corporation  so  created  promises,  in  consideration  of  the  ftmnchises, 
to  perform  the  duties,  strikes  me  as  more  ingenious  than  substantial.  It  ia 
true  that  in  our  government  such  corporations  are  not  created,  as  a  general 
rule,  and  duties  imposed  without  the  consent  of  the  people  immediately  inter- 
ested, but  there  is  nothing  in  the  way  of  the  legislature  so  doing,  I  appre- 
hend that  it  would  scarcely  be  regarded  as  a  defense  to  an  indictment  or 
action,  that  the  charter  prescribing  the  duty  had  been  imposed  upon  the  peo- 
ple against  their  unanimous  wish ;  yet  in  such  a  case  the  law  oould  hardly 
imply  a  promise  to  perform  a  duty.  The  same  principle  applies  to  im  lndl» 
vidual  to  whom  the  franchise  of  a  ferry,  toll-bridge,  or  any  other,  is  granted. 
The  law,  in  all  such  cases,  imposes  a  duty  commensurate  with  the  grut,  and 
the  grantee  is  liable  to  an  individual  for  a  special  injury  occasioned  by  non- 
performance. It  appears  to  me  that  this  principle,  and  this  alone,  lies  at  the 
foundation  of  all  the  cases.  Perhaps  the  case  of  Fidding  t.  Fa/y  (^Cro.  Mia. 
669)  may  be  regarded  as  an  exception.  In  that  case  it  was  held  that  a  cosr 
torn  requiring  a  parson  to  keep  a  bull  and  a  boar  for  the  use  of  the  inhabitr 
ants  of  the  parish  was  a  good  custom,  and  an  action  would  lie  against  the  par- 
son by  a  parishioner  for  neglecting  so  to  do.  In  another  report  of  the  oase  \% 
is  said  that  the  action  lieth  not,  unless  the  plaintiff  show  a  prescription  for  it 
and  a  consideration  for  such  prescription,  as  that  the  parson  had  an  incretee 
of  tithes.  Now  of  this  case  it  may  be  said  that  a  prescription  prssupposes  a 
grant  or  contract  having  a  lawful  origin,  and  thst  should  any  one  contract  witl^ 
the  inhabitants  of  a  district  to  do  any  thing  for  their  benefit  severally  in  con- 
sideration of  a  several  payment  by  them  of  a  certain  tithe  or  any  thing  else,  I 
can  see  no  difficulty  in  such  inhabitants  seTerally  maintaining  an  action  against 
him,  and  if  the  contract  was  with  the  inhabitants  all  Jointly,  no  diftculty  e^ 
cept  as  to  the  Joinder  of  parties.  Tet  I  think  this  does  not  at  all  tend  to  show 
that  one  who  had  contracted  with  the  commissioners  of  highways  to  repair, 
and  neglected  to  do  any  thing  about  it,  would  be  liable  to  a  party  losing  a 
horse  for  want  of  such  repair ;  or  that  an  army  contractor  who  for  a  certain 
sum  had  agreed  with  the  goTernment  to  deliver  flour  at  a  fixed  time  and  place 
would,  in  case  of  fiiilure  to  perform,  be  liable  to  a  soldier  for  an  iq}nry  sus- 
tained from  want  of  bread.  Once  adopt  the  principle  contended  for  by  the 
plaintiff  and  there  is  no  limit  to  the  liability  of  a  contractor  with  the  public. 
Better  adhere  to  the  andent  laodnarks,  and  sustain  the  action  only  where  the 
doty  is  imposed  by  law  positive  In  Its  charaoter ;  and  if  this  Inoliides  pnbtto 
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offlcen,  snbject  tbem  to  the  liability,  oulen  exempt  tiierefrom  od  the  ground 
of  public  policy,  or  by  a  coarse  of  Judicial  decisions  that  cannot  be  disturbed. 
In  none  of  the  cases  that  have  fkllen  under  ray  notice,  where  an  action  has 
been  maintained  by  an  indiTidual,  was  there  any  contract  with  the  public 
upon  which  an  action  could  be  maintained  by  the  public  Upon  reason  and 
authority  I  think  this  action  ci^nnot  be  maintalued,  and  that  the  Judgment  of 
nonsuit  should  be  affirmed. 

HoTT,  P.  J.  dissentcvi. 

[Ebii  Gihisal  TaBM,  September  8, 1800.    Ecyt,  Marvin,  Dam*  and  Cfro- 
vm;  Justices.] 


Dennis  0.  Fabbell  vs.  William  Hildbeth. 

In  order  to  brini;  the  interest  of  a  mortgagor  of  chattels  within  the  power  of 
an  execution,  there  must  be  an  absolute  right  of  possession  for  a  certain  and 
definite  period,  at  the  time  the  levy  is  made. 

If  the  time  is  uncertain  or  contingent,  it  cannot  be  certain  or  absolute ;  and 
if  it  be  contingent  and  liable  to  be  defeated  at  any  moment,  it  is  not  for  a 
definite  period. 

A  provision,  in  a  mortgage,  allowing  the  mortgagee,  in  case  he  shall  at  any 
time  deem  himself  insecure  or  unsafe,  to  take  possession  of  the  property 
and  sell  it,  previous  to  the  time  fixed  for  the  payment  of  the  debt,  destroys 
the  mortgagor's  implied  right  to  remain  in  possession  a  moment,  provided 
the  mortgagee  shall  deem  himself  insecure,  and  leaves  him  a  mere  tenant 
at  suff^erance.  The  natnre  of  his  interest  is  thereby  determined  to  be  uncer- 
tain and  contingent. 

And  if  a  sheriff,  in  such  a  case,  with  notice  of  the  mortgage,  and  after  demand 
of  the  property  by  the  mortgagee,  proceeds  to  sell  the  same,  on  execution 
against  the  mortgagor,  he  renders  himself  liable  to  the  mortgagee. 

THIS  was  an  appeal  from  a  judgment  of  the  county  court 
of  Ontario  county,  reversing  the  judgment  of  a  justice  of 
the  peace.  The  action  was  brought  to  recover  for  the  wrong- 
ful conversion  of  a  wagon  and  a  yearling  heifer,  which  prop- 
erty the  plaintiff  claimed  by  virtue  of  a  chattel  mortgage 
executed  to  him  by  John  Farrell,  the  owner  of  the  property. 
The  mortgage  was  executed  January  23d,  1860,  and  was 
filed  in  the  town  clerk's  office  on  the  24th  day  of  the  same 
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month.  It  was  given  to  secure  the  payment  of  $50  and  inter- 
est in  one  year  from  the  date.  It  contained  the  following 
clause :  ^^  And  in  case  the  said  Dennis  0.  Farrell  shall  at  any 
time  deem  himself  insecure  or  unsafe,  it  shall  be  lawful  for 
him  to  take  possession  of  such  property  and  to  sell  the  same 
at  public  or  private  sale,  previous  to  the  time  above  men- 
tioned for  the  payment  of  said  debt/'  &c.  The  answer  was  a 
general  denial,  and  it  also  alleged  that  the  mortgage  was 
fraudulent  and  void  as  to  judgment  creditors.  The  defend- 
ant, as  sheriff  of  Ontario  county,  by  one  of  his  deputies,  levied 
upon  the  property  on  the  9th  day  of  April,  1860,  by  virtue 
of  an  execution  issued  upon  a  judgment  recovered  by  David 
Pomeroy  against  John  Farrell,  the  mortgagor,  previous  to  the 
execution  of  the  chattel  mortgage.  The  plaintiff  proved  a 
demand  of  the  property,  of  the  sheriff,  which  was  refusedi  and 
the  plaintiff  forbade  the  sale.  The  sheriff  sold  the  property, 
on  the  execution.  The  cause  was  tried,  in  the  justice's  court, 
before  a  jury ;  who  found  a  verdict  in  favor  of  the  plaintiff 
for  $46  damages  and  costs,  and  the  justice  entered  judgment 
for  the  plaintiff  thereon. 

E,  W.  Gardner,  for  the  appellant. 

JE.  M,  Mason,  for  the  respondent 

By  the  Court,  Welles,  J.  The  only  question  in  this  case 
requiring  particular  consideration  is  whether,  at  the  time  of 
the  levy  or  the^demand  by  the  plaintiff  of  and  upon  the  prdpr 
erty  in  question,  John  Farrell,  the  judgment  debtor  and 
mortgagor,  had  an  interest  in  the  property,  liable  to  be  levied 
upon  and  sold  on  execution  against  him.  The  mortgage  was 
given  on  the  23d  of  January,  1860,  and  filed  in  the  proper 
town  clerk's  office  the  next  day,  January  24th.  It  containe4 
the  usual  insecurity  clause  in  chattel  mortgages.  The  levy 
by  virtue  of  the  execution  in  favor  of  Pomeroy  was  on  a  sub- 
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sequent  day,  but  before  the  day  appointed  for  the  payment 
of  the  money  secured  by  the  mortgage. 

It  is  well  settled  that  the  interest  of  a  mortgagor,  having 
a  right  to  redeem,  and  a  right  to  the  possession  of  the  mort« 
gaged  property  for  a  definite  period,  may  be  sold  on  execu- 
tion. (Mattison  y.  BaucuSy  1  Comet.  295,  and  authorities 
there  cited,)  It  is  equally  well  settled  that  where  the  mort- 
gagor has  retained  no  other  interest  in  the  property  than  an 
equity  of  redemption,  such  interest  h  not  the  subject  of  levy 
and  sale.  (Mattison  y.  Baucus,  supra.)  A  great  many 
other  cases,  to  the  same  effect,  might  be  cited.  In  order  to 
bring  the  interest  of  the  mortgagor  within  the  power  of  an 
execution,  there  must  be  an  absolute  right  of  possession  for  a 
certain  and  definite  period,  at  the  time  the  levy  is  made.  If 
the  time  is  uncertain  or  contingent,  it  cannot  be  certain  or 
absolute ;  and  if  it  be  contingent  and  liable  to  be  defeated 
at  any  moment  of  time,  as  in  the  present  case,  it  is  not  for  a 
definite  period.  Who  would  enter  into  competition  at  the 
sale  when  he  knew  that  if  he  purchased,  his  title  might  be 
defeated  the  next  moment,  by  the  claim  of  the  mortgagee 
under  the  insecurity  clause.  The  nature  and  extent  of  the 
interest  remaining  in  the  mortgagor  immediately  after  the 
execution  and  delivery  of  the  mortgage,  is  the  test,  unless 
that  interest  has  changed  and  become  enlarged  afterwards 
and  before  the  levy. 

The  mortgage  conveyed  all  the  mortgagor's  title  and  inter- 
est  in  the  property  to  the  mortgagee,  subject  to  be  defeated 
by  payment  by  the  law  day.  By  the  express  provision  in 
the  mortgage  securing  to  the  mortgagee,  in  case  of  non-pay- 
ment when  the  nioney  became  due,  the  right  to  take  posses- 
sion and  sell,  &c.,  an  agreement  was  implied  on  the  part  of 
the  mortgagee  to  allow  the  mortgagor  to  remain  in  possession 
until  the  money  became  due,  {HaU  v.  Samson^  19  How.  Pr. 
Bep.  481 ;)  except  for  the  subsequent  provision  in  the  mort- 
gage, allowing  the  mortgagee  to  enter  and  sell  at  any  time 
when  he  felt  insecure,  &a    That  clause  destroyed  the  mort* 
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gagor's  right  to  remain  in  poflsession  a  moment,  provided  the 
mortgagee  deemed  himself  insecure,  and  left  him  a  mere  ten* 
ant  at  sufferance.  The  nature  of  his  interest  was  thereby 
determined  to  be  uncertain  and  contingent ;  and,  I  had  8up-» 
posed,  determined  the  question  against  the  right  of  9U  ex* 
ecution  creditor  to  levy  and  sell.  But  if  a  demand  by  the 
mortgagee  was  necessary,  as  is  held  in  the  case  last  cited,  there 
was  evidence  of  one  in  this  case,  at  least  sufficient  to  submit 
to  the  jury.  There  was  abundant  ground  for  a  feeling  of 
insecurity  on  the  part  of  the  mortgagee ;  .the  sale  was  forbid- 
den and  the  property  demanded ;  and  all  the  questions  were 
submitted  to  the  jury.  And  the  return  does  not  show  that 
any  objection'  was  raised  or  point  made  on  the  trial,  on  the 
question  of  the  form  or  sufficiency  of  the  demand.  The  jury, 
under  the  evidence,  would  have  been  well  warranted  in  find* 
ing  that  the  mortgagee  felt  himself  insecure  and  unsafe,  and 
therefore  made  the  demand  and  forbade  the  sale.  The  de» 
fondant's  deputy,  notwithstanding,  and  after  direct  personal 
notice  of  the  mortgage,  proceeded  to  sell  the  property. 

The  judgment  of  the  county  court  should  be  reversed,  and 
that  of  the  justice  affirmed* 

[MovBOB  Gbnbbal  Tbrm,  Bepten&ber  1,  1S62.    /oftniofi,  /.  C,  Smkh  And 
Wdltif  JilrtaeM.] 


IsAAO  BuTts  f>8.  William  Wood,  Dahiel  Wood,  John 
Cornwall  and  The  Bochesteb  and  Websteb  Plank 
BoAD  Company. 

The  relation  between  directoirs  of  a  corporation  and  its  stockholders,  is  that 
of  trostee  and  cestuU  que  Phui,  And  if  the  directors  pay  over  the  ftinds  in 
their  hands  or  io  the  traasary  to  an  individual  upon  a  pretended  claim, 
which  they  know,  or  most  be  presumed  to  know,  is  wholly  unfounded  in 
law,  it  is  a  breach  of  trust  on  their  part 

Where  W.,  who  was  secretary  and  treasurer  of  a  corporation,  and  also  one  of 
the  directors,  presented  a  claim  to  the  board  of  directors  for  compeosatioii 
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Ibr  his  serrloes  as  tecretarj,  which  claim  waa  allowed,  and  ordered  to  be 
paid,  by  the  rote  of  the  three  directors  preaeot,  W.  himself  beiog  one  of 
them,  his  father  another,  and  a  relative  the  third ;  Bdi  that  the  transac- 
tion challenged  the  most  jealons  and  severe  scrutiny,  even  if  there  was  legal 
color  for  the  claim.  But  that,  there  being  in  fact  no  legal  claim,  the  coart 
waa  in  daty  boand  to  pronounce  the  disposition  of  the  funds  of  the  com- 
pany, thus  made,  fraudulent  and  void,  as  against  the  other  stockholders. 
JJsU,  i£iMo^  that  a  stockholder  of  the  corporation  could  maintain  an  action  in 
bis  own  behalf  and  in  behalf  of  the  other  stockholders,  against  the  three 
directors  constituting  a  minority  of  the  board,  by  whom  the  resolution  was 
paned,  to  set  aside  the  transaction,  as  an  abuse  of  trust,  and  for  the  repay- 
ment of  the  money. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  brought,  among  other  things, 
to  set  aside  the  action  of  the  defendants,  as  directors  of  the 
Bochestet  and  Webster  Plank  Boad  Company,  in  voting  to 
to  the  defendant  Daniel  Wood  compensation  for  services  as 
secretary  of  the  company.  The  plaintifif  sued  in  behalf  of 
himself  and  all  other  stockholders  in  the  company  who  should 
oome  in  and  make  themselves  parties  to  the  action.  The 
complaint)  among  other  things,  alleged  the  incorporation  of 
the  company  under  and  by  virtue  of  the  laws  of  this  state, 
for  |he  construction  and  maintenance  of  a  plank  road  from 
the  dty  of  Bochester  to  and  into  the  town  of  Webster,  both 
in  the  county  of  Monroe,  with  a  capital  stock  of  $24,000, 
divided  into  shares  of  $100  each ;  that  said  corporation  was 
created  on  or  about  the  26th  day  of  December,  1849 ;  that 
the  road  contemplated  to  be  constructed  by  said  corporation 
was  shortly  thereafter  constructed,  and  ever  since  has  been 
maintained.  That  the  affairs  of  said  corporation  are  admin- 
istered by  five  directors  or  trustees,  chosen  by  the  stockhold- 
ers annually,  one  of  whom  is  chosen  president  and  another 
secretary  and  treasurer  of  said  corporation.  That  the  defend- 
ant William  Wood  is  now  and  has  been  one  of  the  directors 
of  said  corporation  from  its  original  organization,  except  one 
year ;  that  the  defendant  Daniel  Wood  became  a  director  of 
said  corporation  on  the  12th  day  of  September,  1854,  and 
ever  since  has  been,  and  that  said  Daniel  Wood  became  the 
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Becretary  and  treasurer  of  said  corporation  on  the  26th  day 
of  September^  1854^  and  ever  since  has  been ;  that  the  de* 
fendant  John  Cornwall  became  a  director  of  said  corporation 
on  the  28th  day  of  December,  1858,  and  ever  since  has  been. 
That  the  defendant  William  Wood,  since  the  year  1855,  has 
been  the  euperintendent  of  said  plank  road  company.  That  the 
salary  of  the  secretary  and  treasurer,  Isaac  B.  Elwood,  Esq. 
was  fixed  at  $50  per  year,  and  one  per  cent  upon  the  amount 
of  moneys  reoelTed  by  said  treasurer,  and  that  the  same  con- 
tinued to  be  the  compensation  and  salary  of  said  secretary 
and  treasurer,  until  altered  as  hereinafter  stated.  That  the 
said  Daniel  Wood  urged  as  a  reason  why  he  should  be  elect- 
ed to  the  offi(5e  of  secretary  and  treasurer,  that  he  could  afford 
to,  and  would,  discharge  the  duties  of  said  office  at  a  less 
rat«  of  compensation  than  that  theretofore  paid,  so  that 
thereby  there  would  be  a  saying  to  said  corporation.  That 
on  the  17th  day  of  December,  1855,  a  resolution  was  adopted 
by  the  directors  of  said  corporation,  that  the  secretary  and 
treasurer  be  allowed  as  his  compensation  the  sum  of  one  per 
cent  on  the  receipts  of  said  corporation,  and  fifty  cents  per 
week ;  which  said  resolution  was  recorded,  however,  in  the 
books  of  minutes  of  said  corporation,  by  said  I)aniel  Wood^ 
then  secretary,  so  that  such  allowance  is  made  to  the  treas- 
urer of  said  corporation ;  but  that,  nevertheless,  the  said  Dan- 
iel Wood,  who  has  held  the  office  of  secretary  and  treasurer 
during  all  the  time  since  such  resolution  was  adopted,  has 
claimed  and  received  from  said  corporation  only  in  accord- 
ance with  said  resolution,  as  above  stated,  as  his  compensa- 
tion, until  and  except  as  hereinafter  stated.  That  the  duties 
of  secretary  and  treasurer  during  the  time  that  said  office  has 
been  held  by  said  defendant  Daniel  Wood,  are  far  less  labo- 
rious than  during  the  term  that  the  said  offices  were  held  by 
said  Elwood.  That  on  the  5th  day  of  July,  1857,  at  a  special 
meeting  of  the  trustees  of  said  corporation,  attended  only  by 
the  said  defendants  Daniel  Wood,  William  Wood  and  John 
Oomwall,  the  three  directors  aforesaid,  voted  to  pay  to  said 
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defendant  Daniel  Wood,  ont  of  the  funds  of  said  corporation, 
the  sum  of  $933.33,  nominally  as  compensation  for  bis  serv- 
ices as  secretary  of  said  company ;  and  that  said  defendant 
Daniel  Wood  claims  to  hold  and  retain  the  same  ont  of  the 
funds  of  said  corporation.  That  said  directors  also,  at  the 
same  meeting,  adopted  a  resolution  fixing  the  salary  of  the 
secretary  and  treasurer  of  said  corporation  at  the  sum  of 
$300  per  year.  That  the  defendant  Daniel  Wood  had  not 
rendered  any  service  to  or  for  said  corporation,  as  secretary 
and  treasurer  or  otherwise,  which  entitled  him  to  ask,  de- 
mand or  receive,  or  authorized  or  justified  the  said  directors 
in  voting  the  payment  of  the  said  sum  of  $933.33 ;  but  that 
such  vote  was  contrary  to  the  duties  which  the  said  directors 
owed  to  the  stockholders  of  such  corporation,  and  in  fraud  of 
their  rights.  That  the  sum  of  $300,  so  voted  to  be  paid  to 
said  defendant  Daniel  Wood,  is  grossly  disproportioned  to 
the  value  of  the  services  rendered  by  said  defendant  Wood 
as  secretary  and  treasurer  of  said  corporation ;  and  that  the 
same  was  voted  by  said  directors  in  fraud  of  the  rights  of  the 
stockholders  of  said  corporation^  That  the  defendant  Daniel 
Wood  concurred  with  the  defendants  William  Wood  and 
John  Cornwall  in  both  the  votes  aforesaid»  That  at  the 
time  when  the  duties  of  the  superintendent  of  said  plank  road 
were  the  most  onerous,  the  salary  of  said  superintendent  was 
fixed  for  a  while  at  the  sum  of  $480  per  year,  including  horse 
hire ;  and  that  during  a  portion  of  the  existence  of  said  cor- 
poration,  the  salary  of  said  superintendent  has  been  fixed  at 
as  low  a  sum  as  $24  per  month ;  that  the  duties  of  said 
superintendent  are  now  very  light)  requiring  but  a  very  small 
portion  of  the  time  of  said  superintendent ;  but  that  notwith- 
standing thisj  the  defendants  William  and  Daniel  Wood  and 
John  OorUwall,  at  the  meeting  last  aforesaid,  resolved  that 
the  salary  of  said  William  Wood  should  be  $600  per  year, 
from  and  after  the  first  day  of  July,  in  the  year  1869.  That 
such  sum  is  grossly  disproportioned  to  the  value  of  the  serv- 
ices of  said  William  Wood  as  superintendent,  and  greatly 
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bejond  that  paid  or  allowed  by  other  plank  road  corporaiioiia 
for  similar  services,  and  that  the  vote  fixing  the  salary  of 
said  superintendent  was  in  fraud  of  the  rights  of  the  stockhold-* 
ers  of  said  corporation,  and  wholly  unwarranted.  That  such 
vote  was  adopted  by  the  concurrence  of  the  defendants  Daniel 
and  William  Wood  and  John  Cornwall.  That  said  Daniel 
Wood  has  paid  to  said  William  his  salary  at  the  rate  of 
$600  per  year,  since  the  time  fixed  in  such  resolution.  That 
of  the  two  hundred  and  forty  shares  of  the  capital  stock  of 
said  corporation,  the  defendant  William  Wood  owns  sixty* 
two,  the  defendant  Daniel  Wood  eighty^two,  and  that  four 
shares  stand  upon  the  books  of  said  corporation  in  the  name 
of  the  defendant  Cornwall;  but  that  the  transfer  of  said 
shares  to  Cornwall  was  either  made  or  procured  to  be  made 
by  said  defendants  William  or  Daniel  Wood,  or  both  of 
them,  in  order  that  he  might  be  a  director  in  said  corpora* 
tion ;  that  said  William  and  Daniel  are  father  and  son,  and 
said  Cornwall  a  relative  of  said  Woods,  of  some  kind,  and 
that  they  uniformly  act  in  concert  in  the  management  of  the 
affairs  of  said  corporation.  That  by  means  of  the  actings  and 
doings  hereinbefore  stated,  the  plaintiff  and  the  other  stock- 
holders of  said  corporation  have  been  deprived  of  gain  which 
they  ought  to  have  received  upon  their  stock,  and  that  the 
value  of  the  same  has  been  injured  and  impaired,  and  that  they 
have  not  been,  and  are  not,  able  to  procure  any  redress  by  the 
action  of  *  the  directors  of  said  corporation.  The  plaintiff 
alleged  that  he  was  the  owner  of  sixty-eight  shares  of  the 
capital  stock  of  said  corporation.  The  prayer  was  that  the 
def<Nidants  William  and  Daniel  Wood,  and  John  Cornwall, 
might  be  removed  from  their  respective  offices  as  directors, 
secretary  and  treasurer  and  superintendent  of  said  corpora- 
tion ;  that  they  might  be  enjoined  and  restrained  from  fur- 
ther interfering  with  the  management  of  the  affairs  of  said 
corporation ;  that  a  receiver  of  such  corporation  might  be 
appointed ;  that  the  defendants  Woods,  and  each  of  them, 
might  be  required  to  account  for  all  money  or  property  of 
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said  corporation,  which  had  come  to  their  or  either  of  their 
hands,  and  pay  over  the  same,  or  the  value  thereof,  to  such 
receiver,  for  the  benefit  of  the  stockholders  of  such  corpora- 
tion ;  that  the  votes  or  resolutions  directing  the  payment  of 
said  sum  of  $933.33  to  said  Daniel  Wood  might  be  declared 
void,  and  said  Daniel  Wood  adjudged  to  pay  over  the  same 
to  such  receiver  for  the  benefit  of  the  stockholders ;  and  that 
the  votes  or  resolutions  of  the  5th  of  July,  1859,  fixing  the 
salary  of  said  secretary  and  treasurer  and  said  superintend- 
ent, wif^ht  be  declared  void,  and  said  Daniel  and  William 
Wood  be  adjudged  to  pay  over  all  sums  which  they  or  either 
of  them  have  received,  under  and  by  virtue  of  the  same,  to 
such  receiver,  for  the  benefit  of  such  shareholders,  or  for  such 
other,  or  further,  or  different  relief,  &c. 

The  defendants,  by  their  answer,  denied  most  of  the  mate- 
rial allegations  of  the  complaint  The  action  was  referred  to 
T.  B.  Strong,  Esq.  as  referee,  who  found  the  following  &cts 
in  connection  with  those  admitted  or  appearing  by  the  plead- 
ings: In  January,  1851,  a  resolution  was  passed  by  the 
directors  of  said  plank  road  company,  fixing  the  salary  of  the 
secretary  and  treasurer  at  fifty  dollars  a  year,  and  one  per 
cent  on  all  sums  received  by  him.  Isaac  B.  Elwood  was  then 
secretary  and  treasurer  of  said  company,  and  continued  to 
hold  the  offices  until  October,  1854,  when  the  defendant 
Daniel  Wood  was  elected  to  both  offices,  and  he  has  held 
them  ever  since.  On  the  17th  of  December,  1855,  a  resolu- 
tion was  passed  by  the  directors  of  said  company  that  the 
treasurer  thereof  be  allowed  one  per  cent  on  receipts  by  him, 
and  fifty  cents  a  week,  for  his  services.  There  was  no  express 
or  implied  agreement  between  the  company  and  the  said 
Daniel  Wood  th^t  the  latter  should  be  paid  for  services  as 
secretary  merely,  from  December,  1855,  to  July  1859 ;  but, 
on  the  contrary,  it  was  understood  by  those  parties,  upon  the 
passage  of  the  resolution  of  December,  1855,  and  for  a  con- 
siderable time  afterwards,  that  no  compensation  was  to  be 
allowed  {or  services  as  secretary  or  treasurer,  beyond  what 
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was  provided  for  in  that  resolution.  Subsequently  a  claim 
of  payment  for  services  as  secretary  was  made  by  Daniel 
Wood,  but  it  is  not  proved  that  the  company  assented  to  or 
acted  upon  it  until  in  July,  1859.  On  the  6th  of  July,  1869, 
at  an  adjourned  meeting  of  the  directors,  Daniel  Wood  pre- 
sented in  writing  a  claim  of  $933.33  for  services  as  secretary 
of  said  company  from  10th  October,  1864,  to  1st  July,  1869, 
at  $200  a  year,  which  was  audited  and  allowed  by  the  direct- 
ors then  present,  and  on  the  next  day  was  paid  to  Daniel 
Wood.  Only  three  of  the  five  directors  were  present  at  that 
meeting,  to  wit,  Daniel  Wood,  William  Wood  and  John 
Cornwall,  and  these  three  directors  audited  and  allowed  the 
said  claim.  The  company  at  that  time  was  not  indebted  to 
the  defendant  Daniel  Wood  for  services  theretofore  rendered 
as  secretary. 

The  referee  found  the  following  conclusions  of  law : 
1st.  That  the  auditing,  allowing  and  paying  the  aforesaid 
claim  of  Daniel  Wood  of  $933.33,  for  past  services  aa  secre- 
tary, was  without  authority  on  the  part  of  the  defendants 
Daniel  Wood,  William  Wood  and  John  Cornwall,  contrary 
to  their  duty,  and  a  breach  of  trust  by  them  as  directors,  en- 
titling the  plaintiff  to  relief  in  this  action. 

2d.  That  the  plaintiff  is  entitled  to  a  judgment  that  the 
action  of  the  directors  of  the  6th  of  July,  1869,  allowing  to 
Daniel  Wood  $933.33  for  past  services,  be  declared  void ; 
that  the  p&yment  to  him  of  that  amouft,  under  that  resolu- 
tion, be  pronounced  unauthorized  and  illegal ;  that  the  de- 
fendants Daniel  Wood,  William  Wood  and  John  Cornwall 
be  directed  to  pay  to  the  said  company,  for  the  benefit  of  and 
distribution  among  the  stockholders  thereof,  the  said  sum  of 
$933.33,  so  paid  to  the  said'  Daniel  Wood,  with  interest 
thereon  from  the  6th  day  of  July,  1869,  and  that  those  de- 
fendants also  pay  to  the  plaintiff  his  costs  of  this  action. 
Judgment  was  ordered  accordingly.  In  case  the  said  sum 
of  $933.33,  with  interest  as  aforesaid,  should  not  be  paid  to 
the  company  within  thirty  days  after  notice  of  the  entry  of 
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the  judgment,  the  plaintiff  to  have  leave  to  apply  to  the 
court  for  further  directions  and  relief  in  respect  diereto. 

From  the  judgment  entered  upon  this  report  the  defend*- 
ants  appealed. 

D.  Woodj  for  the  appellants* 

W.  F.  Cogsweli^  for  the  respondent 

By  the  Oourt^  Johksok,  J.  Upon  a  careM  examination, 
of  all  the  evidence  in  the  case,  I  am  satisfied  that  the  finding 
of  the  referee  ^'  that  it  was  understood  by  the  parties  upon 
the  passage  of  the  resolution  of  December  1855,  and  fof  a 
considerable  time  afterwards,  that  no  compensation  was  to  be 
allowed,  for  services  as  secretary  and  treasurer,  beyond  what 
was  provided  for  in  the  resolution,'^  is  not  without  sufficient 
evidence  in  the  case  to  sustain  it.  It  follows,  of  course,  from 
this,  and  the  other  facts  found  by  the  referee,  that  the  com* 
pany,  at  the  time  the  resolution  of  the  three  directors  was 
adopted,  to  pay  the  defendant  Daniel  Wood  the  sum  of 
$933.33,  for  the  pretended  service,  was  not  indebted  to  him 
for  such  service.  The  question  then  arises,  whether  the  mat- 
ter can  now  be  inquired  into  and  an  action  maintained  to  re- 
dress a  wrong  of  this  description.  The  claim  was  presented 
at  a  regular  meeting  of  the  board  of  directors,  at  which  a 
quorum  wa^  present,  duly  authorized  to  do  any  lawful  act 
and  to  bind  the  company  thereby,  if  within  the  scope  of  the 
powers  of  the  board  of  directors.  The  claim  thus  presented 
was  allowed,  and  paid,  and  it  is  claimed  on  the  part  of  the 
defendants  that  that  is  a  final  end  of  the  matter,  and  that 
the  courts  cannot  now  inquire  into  it,  to  correct  it.  This  de- 
pends upon  the  question  whether  the  transaction  was  in  its 
character  fraudulent,  and  in  the  nature  of  a  breach  of  trust. 
If  it  was,  the  court  has  ample  power  to  investigate  the  trans- 
action, through  all  its  bearings  and  relations,  and  redress  the 
wrong.    The  relation  in  which  these  defendants  stood,  to  the 
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other  8toGkholderB,  was  that  of  trustees  of  the  funds  then  in 
their  hands,  or  in  their  treasury.  And  if  ihej  paid  over 
these  funds  to  a  person  upon  a  pretended  claim,  which  they 
knew,  or  must  be  presumed  to  know,  was  whoUj  unfounded 
in  law,  it  was  clearly  a  breach  of  trust  on  their  part.  The 
relation  between  directors  of  a  corporation,  and  its  stockhold-* 
ers,  is  that  of  trustee  and  ceatuia  que  trust.  In  this  case,  the 
defendants  being  directors,  constituting  a  majority  of  the 
board,  and  necessary  parties,  it  is  just  the  case  where  the  ac«- 
tion  may  be  maintained  by  a  stockholder,  in  his  own  behalf, 
and  in  behalf  of  the  other  stockholders.  (Ang.  dk  Ames  on 
Corp.  304,  305,  M  ed.  Bobinson  v.  Smithy  3  Paige,  232, 
Seott  V.  Depeyster,  1  JEdto.  Ch.  513.  Chmherland  Ooal  Ga, 
V.  Shermauy  30  Barb.  553.  Cross  v.  Bachett,  16  How.  Pr. 
Bep.  63.) 

All  the  cases  show  that  directors  are  not  liable  in  such  ac^ 
lions,  unless  bad  fiuth  can  be  imputed.  This  case,  in  prin«< 
ciple,  is  quite  analogous  to  that  of  a  trustee  selling  trust 
property  and  becoming  himself  the  purchaser  in  his  individ^ 
ual  right,  which  the  law  will  adjudge  fraudulent.  Wayne,  J*;^ 
in  Mechond  r.  GUrod,  (4  Sow.  U.  S.  B.  653,)  says,  "  the  rule 
of  equity  is^  in  every  code  of  jurisprudence,  with  which  we 
are  acquainted,  that  a  purchase  by  a  trustee,  or  agent,  of  the 
particular  property  of  which  he  has  the  sale,  or  in  which  he 
represents  another,  whether  he  has  an  interest  in  it  or  not, 
per  interpositam  personam,  carries  fraud  on  the  face  of  it.'* 
He  further  says  :  *^  The  general  rule  stands  upon  the  great 
moral  obligation  to  refrain  from  placing  ourselves  in  relationa 
which  ordinarily  excite  a  conflict  between  self-interest  and 
int^rity."  The  law  recognizing  the  necessary  presence  of 
self-interest  in  the  mind,  and  its  general  tendency,  i^nd  the 
possibility  of  its  preponderance,  cannot  allow  the  transactioa 
to  stand,  but  will  set  it  aside  without  any  other  or  further 
evidence  of  fraud.  It  provides  against  the  danger  in  any 
case,  by  a  general  prohibition.  It  is  upon  this  principle  that 
the  law  excludes  judges  and  jurors  from  sitting  in  cases  ii^ 
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which  they  are  parties,  or  have  any  interest,  or  stand  in  oer^ 
tain  relations  to  either  of  the  parties.  It  takes  away  juris- 
diction from  the  judge  in  all  such  cases,  and  annuls  his 
judgments.  In  one  aspect,  this  case  corresponds  to  that  of 
a  judge,  or  jury,  sitting  in  his  own  case.  The  claimant  was 
one  of  the  directors,  and  without  his  vote  in  the  board  the 
claim  could  not  have  been  allowed  and  settled.  Another  of 
the  defendants  was  his  father,  and  the  other  a  relative.  The 
transaction  challenges  the  most  jealous  and  severe  scrutiny, 
even  if  there  was  legal  color  for  the  claim.  But  as  there  was 
in  fact  no  legal  claim,  the  court  is  in  duty  bound  to  pro- 
nounce this  disposition  of  the  funds  of  the  company,  thus 
made,  fraudulent  and  void,  as  against  the  other  stockholders. 
It  is  a  clear  abuse  of  trust,  and  should  not  be  allowed  to 
stand. 

I  am  unable  to  perceive  any  valid  objection  to  the  judg- 
ment, in  form  or  substance.  It  declares  the  action  of  the 
board  fixing  the  compensation  for  the  alleged  services  void, 
and  the  payment  of  the  sum  so  fixed  unauthorised  and  ille- 
gal, and  decrees  its  repayment  to  the  company  for  the  bene- 
fit of,  and  distribution  among,  the  stockholders  thereof. 

It  does  not  decree  distribution  absolutely,  but  only  declares 
the  general  purpose  for  which  the  repayment  is  to  be  made. 
Leave  is  therein  given  to  apply  to  the  court  for  further  di- 
rections in  that  respect. 

On  the  whole,  I  think  there  is  no  error,  and  that  the  judg- 
ment must  be  affirmed. 

[MoNBOB  GiHiBAL  Tebm,  September  1, 1862.  John»(m,  WeOei  and  /.  (T. 
amUh,  jQStioes.] 
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After  an  agreement  by  a  landlord  to  repair  is  broken,  it  becomes  a  chose  in 
acU<Hi  in  the  tenant's  faror,  npon  which  he  can  maintain  an  action  against  the 
landlord. 

If  a  grantee  in  fee  of  the  landlord  refuses  to  recognize  any  liability  to  repair, 
and  the  tenant,  with  notice  of  snch  refusal,  attorns  to  him  and  pays  him 
rent,  the  grantee  is  not  liable  on  the  landlord's  contract  to  repair,  if  such 
contract  was  broken,  and  the  landlord's  liability  for  the  breach  was  com- 
plete, before  the  grantee  had  acquired  any  legal  estate  in  the  premises. 

If,  after  a  purchaser  from  the  landlord,  has  repudiated  the  landlord's  core 
nant  to  repair,  and  ref^ised  to  perform  it,  the  tenant,  avowing  his  intenti<m 
to  hold  the  lessor  upon  his  covenant,  continues  in  possession  of  the  prem 
ises,  attorning  to  the  purchaser,  by  the  payment  of  rent,  without  objection, 
as  it  becomes  due,  this  will  be  held  to  be  evidence,  prima  font,  at  least, 
of  a  waiver  by  the  tenant  of  any  claim  upon  the  purchaser,  on  the  land- 
lord's covenant  to  repair. 

APPEAL  from  a  judgment  entered  on  the  report  of  a  ref- 
eree. The  action  was  upon  a  lease,  to  recover  a  quar- 
ter's rent  defense,  a  breach  of  a  proyision  in  the  lease  for 
repairs,  &c.  whereby  the  defendant  has  sustained  damages, 
which  he  claims  should  be  allowed  him,  by  way  of  recoup- 
ment The  following  facts  were  found  by  the  referee :  In 
the  spring  of  1858  Daniel  Chapman  purchased  the  ware- 
house and  premises  in  the  complaint  mentioned,  of  Wells  & 
Dewey.  At  that  time  the  defendant  occupied  the  premises, 
under  a  written  lease  from  Wells  &  Dewey,  for  one  year  from 
May  1,  1858,  with  an  additional  ten  days  after  the  opening 
of  canal  navigation  in  the  spring  of  1859,  in  which  to  re- 
move and  ship  his  grain  in  store.  He  was  to  pay  a  rent  of 
$250,  payable  quarterly.  The  defendant  attorned  to  Chap- 
man, by  the  consent  of  his  landlords,  and  the  tenant  occu- 
pied and  paid  the  rent  to  Chapman,  to  May  1,  1859.  In 
February  or  March,  1859,  the  defendant  and  Chapman  made 
a  new  verbal  agreement  that  the  defendant  should  occupy 
the  lot  and  warehouse  a  year  from  May  1, 1859,  and  ten  days 
after  the  opening  of  canal  navigation  in  the  spring  of  1860, 
to  get  out  and  ship  his  grain  in  store,  on  the  same  terms  as 
contained  in  the  written  lease ;  and  also  that  Chapman  would 
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immediately  make  0uch  improyements  in  the  warehouse  aa 
the  defendant  should  direct^  for  ten  per  cent  on  the  cost 
thereof^  as  rent  of  such  repairs,  which  the  defendant  agreed 
to  -paj.  In  pursuance  of  this  agreement.  Chapman,  on  the 
18th  of  March,  1859,  sent  a  carpenter  to  make  the  repairs, 
who  commenced  preparations  therefor,  and  could  have  com- 
pleted them  by  the  Ist  of  May,  at  an  expense  of  about  $500. 
Boon  thereafter,  and  before  any  actual  repairs  were  nuuie, 
Chapman,  by  parol,  contracted  to  sell  and  convey  the  prem- 
ises to  the  plaintiff,  subject  to  the  lease,  making  no  mention 
of  the  contract  to  repair  or  improve  the  warehouse.  Imme- 
^tely  on  making  this  contract.  Chapman  declined  to  make 
any  repairs,  and  withdrew  his  carpenter  from  the  work,  be- 
cause he  had  contracted  to  selL  On  the  26th  of  April,  1859, 
Chapman  and  hit  wife  conveyed  the  premises  to  the  plaintiff, 
by  deed.  No  motion  was  made  in  the  deed,  or  in  any  in- 
strument in  wrijb(ng,  of  the  letting  of  the  premises  to  the 
defendant  The  referee  found  as  a  matter  of  fact  that  by 
the  verbal  contraot  to  take  the  land  subject  to  the  lease,  the 
plaintiff  understood  the  rent  to  be  as  the  warehouse  theji 
was,  and  Chapman  intended,  subject  to  that  rent.  On  the 
lAt  of  May,  1859,  the  plaintiff  informed  the  defendant  that 
he  had  purchased  the  premises  of  Chapman ;  that  the  agree- 
ment was  that  the  defendant  was  to  have  them  a  year  longer; 
and  desired  to  know  if  he  wanted  them.  The  defendant  in- 
formed him  that  he  did  want  them,  and  had  rented  them  of 
Chapman  for  one  year  from  May  1, 1859,  and  that  he  should 
not  make  any  contract  with  the  plaintiff  to  interfere  with 
his  contract  with  Chapman.  That  Chapman  had  agreed  to 
repair,  and  if  he  did  not  repair,  he,  the  defendant,  would 
hold  him  (Chapman)  for  damages.  The  plaintiff  replied  he 
flhould  not  repair,  and  knew  nothing  of  such  a  contract 
These  statements  were  found  by  the  referee  to  be  not  merely 
Btatements  of  the  parties,  but  facts  in  the  action.  The  de- 
lendant  thereupon  occupied  under  the  plaintiff,  as  his  land- 
lord, and  regularly,  and  without  a&y  objection  or  oondition. 
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paid  him  three  quarters'  rent  as  they  successively  fell  due. 
No  repairs  were  made,  and  the  last  quarter's  rent  remained 
wholly  unpaid.  The  repairs  would  have  cost  $500,  and  the 
increased  yearly  rent  of  the  demised  claimed  premises  would 
thereby  have  been  $125. 

On  these  facts  the  referee  found,  as  conclusions  of  law, 
that  the  contract  for  repairs  was  broken  by  Chapman,  before 
he  conveyed  to  the  plaintiff.  That  on  the  execution  of  the 
deed,  the  agreement  to  repair  was  not  running  with  the  land, 
but,  having  been  broken,  was  a  chose  in  action,  only.  That 
only  the  reversion  and  the  rent  passed  to  the  plaintiff  by  the 
deed,  and  not  the  chose  in  action.  That  the  contract  to  re- 
pair had  not  been  assigned  to  the  plaintiff,  and  was  a  con- 
tract personal  to  Chapman,  at  the  date  of  the  deed.  That 
the  defendant  elected  to  occupy  under  the  plaintiff,  and  at- 
torned to  him  by  the  consent  of  Chapman,  with  notice  to 
the  plaintiff  by  the  defendant  that  he,  the  defendant,  should 
not  waive  his  right  of  action  against  Chapman  for  damages 
for  a  breach  of  his  contract  to  repair.  That  the  plaintiff 
had  not  incurred  any  liability  to  the  defendant  available  as  a 
defense  in  this  action ;  and  that  the  plaintiff  was  entitled  to 
recover  the  last  quarter's  rent,  at  the  rate  of  $250  per  an- 
num, with  interest    Judgment  was  entered  accordingly. 

T,  jB.  Strong j  for  the  appellant. 
J,  T.  McKenzie^  for  the  respondent. 

By  the  Court,  Welles,  J.  The  contract  made  by  Chap- 
man with  the  defendant,  to  repair  the  warehouse,  was  broken 
by  the  former  before  he  conveyed  to  the  plaintiff.  This  con* 
tract  was  made  in  February  or  March,  1859,  and  while  the 
defendant  was  in  possession  under  a  verbal  lease  from  Chap- 
man, which  would  expire  on  the  1st  of  May  thereafter,  and 
by  it  the  repairs  were  to  be  made  immediately^  so  that  the 
defendant  could  enjoy  the  benefit  of  them  during  the  year 
commencing  May  1, 1860.     Chapman  accordingly  employed 
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Pickett,  the  carpenter,  to  make  the  repairs,  who  commenced 
the  work  in  March,  1859.  Afterwards,  and  in  the  same 
month  of  March,  and  before  he  conyeyed  the  premises  to  the 
plaintiff,  but  after  he  had  agreed  by  parol  to  do  so,  he  or- 
dered Pickett  to  quit  the  work.  Pickett  accordingly  quit 
the  work,  and  during  the  same  month  told  the  defendant 
that  Chapman  had  sold  out,  and  that  he  was  ordered  to 
discontinue  the  work.  There  can  be  no  doubt,  from  the 
evidence,  that  Chapman  refused  to  make  the  repairs  in 
consequence  of  his  agreement  to  sell  to  the  plaintiff.  The 
repairs  were  never  resumed  or  made,  but  were  distinctly  aban- 
doned by  Chapman.  On  the  26th  of  April,  1859,  Chapman 
and  wife  conveyed  the  premises  to  the  plaintiff. .  Chapman's 
agreement  to  repair  being  thus  broken,  it  became  a  chose  in 
action  in  the  defendant's  favor,  against  Chapman,  for  which 
he  could  have  maintained  his  action,  after  the  Ist  of  May, 
1859.  On  that  day  the  plaintiff  or  his  agent  refused  to  rec- 
ognize any  liability  to  repair,  and  the  defendant,  with  notice 
of  such  refusal,  attorned  to  the  plaintiff,  and  paid  him  the 
first  three  quarters'  rent  promptly,  as  they  became  due.  On 
the  1st  day  of  May,  1860,  the  defendant  was  about  to  give 
his  check  for  the  last  quarter's  rent,  but  remarked  to  the 
plaintiff  that  he  might  want  a  few  days  to  get  his  grain  out 
and  ship  it.  Whereupon  the  plaintiff  proposed  to  wait  until 
the  end  of  the  term,  and  settle  it  then ;  to  which  the  defend- 
ant readily  and  unconditionally  assented. 

It  seems  to  me,  under  the  facts  found  by  the  referee,  that 
the  plaintiff  is  not  liable  on  Chapman's  contract  to  repair, 
for  the  reason  that  the  contract  was  broken  before  the  latter 
conveyed  to  the  former,  and  Chapman's  liability  for  the 
breach  was  complete  before  the  plaintiff  had  acquired  any 
l^al  estate  or  claim  to  the  premises,  and  did  not  therefore 
legally  attach  itself  to  the  plaintiff  as  grantee  of  the  fee,  by 
the  deed  from  Chapman. 

But  if  any  doubt  exists,  as  to  this  proposition,  there  is 
another  view  which  leaves  no  doubt  on  the  subject.    The 
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plaintiff,  on  the  Ist  day  of  May,  1859,  called  on  the  defend- 
ant at  the  demised  premises,  and  infonned  him  that  he  had 
purchased  the  premises  of  Chapman,  and  desired  to  know  if 
the  defendant  wanted  them  another  year.  The  defendant 
replied  that  he  did  want  them,  and  had  rented  them  of 
Chapman  for  one  year  from  May  1,  1859,  and  should  not 
make  any  contract  with  the  plaintiff  to  interfere  with  his 
contract  with  Chapman.  That  Chapman  had  agreed  to  re- 
pair, and  if  he  did  not,  the  defendant  would  hold  him  (Chap- 
man) for  damages.  The  plaintiff  replied  he  should  not  repair, 
and  knew  nothing  of  such  a  contract  Here  was  a  distinct 
repudiation  by  the  plaintiff  of  Chapman's  contract  to  repair, 
aft»r  which  the  defendant  continued  in  possession  for  the 
whole  of  the  ensuing  year,  attorning  to  the  plaintiff  by  the 
payment  of  rent  as  it  became  due,  without  objection,  except 
the  last  quarter,  and  then  agreed  to  pay  that  as  soon  as  he 
could  get  his  grain  shipped,  as  before  stated.  This,  it  seems 
to  me,  is  clear  evidence,  prima  faciCy  at  least,  of  a  waiver 
by  the  defendant  of  any  claim  upon  the  plaintiff  on  Chap* 
man's  agreement  to  repair. 

For  the  foregoing  reasons,  I  think  the  judgment  should  be 
affirmed. 

Judgment  affirmed* 

[MoNROK  Gbhbsal  Tbbx,  September  1, 1862,    Jbhnaonf  J.  O.  Smith  and 
WdUs,  JoBtioes.] 
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Wben«,  in  an  action  upon  a  Jadgment,  the  defendant,  by  his  answer,  puts  in 
issne  the  existence  of  a  regular,  valid  and  legal  judgment,  any  evidenoo 
tending  to  show  the  judgment  illegal  or  Toid,  is  competent  Hence  a  oerti- 
fled  copy  of  the  judgment  record,  showing  diat  since  the  Joining  of  the  issue 
the  Judgment  has  been  vacated,  is  admissible. 

THIS  was  an  action  upon  a  judgment  recovered  by  the 
plaintiff  against  the  defendant,  in  the  court  of  common 
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pleas  of  Tioga  couDty,  in  the  state  of  Pennsylyania.  The 
answer  contained  a  general  denial  of  the  allegations  of  the 
complaint,  alleged  that  there  was  no  such  record,  and  claimed 
a  set-ofif.  A  reply  was  served,  putting  the  cause  at  issue,  on 
the  5th  of  October,  1859.  The  action  was  tried  at  the  cir- 
cuit, before  the  judge,  without  a  jury.  The  judge  found  the 
following  facts  :  That  judgment  was  recovered  by  the  plain* 
tiff,  against  the  defendant,  in  the  court  of  common  pleas  of 
Tioga  county,  Pennsylvania,  for  $300,  on  the  14th  of  De- 
cember, 1857,  and  that  said  court  had  jurisdiction  of  the  de- 
fendant and  of  the  subject  matter  of  the  action.  That  after 
the  recovery  of  said  judgment,  the  same  was  by  said  court 
of  common  pleas,  by  a  rule  duly  made  and  entered  of  record, 
on  the  20th  day  of  October,  1859,  stricken  from  the  record 
of  said  court.  That  by  a  statute  of  the  state  of  Pennsylva- 
nia, and  a  standing  rule  of  the  said  court  of  common  pleas, 
[setting  forth  the  statute  and  rule  referred  to  in  the  opinion 
of  the  court  in  this  case.]  That  the  said  action  was  embraced 
in  the  cases  specified  in  the  said  statute  and  rule  of  court, 
and  that  no  statements  were  filed  by  the  plaintiff  in  said  ac- ' 
tion,  in  compliance  with  such  statute  and  rule.  As  a  con- 
clusion of  law,  the  judge  found  that  the  plaintiff  was  entitled 
to  a  judgment  against  the  defendant  for  $300  and  interest. 
On  the  trial,  the  plaintiff  offered  in  evidence  a  certified  copy 
of  the  judgment  record  in  the  court  of  common  pleas  of  Tio- 
ga county.  The  record  was  objected  to,  by  the  defendant, 
but  was  received  and  read  in  evidence.  The  defendant  read 
in  evidence,  subject  to  objection,  the  statute  of  Pennsylva- 
nia and  rule  of  court  before  mentioned.  Also  a  certified 
copy  of  the  record  of  the  same  judgment,  containing,  after 
the  order  for  judgment,  the  following  entry,  which  was 
read  in  evidence :  "  Sept.  15,  1859.  Rule  to  show  cause 
why  judgment  shall  not  be  stricken  off.  Oct.  20, 1859.  Bule 
made  absolute."  This  copy  of  the  record  was  certified  by 
the  prothonotary,  and  presiding  judge,  December,  14,  1859. 
Before  the  record  and  rules  were  read  in  evidence,  the  plain- 
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tiffs  connsel  objected  to  the  introduction  and  reading  of  the 
rule  of  September  15,  1869,  to  show  Cause,  and  that  of  Oc- 
tober 20,  1859,  making  it  absolute,  on  the  grounds,  1.  That 
it  was  immaterial ;  2d.  That  the  rules  having  been  made 
subsequent  to  the  service  of  the  answer,  were  not  competent 
under  the  pleadings,  no  supplemental  answer  having,  been 
served;  3d,  That  the  judgment  sued  on  being  valid  and  ex- 
isting at  the  time  of  the  commencement  of  the  action,  and  at 
the  time  of  service  of  the  defendant's  answer,  any  matter  of 
defense  arising  subsequent  to  that  time  was  not  competent, 
tinder  the  issue  as  made.  The  court  received  the  evidence 
subject  to  the  objection,  reserving  the  question. 

Judgment  being  entered  in  accoridance  with  the  findings 
of  the  judge,  the  defendant  appealed. 

Geo.  T.  Spencer,  for  the  appellant. 

Oeo.  B,  Bradley,  for  the  respondent. 

By  the  Court,  Welles,  J.  The  only  question  in  this  case 
is  whether  the  evidence  of  the  vacatur  of  the  judgment  was 
admissible,  under  the  pleadings.  The  vacatur  was  entered 
after  the  issue  made  by  the  pleadings,  and  upon  which  the 
parties  went  to  trial,  was  joined.  It  is  claimed  on  the  part 
of  the  plaintiff  that  when  the  issue  was  joined  there  was  a 
valid  subsisting  judgment,  as  stated  in  the  complaint,  which 
had  not  been  reversed  or  vacated.  That  the  defendant's  an- 
swer puts  in  issue  the  existence  of  such  judgment,  and  upon 
that  issue  the  cause  was  tried ;  and  that  the  evidence  of  the 
vacating  of  the  judgment  was  inadmissible  under  the  answer. 
This  view  is  plausible,  but  I  think  unsound.  Upon  the  trial 
the  plaintiff  gave  in  evidence  a  certified  copy,  duly  authenti- 
cated, of  the  record  of  the  judgment,  as  stated  in  the  com- 
plaint, and  rested.  The  defendant  then  read  in  evidence  the 
statute  of  Pennsylvania,  and  standing  rule  of  the  court  of 
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common  pleas  of  Tioga  county,  Pennsylyania,  which  are  set 
forth  in  the  findings  of  the  justice ;  both  of  which  he  finds 
were  in  force  at  the  time  the  judgment  was  entered  in  that 
court  The  judgment  was  by  default.  The  statute  and  rule 
both  provide  that  it  shall  be  lawful  for  the  plaintiff  in  any 
of  the  actions  enumerated  therein,  (of  which  this  is  one,)  at 
such  time  as  the  court  may  appoint,  not  less  than  twenty 
days  after  the  return  day  of  said  court,  on  motion,  to  enter 
judgment  by  default,  a  declaration  or  statement  first  having 
been  filed,  under  the  standing  rules  of  said  courts,  notwith- 
standing an  appearance  by  attorney ;  unless  the  defendant 
shall  have  previously  filed  an  affidavit  of  defense,  stating 
therein  the  nature  and  character  of  the  same.  Providing  that 
in  all  such  cases  no  judgment  should  be  entered  by  virtue  of 
the  act,  unless  the  plaintiff  should,  within  two  weeks  after 
the  returning  of  the  original  process,  file  in  the  office  of  the 
prothonotary  of  the  court  a  copy  of  the  instrument  of  writing, 
book  of  entries,  record  or  claim,  except  mortgages  or  judg- 
ments, on  which  action  has  been  brought.  The  plaintiff 
neglected  to  file  any  statement  in  compliance  with  the  said 
statute  or  rule. 

The  authority  given  by  the  statute  to  enter  judgment  by 
default  was  conditional.  One  condition  was  that  the  plahi- 
tiff  should  file  the  statement  required^  within  the  time  spe- 
cified. This  condition  was  not  complied  with.  The  statute 
ij  imperative,  that  no  judgment  shall  be  entered  unless  the 
statement  be  filed,  &c.  The  judgment  was  therefore  irregu- 
lar and  void. 

The  allegations  in  the  complaint  are  of  a  regular,  valid  and 
legal  judgment.  If  not  so  in  terms,  it  is  necessarily  so  by 
plain  and  direct  implication  ;  otherwise  the  complaint  itself 
would  be  vicious*  The  answer  puts  in  issue  the  existence  of 
such  a  judgment.  Any  evidence,  therefore,  tending  to  show 
the  judgment  illegal  or  void,  would  be  competent  on  the  part 
of  the  defendant  for  the  purpose  of  meeting  and  overthrowing 
the  prima  facie  evidence  furnished  by  the  plaintiff  of  its  ex- 
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ifltenoe.  The  record  of  the  judgment  is  not  the  jadgment, 
bat  merely  evidence  of  the  judgment.  On  the  same  princi- 
ple^ the  rule  vacating  the  judgment  is  evidence,  showing  that 
Ihe  supposed  judgment  existed  only  in  form^  and  was  in  fact 
no  judgment  It  was  vacated  for  having  been  unlawfully 
obtained ;  and  by  the  vacating  of  the  judgment  it  is  as  if  it 
never  had  been^  and  is  not  like  a  judgment  reversed  by  error. 
(Bac.  Abr.  Execution  P.,  vol.  3,  p.  737,  Bouv.  ed.  of  1846.) 

The  certified  copy  or  exemplification  of  the  judgment  record 
is  received  in  evidence  in  lieu  of  the  original  record.  It  is 
certainly  no  better  or  higher  evidence  than  the  record  itself. 
Now  suppose  the  original  record  had  been  produced  on  the 
trial,  it  would  have  shown  not  only  that  a  judgment  had  been 
in  form  entered,  but  that  it  had  been  vacated.  The  defend- 
ant produced  a  copy  of  the  same  record,  which  showed  the 
judgment  vacated^  This,  I  think,  was  good  and  competent^ 
under  his  answer  of  a  general  denial.  It  showed  that  no  such 
judgment  as  the  plaintiff  had  counted  upon  in  his  complaint| 
in  reality  existed.  That  it  existed  in  form  only,  and  was  ab 
initio  unlawful,  irregular  and  void.  The  plaintiff  produced 
evidence  of  only  a  part  of  what  the  record,  at  the  time  of  the. 
trial,  showed ;  and  the  defendant  would  in  any  case  be  en- 
titled to  the  benefit  of  what  it  showed  had  taken  place  at  any 
time  before  the  trial.  It  may  be  affirmed,  without  imputing 
any  improper  conduct  to  the  plaintiff,  or  his  counsel,  that  the 
copy  of  the  record  produced  on  their  part,  on  the  trial,  was 
garbled  evidence,  and  did  not  exhibit  the  truth  of  the  case  as 
it  then  existed.  And  the  plaintiff  can  claim  nothing  more 
than  the  true  view  of  the  facts  presented.  If  he  n^lected  to 
present  that  view,  the  defendant  had  the  right  to  do  it  with- 
out reference  to  the  pleadings. 

In  my  opinion  the  judgment  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

Ordered  accordirigly. 

[MoNBOB  Gbubbal  TbbM|  September  1, 1862.    /o&ntofi,  /.  0.  ^S^bm^^  and 
WtOn,  JoBticet.] 
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K.,  8.  A  Co.,  copartners,  being  indebted  to  the  plaintiffis  in  the  sum  of  |8207.76, 
K.,  one  of  the  firm,  agreed  by  parol,  with  the  plaintiffs,  that  in  considera- 
tion that  the  latter  would  receive  $10,000  of  the  bonds  of  a  rail  road  com- 
pany, in  payment  of  such  Indebtedness  of  the  firm,  he,  K.,  would  at  a  future 
day,  at  the  plaintiff's  request,  purchase  the  same  bouds  of  them,  and  pay 
them  therefor  the  said  sum  of  $8207.75.  ffdd  that  the  agrreement  was 
within  the  ^^tute  of  frauds,  and  void,  for  the  reason  that  it  was  not  in 
writing,  and  no  part  of  the  purchase  money  was  paid.  Johnson,  J.  dis- 
sented. 

Btid,  dUOf  that  the  plaintifib  could  not  recover,  upon  the  contract  for  the  pur- 
chase of  the  bonds,  without  proof  of  a  tender  of  the  bonds,  or  of  a  demand 
pon  the  defendant,  of  performance. 

THIS  was  an  appeal  from  a  judgment  entered  at  the  cir* 
cuity  upon  a  verdict.  The  complaint  alleged  that  in 
December^  1853,  the  firm  of  King,  BtancUffe  &  Co.,  of  which 
firm  the  defendant  was  a  member,  were  indebted  to  the 
plaintiffs  in  the  sum  of  $8207.75  for  work  performed  by  the 
plaintifiGs  in  graveling  a  portion  of  the  Canandaigua  and 
Niagara  Falls  rail  road.  That  the  plaintiffs  received  in 
payment  of  said  debt,  from  the  rail  road  company,  their 
.bonds  to  the  amount  of  $10^000,  upon  the  promise  and 
agreement  of  the  defendant,  that  in  consideration  that  they 
would  receive  said  bonds  in  payment  of  their  debt,  he  would 
kt  any  time  after  two  weeks,  at  the  request  of  the  plaintiffs, 
take  and  purchase  said  bonds  of  the  plaintiffs  and  pay  them 
therefor  the  said  sum  of  $8207.75,  with  interest ;  in  consid- 
eration of  which  promise,  in  January,  1854,  the  plaintiffs 
did  receive  the  bonds  in  payment  of  the  debt.  That  after 
the  two  weeks  had  elapsed  the  plaintiffs  requested  the  defend- 
ant to  purchase  the  bonds  of  them,  according  to  the  agree- 
ment, which  he  refused  to  do ;  except  that  on  the  20th  of 
February,  1854,  the  defendant  paid  the  plaintiffs  $100  to 
apply  on  the  sum  so  agreed  to  be  paid,  and  they  transferred 
to  him  one  of  the  bonds.  That  in  June,  1854,  the  plaintiffs 
received  the  further  sum  of  $350  to  apply  on  said  sum  agreed 
to  be  paid  by  the  defendant  for  the  bonds.    That  the  plain- 
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tiflb  are  ready  and  willing,  and  at  all  times  have  been,  to 
transfer  and  deliver  the  remainder  of  the  bonds  to  the  defend- 
ant, on  his  performing  his  agreement ;  and  they  demanded 
judgment  for  $8014,  and  interest  from  June  1,  1854.  The 
answer  denied  every  allegation  of  the  complaint.  The  cause 
was  tried  at  the  Ontario  circuit,  in  May,  1860,  before  Justice 
Johnson  and  a  jury.  Upon  the  trial,  it  appeared  by  the 
testimony  of  the  two  plaintiffs,  Hagar  and  Derby,  that  in 
May  or  June,  1853,  the  plaintiffs  made  a  parol  agreement 
with  King,  Stancliffe  &  Co.  to  gravel  a  portion  of  the  Can- 
andaigua  and  Niagara  Falls  rail  road,  from  Batavia  west,  to 
Tonawanda ;  under  which  agreement  they  worked  from  June 
to  November,  of  that  year,  and  that  monthly  estimates  were 
made,  of  their  work,  by  Mr.  Porter,  the  chief  engineer  of  the 
rail  road  company,  which  estimates  were  paid  by  King,  Stan- 
cliffe &  Co.  until  November.  That  the  final  estimate  amount- 
ed to  about  $8200.  That  the  defendant  King  wished  the 
plaintiffs  to  take  from  the  rail  road  company,  for  this  indebt- 
edness, their  morj;gage  bonds  in  payment  of  the  debt.  That 
they  declined  for  some  time  to  do  so,  but  on  the  19th  of  De- 
cember, 1853,  an  arrangement  was  made  between  the  plain- 
tiffs and  King,  by  which  they  were  to  take  $10,000  of  the 
bonds  of  the  rail  road  company,  for  their  debt ;  and  King 
agreed  that  if  they  would  take  the  bonds,  he  woidd,  in  the 
course  of  ten  days,  take  the  bonds  of  them  and  give  them  the 
money  for  them.  That  in  pursuance  of  this  agreement  they 
took  an  order  for  the  bonds  and  obtained  them  from  the  rail 
road  comjiany,  and  afterwards  presented  them  to  the  defend- 
ant, and  asked  him  to  pay  the  money ;  that  he  postponed 
doing  so,  for  a  time,  and  finally  refused.  They  also  testified 
that  their  claim  against  King,  Stancliffe  &  Co.  was  relin- 
quished by  the  receipt  of  the  bonds,  and  the  promise  of  the 
defendant ;  that  they  received  from  the  rail  road  company 
one  installment  of  interest  on  the  bonds,  being  interest  for 
BIX  monthb.  At  the  time  of  the  settlement,  in  December, 
1853,  the  plaintiffs  received  from  S.  Band,  vice  president  of 
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the  rail  road  company,  a  due-bill  for  the  amount  of  this 
claim,  $8207.75,  payable  in  bonds,  and  gave  him  a  receipt 
for  all  demands  for  graveling  the  road.  This  due-bill  was 
indorsed  by  the  plaintiffs,  and  delivered  to  the  treasurer  of 
the  rail  road  company,  who  issued  to  them  the  bonds ;  and 
these  papers  were  produced  by  the  receiver  of  the  rail  road 
compauf ,  from  their  vouchers.  Upon  the  trial  of  the  cause 
they  did  not  produce  the  bonds,  or  offer  them  in  evidence ; 
and  they  admitted  that  they  had  only  $7900  of  them  in  their 
possession. 

The  plaintiffs  having  rested,  the  defendant  moved  for  a 
nonsuit,  on  the  following  grounds :  1.  That  the  agreement 
claimed  to  have  been  proved  by  the  testimony  was  void, 
there  being  no  consideration  for  it.  2.  That  it  was  a  parol 
agreement  to  answer  for  the  debt  of  a  third  party,  and  there- 
fore void.  3.  That  the  contract  as  proved  was  a  parol 
agreement  for  a  sale  by  the  plaintiffs,  and  a  purchase  by  the 
defendant,  of  ten  thousand  dollars  of  bonds,  for  the  sum  of 
$8270.75,  and  was  void.  4.  That  if  it  was.  a  valid  contract, 
there  was  no  evidence  of  a  performance  on  the  part  of  the 
plaintiffs.  That  there  was  no  evidence  of  a  tender  of  the 
bonds  to  the  defendant,  or  of  a  demand  upon  him  to  fulfill 
the  contract  on  his  part.  5.  That  there  was  no  evidence  that 
the  plaintiffs,  at  the  time  of  the  commencement  of  this  action, 
had  or  that  they  now  have  the  bonds,  or  that  they  can  pro- 
duce them,  or  comply  with  the  contract  on  their  part.  That 
the  plaintiffs  cannot  keep  the  bonds  and  ask  for  a  verdict 
against  the  defendant  6.  That  there  was  no  evidence  upon 
which  a  proper  rule  of  damages  could  be  laid  down. 

The  court  denied  the  motion  for  a  nonsuit,  and  the  de- 
fendant excepted.  The  jury  found  a  verdict  in  favor  of  the 
plaintiffs  for  $11,348.88,  and  the  defendant  appealed  from 
the  judgment 

H.  0.  Chesebro^  for  the  appellant.  I.  The  alleged  agree^ 
ment,  for  the  breach  of  which  the  action  is  brought,  was  void, 
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by  the  statute,  there  being  no  note  or  memorandum  in  writing 
of  the  agreement,  signed  hj  the  parties,  nor  any  acceptance 
or  receiving  of  any  of  the  bonds  by  the  alleged  purchaser, 
at  the  time,  nor  any  payment  by  the  purchaser,  of  any  part 
of  the  purchase  money.  (2.  J9.  S.  3d  ed.  195,  §  3.  Shind- 
ler  V.  Houston^  1  Oomst.  261<  McKnigM  y.  Dttnlop,  1  Set* 
den,  637.) 

II.  The  fact  that  the  defendant  was  a  member  of  the  firm 
of  King,  Stancliffe  &  Co.  at  the  time  of  the  alleged  agrees 
ment  with  the  plaintiff,  does  not  affect  the  case.  There  was 
no  consideration  for  the  promise,  even  at  common  law.  But, 
if  it  should  be  held  that  there  was  sufficient  consideration 
to  uphold  the  promise  at  common  law,  it  is  nevertheless  void 
by  the  statute,  for  not  being  in  writing.  {Mallory  v.  QHlettj 
23  Barb.  610;  8.  G,  21  N.  T.  Rep.  412,  430.  Ndaon  y. 
Boynton,  3  Mete.  396.     Thompson  v.  Alger ^  12  id.  428.) 

III.  The  plaintiffs  should  have  been  nonsuited  upon  the 
5th  ground  of  the  defendant's  motion. 

IV.  When  the  plaintiffs  rested,  they  had  produced  no  evi- 
dence upon  which  a  proper  rule  of  damages  could  be  laid 
down,  and  they  should  have  been  nonsuited  upon  that  ground. 
They  made  no  proof  of  the  value  of  the  bonds  at  or  about 
the  time  of  the  refusal  of  the  defendant  to  take  them,  nor 
any  proof  upon  which  ^he  proper  rule  of  damages  could  have 
been  given  to  the  jury.  If  the  plaintiffs  were  entitled  to 
recover  at  all,  their  damages  were  the  difference  between  the 
value  of  the  bonds  at  the  time  of  the  refusal  of  the  defendant 
to  comply  with  the  contract,  on  his  part,  and  the  price  he 
was  to  pay  for  them*  (Dana  v.  Fiedler,  2  Keman,  40,  48. 
Thompson  v.  Alger,  12  Mete.  428.  Stewart  v.  Canty,  8  Mees. 
&  Wels.  160.  Boorman  v.  Nash,  9  Barn.  &  Cress.  145 ;  17 
Eng.  Com.  Law  Rep.  73.  Shannon  v.  Comstock,  21  Wend. 
457.)  They  could  not  hold  the  bonds  five  years  after  the 
refusal  of  the  defendant  to  take  them,  and  uLlll  they  be- 
came valueless,  and  then  recover  the  full  contract  price. 
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J.  G,  Smithy  for  the  respondents.  I.  The  discharge  or  ex- 
tinguishment of  the  debt  against  the  firm  of  King,  Stancliffe 
&  Co.  was  a  good  consideration  for  the  defendant's  promise. 
(2  Am,  Lea.  Cos,  184,  and  cases  there  cited,)  So  was  the 
agreement  to  give  the  defendant  time  for  its  payment,  it 
being  due  presently  from  the  firm.     {Id,  184,  186.) 

II.  The  agreement  between  the  parties  was  not  a  sale,  or  a 
contract  for  the  sale  of  the  bonds  in  question  by  the  plaintiffs 
to  the  defendant,  within  the  meaning  of  the  statute  of  frauds, 
(2  E.  S.  136,  §  3 ;  Fare,  on  Oont.  450 ;  Hilliard  on  SaUsy 
26 ;)  but  a  mode  adopted  by  them  for  the  payment  by  the 
defendant  of  the  debt  owing  to  the  plaintiffs.  {See  Taft  v. 
Sergeant,  18  Barb,  320,  323.)  The  plaintiffs  did  not  be- 
come the  absolute  owners  of  the  bonds.  If  the  bonds  had 
risen  in  value,  the  defendant  would  have  had  a  right  to 
redeem  them,  on  paying  or  tendering  the  amount  of  the  debt 
within  the  time  allowed  by  the  agreement.  And  his  judg- 
ment creditors  would  have  had  such  right,  on  showing  a  want 
of  other  assets  to  satisfy  their  executions. 

III.  The  defendant's  promise  was  not  one  for  the  payment 
of  the  debt  of  another ,  within  the  meaning  of  the  statute  of 
frauds.  (1.)  He  was  already  liable  for  the  debt,  jointly  with 
the  other  members  of  the  firm.  (2  Pars,  on  Cont,  305,  6,  7. 
CostUng  v.  Aubert,  2  Hasty  325.  Files  v.  McLeod,  14  Ala. 
Bep.  611.)  (2.)  The  promise  was  founded  on  a  new  and 
distinct  consideration.  {Leonard  v.  Vredenburghy  8  John. 
39,  and  cases  cited  in  note,     Boberts  on  Frauds,  232.) 

IV.  The  plaintiffs  were  entitled  to  recover  without  return- 
ing or  producing  the  bonds  at  the  trial.  (1.)  The  offer  of 
the  plaintiffs  to  return  the  bonds  at  the  time  required  by  the 
contract,  and  the  defendant's  refusal  to  receive  them  and  pay 
the  debt,  gave  the  plaintiff  a  complete  and  immediate  right 
of  action  for  the  money,  (iS'ee  Slingerland  v.  Morse,  8  John. 
4tlA\  Case  v.  Oreen,  5  Watts,  262.)  The  defendant  cannot 
defeat  this  right  of  action  by  a  subsequent  demand  and 
refusal ;  especially  if  made  after  suit  commenced  and  at  the 
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trial;  for  the  plaintififs  were  not  bound^  as  in  a  tender  of 
money,  to  keep  their  tender  always  ready.  (See  Lamb  v. 
Lathrop,  13  Wend.  95 ;  Zinn  v.  Rowley,  4  Barr,  109.)  By 
the  offer  and  refusal,  the  title  of  the  bonds  became  absolute 
in  the  defendant,  and  the  plaintiffs  held  them,  thereafter,  as 
his  bailees.  A  subsequent  conversion  by  them  of  a  part  of 
the  bonds  is  no  bar  to  this  action.  At  most,  it  only  gives  the 
defendant  an  action  for  his  damages,  which  cannot  exceed 
the  value  of  the  bonds  at  the  time  of  conversion.  (2.)  The 
bonds  were  of  no  value,  after  the  rail  road  was  sold,  in  1858. 

Welles,  J.  The  contract  between  the  plaintiffs  and  the 
defendant,  upon  which  the  judgment  was  recovered,  was, 
substantially,  that  in  consideration  that  the  plaintiffs  would 
receive  the  $10,000  of  rail  f  oad  bonds  in  payment  of  the 
indebtedness  of  King,  Stancliffe  &  Co.  to  the  plaintiffs  of 
$8207.75,  the  defendant  would  at  a  future  day,  at  the  plain* 
tiff's  request,  purchase  the  same  bonds  of  the  plaintiffs,  and 
pay  them  therefor  the  said  sum  of  $8207.75,  &c.  The  action 
is  upon  this  contract  of  the  defendant  to  purchase  the  bonds. 
It  was  unquestionably  valid,  at  common  law.  The  consid- 
eration was  the  agreement  by  the  plaintiffs  to  receive  the 
rail  road  bonds  of  the  defendant  in  full  discharge  of  the  plain- 
tiffs' demand  against  King,  Stancliffe  &  Co.,  and  the  fulfill- 
ment of  that  agreement  by  the  plaintiffs.  This  was  a  good 
consideration,  and  sufficient  to  uphold  the  agreement  by  the 
defendant  to  repurchase  the  bonds.  ' 

It  is,  however,  objected  on  the  part  of  the  defendant  that 
the  contract  was  void  for  the  reason  that  the  same  was  uot 
in  writing.  '  The  statute  is  as  follows :  "  Every  contract  for 
the  sale  of  any  goods,  chattels  or  things  in  action  for  the 
price  of  fifty  dollars  or  more,  shall  be  void,  unless,  1st.  A 
note  or  memorandum  of  such  contract  be  made,  in  writing, 
and  be  subscribed  by  the  parties  to  be  charged  thereby ;  or, 
2d.  Unless  the  buyer  shall  accept  and  receive  part  of  such 
goods,  or  the  evidences,  or  some  of  them,  of  such  things  in 
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action ;  or,  3d.  Unless  the  buyer  shall  at  the  time  pay  some 
part  of  the  purchase  money."  (2  R.  B.  136,  §  3 ;  Id,  5th  ed. 
vol  3,  p.  222.) 

The  case  shows  that  the  contract  was  not  in  writing.  No 
part  of  the  rail  road  bonds  had  ever  been  received  by  the  de- 
fendant under  the  contract,  nor  any  thing  paid  by  him  on 
account  of  it. 

It  seems  to  me  that  the  contract  was  within  the  statute 
referred  to,  and  was  void  for  not  being  in  writing.  The  only 
possible  question  there  can  be  on  the  subject,  arises  from  the 
fact  that  the  contract  for  the  sale  of  the  bonds  by  the  plain- 
tiff to  the  defendant  was  coupled  with  the  contract  that  the 
plaintiffs  would  take  the  bonds  in  payment  and  satisfaction 
of  their  demand  against  King,  Stancliffe  &  Co.  But  thcUj 
it  seems  to  me,  can  make  no  di^erence  in  this  respect.  The 
whole  arrangement  comprises  two  entire  and  independent 
agreements.  The  one  for  the  sale  of  the  bonds  by  the  de- 
fendant to  the  plaintiffs,  or  that  the  plaintiffs  would  accept 
and  receive  them  in  satisfaction  of  their  demand  against 
King,  Stancliffe  &  Oo. ;  and  the  other,  that  after  the  plain- 
tiffs had  BO  become  the  owners  of  the  bonds,  they  would  sell 
them  back  to  the  defendant  at  the  same  price  they  had  ad- 
vanced King  for  them.  The  former  has  been  fully  executed, 
but  the  latter  remains  open  and  executory.  It  is  true  that 
the  first  contract  was  the  consideration  for  the  second,  but 
how  that  circumstance  relieves  the  case  from  the  difficulty  in 
question  is  more  than  I  can  discover. 

After  the  plaintiffs  had  received  the  bonds,  in  discharge  of 
their  demand  against  King,  Stancliffe  &  Co.,  they  were  fully, 
absolutely  and  unconditionally  vested  with  the  title  to  them, 
and  it  was  out  of  the  power  of  the  defendant  to  reclaim  them 
without  the  consent  of  the  plaintiflb.  They  were  received  by 
the  plaintiffs  at  considerably  below  their  nominal  value.  If 
they  had  risen  in  market  to  above  their  par  value,  after  the 
plaintiffs  had  taken  them,  it  is  not  to  be  supposed  they  would 
have  requested  the  defendant  to  take  them  back  at  the  price 
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at  wUch  they  had  received  them.  The  agreement  was  that 
the  defendant  would,  at  the  reqwst  of  the  plaintiffs^  take 
and  purchase  the  bonds,  &c.  The  contract  in  this  respect 
was  one  for  the  sale  of  the  bonds  by  the  plaintiffs  to  the  de- 
fendant. •  It  was  none  the  less  so  that  it  bound  the  defendant 
absolutely  to  purchase  them,  provided  the  plaintiffs  so  re- 
quested, and  left  it  optional  with  the  plaintiffs  to  sell  the 
bonds  to  the  defendant  at  a  price  agreed  upon.  It  was  nothing 
more  nor  less  than  a  contract  to  sell  the  bonds  to  the  defend- 
ant after  the  plaintiffs  should  become  invested  with  the  title 
to  them ;  and  being  invalid  in  consequence  of  not  being  in 
writing,  and  not  being  saved  from  the  operation  of  the  stat- 
ute by  either  the  2d  or  3d  subdivisions  of  the  section  of  the 
statute  referred  to,  I  think  the  judgment  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

E.  Dabwin  Smith,  J.  Upon  the  ground  upon  which  this 
case  was  put  at  the  trial,  I  think  the  verdict  cannot  be  main- 
tained. In  his  charge  to  the  jury,  the  circuit  judge  instructed 
them  that  if  they  found  that  the  plaintiffs  were  at  work  for 
King,  Stancliffe  &  Co.  under  their  promise  to  pay,  and  that 
in  settling  with  them  the  defendant  induced  them  to  take  the 
bonds  of  the  raQ  road  company,  upon  his  promise  to  take  said 
bonds  of  them  within  a  short  time,  and  pay  for  them  the 
amount  of  the  debts  due  them  for  the  graveling,  then  it  was 
a  valid  obligation — a  good  promise-^and  the  plaintiffs  were 
entitled  to  recover. 

In  another  part  of  the  charge  the  judge  said,  '^  if  King, 
Stancliffe  &  Co.  owed  this  debt  to  the  plaintiffs,  and  King 
induced  the  plaintiffs  to  take  the  bonds,  on  his  promise  to 
take  theoi  and  pay  for  them,  it  was  a  valid  contract,  and  the 
plaintiffs  were  entitled  to  recover." 

The  plaintiffs'  right  to  recover  in  the  action  is  thus  based 
upon  con^rac^;  not  upon  the  original  contract  to  pay  the 
plainti£b  for  their  work;  but  upon  the  contract  of  the  defend- 
ant to  purcjiase  the  bonds.    This  was  a  contract  to  purchase 
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bonds  of  the  nominal  amount  of  $10^000  for  the  price  of 
$8207.75.  This  was  by  parol;  "no  note  or  memorandum 
of  it  was  made  in  writing  and  subscribed  b  j  the  parties  to  be 
charged  thereby,"  nor  did  the  buyer  at  any  time  pay  any  part 
of  the  purchase  money.  It  is  a  contract  for  the  sale  of 
"  things  in  action/'  and  is  thus  within  the  express  words  of 
the  statute. 

If  there  was  a  sufficient  consideration  for  the  contract  at 
common  law,  as  the  charge  assumes,  that  would  not  save  it 
from  the  operation  of  the  statute.  It  is  nevertheless  void. 
{Mallory  v.  OiUeU,  21  N.  Y.  Bep.  412.)  Probably  in  most 
of  the  cases  where  the  statute  declares  the  contract  void,  it 
would  not  be  invalid  for  want  of  a  sufficient  consideration. 
The  statute  says,  "  if  the  contract  is  for  the  sale  of  goods, 
chattels  or  things  in  action  for  the  price  of  fifty  dollars  or 
more,  it  shall  be  void,  unless  in  writing,"  &c. 

I  can  see  no  way  to  take  the  contract  for  the  sale  of  the 
bonds  in  question,  out  of  the  statute.  It  was  claimed  on  the 
trial  that  f  100  was  subsequently  advanced  upon  the  pur- 
chase. This  was  not  established  in  fact,  and  was  not  regard- 
ed as  proved,  by  the  circuit  judge,  and  the  point  was  not 
seriously  made  on  the  trial  or  here. 

If  the  action  had  been  for  the  original  consideration,  the 
question  might  then  have  arisen  in  the  light  in  which  it  was 
presented  by  the  counsel  for  the  plaintiffs  here,  that  this 
agreement  to  take  the  bonds  was  merely  a  provisional  ar- 
rangement between  the  parties,  and  the  defendant  was  not 
discharged  from  the  debt.  If  the  question  had  been  then  put 
to  the  jury  whether  these  bonds  were  in  fact  actually  taken 
and  received  by  the  plaintiffs,  absolutely  in  payment  of  the 
debt,  or  conditionally  only  and  for  the  benefit  and  accommo- 
dation of  the  defendant,  a  verdict  for  the  plaintiffs,  in  this 
view,  might  possibly  have  been  sustained.  But  the  cause 
was  tried  and  presented  to  the  jury  upon  a  different  theory. 
It  was  tried  as  an  action  on  the  contract  for  the  sale  of  the 
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bonds,  and  the  verdict  cannot  be  sustained  upon  a  different 
view  of  the  plaintiffs'  rights. 

As  the  action  is  brought  upon  the  contract  for  the  pur- 
chase of  the  bonds,  the  plaintiffs  were  bound  to  prove  a  de- 
livery or  tender  of  the  bonds  at  the  ti^e  specified  in  the 
contract,  and  having  done  so,  they  would  not  be  bound  to 
prove  that  they  kept  them  for  the  defendant.  They  would 
be  entitled  to  sell  them  for  the  market  value,  and  recover 
their  damages  for  the  refusal  of  the  defendant  to  receive  and 
pay  for  them,  at  the  time,  and  for  the  price  stipulated ;  or 
they  might  have  kept  the  bonds  for  the  defendant,  ready  to 
deliver  at  the  trial,  or  at  any  earlier  period  when  the  defend- 
ant should  become  entitled  to  them.  The  claim  of  the  de- 
fendant's counsel  that  the  plaintifib  could  not  recover  because 
there  was  no  proof  of  a  tender  of  the  bonds,  or  of  a  demand 
upon  him  to  fulfill  the  contract,  it  seems  to  me,  was  right, 
and  the  exception  for  the  refusal,  of  the  judge  to  nonsuit  the 
plaintifib  on«this  ground  well  taken.  Several  other  excep- 
tions appear  in  the  case,  but  as  I  think  there  should  be  a 
new  trial,  it  is  hardly  worth  while  to  discuss  them,  as  they 
are  points  which  may  not  again  arise. 

I  think  there  should  be  a  new  trial,  with  costs  to  abide 
the  event. 

Johnson,  J.  dissented. 

New  trial  granted. 

[MovBOB  Gmskal  Tbui,  Beptember  1,  1862.  JB,  Iktrwin  SmUkt  Mm- 
nm  and  WiOUm,  JosticaB.] 
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False  statemeDtfl  made  by  an  individaal  in  regard  to  articles  manufactured  bj 
others,  for  the  pan>ose  of  preventing  sales  by  them  of  such  articles,  which 
do  in  fact  prevent  snch  sales  and  iijure  the  manufacturers  in  their  business, 
eonsiitute  a  cause  of  action. 

It  is  DO  defense  to  an  action  for  such  false  representations,  to  allege  that  the 
defendant  holds  a  patent  giving  him  the  exclusive  right  to  use  a  particular 
article  which  he  claims  the  plaintiff's  article  resembles ;  and  that  the  fed- 
eral courts  have  exctnsive  Jurisdiction  of  all  causes  of  action  for  any  viola- 
tion of  that  exclusive  right. 

Ko  question  of  patent  or  no  patent,  or  in  respect  to  any  right  the  defendant 
may  have,  under  his  patent,  or  as  to  any  violation  of  such  right,  can  arise, 
in  such  an  action,  so  as  to  deprive  the  state  courts  of  Jurisdiction. 

APPEAL  from  an  order  made  at  a  special  term,  overmling 
a  demurrer  to  the  complaint.  The  complaint  alleged 
that  on  or  about  the  10th  day  of  January,  1854,  letters  pat- 
ent were  granted  and  issued  out  of  the  patent  office  of  the 
United  States  of  America,  to  Junius  Judson,  the  defendant, 
bearing  date  on  that  day,  whereby,  after  reciting  that  where- 
as Junius  Judson  and  Alfred  Judson,  of  Rochester,  New 
York,  have  alleged  that  they  have  invented  new  and  useful 
improved  valves  for  governors,  for  which  letters  patent  were 
issued  to  Junius  Judson,  dated  November  5,  1850,  as  the 
assignee  of  the  said  Junius  and  Alfred  Judson,  which  letters 
patent  have  been  surrendered  by  them,  the  same  having  been 
canceled,  and  new  letters  patent  ordered  to  issue  to  the  said 
Junius  Judson  upon  the  amended  specifications  of  the  said 
Junius  and  Alfred  Judson,  &c.,  there  purported  to  be 
granted  to  the  said  Junius  Judson,  his  heirs,  administrators 
or  assigns,  for  the  term  of  fourteen  years  from  the  said  5th 
day  of  November,  1850,  the  full  and  exclusive  right  and  lib- 
erty of  making,  constructing,  using  and  vending  to  others  to 
be  used,  the  said  valves.  And  the  plaintiffs  further  stated, 
that  after  the  making  and  issuing  of  the  said  letters  patent, 
the  said  Junius  Judson  entered  upon  the  business  of  making 
and  vending  governors,  with  valves  made  and  constructed  ac- 
cording to  the  plan  and  specifications  annexed  to  said  letters 
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patent,  and  has  hitherto  continued  said  business  to  a  large 
extent  at  Rochester,  in  the  county  of  Monroe.  That  the 
plaintiffs,  at  Bochester,  have  for  about  one  year  last  past 
been,  and  still  are,  engaged  in  the  business  of  manufacturing 
governors  for  steam  engines,  with  valves  not  constructed  and 
operating  upon  or  according  to  the  plan  and  specifications 
annexed  to  said  letters  patent,  but  upon  a  plan  and  principle 
entirely  distinct  and  different  from  valves  described  in  said 
specifications,  and  in  no  way  infringing  said  patent,  and  have 
been  at  great  expense  in  providing  a  shop  and  materials,  tools 
and  machinery  for  such  manufacture  and  sale,  and  would 
have  done  a  lawful  and  profitable  business  therein  but  for  the 
wrongful  acts  of  the  defendant.  That  the  defendant  wrong* 
fully  and  maliciously,  and  with  the  declared  olgect  of  injur- 
ing the  plaintiffs,  and  breaking  up  and  destroying  their  said 
business,  and  well  knowing  that  the  said  valves  are  Qot  an 
infringement  of  the  rights  granted  by  his  said  letters  patent, 
and  that  they  are  not  and  none  of  them  are  constructed  ac- 
cording to  the  plan  and  specifications  attached  to  said  letters 
patent,  have  by  advertisement  and  publication  in  newspapers, 
and  otherwise  advertised  as  extensively  as  he  has  been  able, 
that  the  said  valves  are  such  infringement,  and  has  thus  in 
repeated  instances  defeated  the  sale  by  the  said  plaintiffs  of 
governors  with  valves  so  manufactured  by  them,  the  said 
plainti&,  as  aforesaid ;  the  complaint  specifying,  particu- 
larly, several  instances  in  which  this  had  occurred.  And  that 
many  other  sales  by  the  plaintiffs  of  such  governors  the  de- 
fendant, by  his  said  false  claims,  had  prevented  and  contin- 
ues to  prevent,  and  thus  had  injured  the  plaintiffs  to  a  large 
sum,  and  they  had  sustained  damages  thereby  to  five  thou- 
sand dollars,  which  sum  they  claimed  to  recover. 

The  defendant  demurred  to  the  complaint,  because  it  ap- 
pears upon  the  face  thereof,  Ist.  That  the  court  has  no 
jurisdiction  of  the  person  of  the  defendant,  or  the  subject  of 
the  action ;  2d.  That  there  is  a  defect  of  parties  plaintiff  and 
defendant ;  3d.  That  several  causes  of  action  have  been  im- 
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properly  united;  4th.  That  the  complaint   does  not  state 
fiEu^ts  sufficient  to  constitute  a  cause  of  action. 

Selderiy  Hunger  &  Thompson,  for  the  appellant 

Gko,  H,  Humphrey,  for  the  respondents. 

By  the  Court,  Johnson,  J.  There  can  be  no  doubt  that 
a  good  cause  of  action  is  stated  in  the  complaint.  The  facts, 
as  admitted  by  the  demurrer,  are  that  the  defendant  inten* 
tionally  made  false  statements  in  regard  to  the  articles  man- 
ufactured by  the  plaintiffs,  for  the  purpose  of  preventing  sales 
by  them,  of  such  articles,  and  thereby  did  prevent  such  sales, 
and  greatly  injured  them  in  their  business.  This  constitutes 
a  cause  of  action.  {Benton  v.  Pratt,  2  Wend,  385.  White 
V.  Merritt,  3  Seld.  352.    Oallager  v.  Brunei,  6  Cowen,  346.) 

The  only  question  for  consideration,  therefore,  is,  whether 
the  court  has  jurisdiction  of  the  subject  of  the  action.  The 
subject  matter  of  the  action  is  the  very  common  one  of  fraud- 
ulent misrepresentations  by  one  party,  to  the  prejudice  and 
direct  injury  of  another ;  and  but  for  the  elaborate  and  inge- 
nious argument  of  the  defendant's  counsel,  I  should  have 
supposed  there  could  be  no  question  in  respect  to  the  juris- 
diction of  this  court  to  try  it.  Of  course  the  argument  goes 
to  the  extent  of  insisting  that  a  final  judgment  rendered  upon 
this  demurrer,  by  this  court,  would  be  a  nullity,  because  the 
want  of  jurisdiction  would  appear  upon  the  face  of  the  record. 
Unless  the  argument  goes  this  length,  its  fallacy  must  be  but 
too  apparent  This  would  be  true,  I  suppose,  if  the  alleged 
injury  and  cause  of  action  grew  out  of  the  infringement  of  a 
right  secured  by  a  patent ;  because  it  must  be  conceded  that 
this  court  has  no  jurisdiction  in  such  a  case,  and  the  want  of 
it  would,  in  the  case  supposed,  appear  upon  the  face  of  the 
record.  But  this  is  no  such  case.  The  violation  of  the  rights 
secured  to  the  patentee,  and  his  assigns,  is  no  part  of  the 
cause  of  action  alleged.    The  patent,  while  it  confers  an  ex- 
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elusive  privilege  upon  the  legal  owner  of  the  right,  as  respects 
the  use  of  the  invention,  or  the  continuance,  confers  no  right 
or  privilege  beyond  that,  and  secures  no  immunity  either  to 
the  person,  or  the  acts,  or  the  other  property  of  such  owner. 
He  still  remains  amenable  to  the  ordinary  tribunals  of  justice, 
upon  his  promises,  and  for  his  tortious  acts,  the  same  as 
though  he  had  no  exclusive  right  whatever,  even  tliough  they 
relate,  in  part,  to  this  exclusive  right.  If  he  assails  and  in- 
jures another,  with  his  patented  implement,  or,  for  the  pur- 
pose of  injuring,  asserts  a  falsehood  in  regard  to  it,  and  thus 
effects  the  intended  injury,  the  exclusive  right  affords  no 
shield,  and  has  nothing  to  do  with  the  cause  of  action,  ezoept, 
it  may  be,  incidentally,  and  as  part  of  the  evidence  to  estab- 
lish it.  This  must  be  so,  or  the  consequence  would  be  a  flat 
d^dial  of  justice  in  a  case  like  this.  The  plaintiffs  could  not 
maintain  this  action  in  the  United  States  courts,  and  must 
be  remediless  unless  they  can  prosecute  here.  The  only  cause 
of  action  alleged  is  the  false  assertion  and  the  resulting  injury, 
and  the  demurrer  admits  the  speaking  of  the  words,  their 
falsity  and  the  alleged  injury.  Upon  the  case  as  it  t^us 
stands,  there  does  not  seem,  to  me  at  least,  to  be  much  room 
for  an  argument.  The  defendant  comes,  admitting  the  fraud 
and  the  injury,  and  says  that  the  action  cannot  be  maintained 
in  this  court,  because  he  holds  from  the  general  government 
an  exclusive  right  to  the  use  of  a  particular  article  which  he, 
though  falsely,  claimed  the  plaintiffs'  article  resembled ;  and 
that  the  federal  courts  have  exclusive  jurisdiction  of  all  caU9|^ 
of  action  for  any  violation  of  this  exclusive  right.  It  is  ap- 
parent that  the  exclusive  jurisdiction  claimed  does  not  cover 
the  cause  of  action  allied.  The  case  does  not  come  within 
the  letter  or  the  intention  of  the  act  of  congress.  By  the  act 
of  congress  of  July  4,  1836,  jurisdiction  is  given  to  the  cir- 
cuit court  of  the  United  States,  or  any  district  court  having 
the  same  powers,  of  ^^  all  actions,  suits,  controversies  o^ni 
cases  arising  under  any  law  of  the  United  States  granting  or 
conferring  to  inventors  the  exclusive  right  to  their  inventions 
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or  diflcoveriea/'  In  respect  to  all  auch  cases  state  courts  have 
no  juriBdiction.  {Dudley  v.  MayhetOy  3  Oomst,  9.)  But  in 
an  action  to  enforce  the  specific  performance  of  a  contract  for 
the  sale  or  use  of  a  patent  right,  it  has  been  held  that  neither 
the  circuit  nor  the  district  court  of  the  United  States  had 
any  jurisdiction  when  the  parties  both  resided  in  the  same 
state  in  which  the  action  was  brought.  {Brooks  v.  Stolley, 
S  McLean^  623.  Burr  v.  Gregory,  3  Paine,  426.)  In  case 
an  issue  should  be  joined  in  the  action,  and  the  plaintiffs  put 
to  their  proofs  to  maintain  it,  they  would,  I  apprehend,  be 
compelled  to  show  affirmatively  that  their  article  bore  no  such 
resemblance  to  that  of  the  defendants,  as  to  constitute  an  in- 
fringement of  his  righti  But  this  would  in  no  sense  be  an 
inquiry  into  an  injury  to  the  defendant's  exclusive  right,  nor 
would  it  involve  any  question  or  controversy  under  the  law 
granting  the  patent.  It  would  be  a  mere  comparison  of  two 
manufactured  articles,  in  respect  to  the  identity  of  the  plan 
of  construction,  and  for  the  purpose  merely  of  establishing 
the  falsity  of  the  assertion,  out  of  which  the  alleged  cause  of 
action  has  arisen. 

The  cases  cited  by  the  defendant's  counsel  do  not  sustain 
his  position.  If  under  the  general  issue,  or  any  other  answer 
which  the  defendant  may  properly  interpose,  the  trial  of  the 
action  would  necessarily  involve  an  inquiry  into  the  nature 
and  extent  of  the  defendant's  rights  under  his  patent,  and  to 
a  determination  of  those  rights,  this  court,  as  those  cases 
show^  would  have  no  jurisdiction  to  try  the  action — as  in 
that  class  of  actions  where  the  issue  to  be  tried  is  prize  or  no 
prize.  In  all  such  cases,  whatever  be  the  form  of  the  action, 
if  that  question  arises  and  is  to  be  tried  and  determined,  the 
action  must  be  tried  in  the  admiralty  court,  and  no  other 
court  has  jurisdiction.  This  is  cle-arly  shown  in  the  case  of 
HaUett  V.  Novion,  (14  John.  278 ;  8.  C,  16  id.  327,)  where 
all  the  previous  cases  are  reviewed  and  commented  upon  by 
the  distinguished  counsel  for  the  respective  parties,  and  by 
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the  court.  No  matter  how  the  question  may  be  determiuedy 
if  it  is  in  issue  to  be  tried. 

But  iu  this  case,  no  question  of  patent  or  no  patent,  nor 
any  question  as  to  any  right  the  defendant  may  have  under 
such  patent,  or  any  violation  of  such  right,  can  possibly  arise 
to  be  tried.  The  existence  of  his  patent,  and  all  his  rights 
under  it,  are  conceded  in  the  bringing  of  the  action,  and  the 
only  issue  to  be  tried  would.be  fraud  or  no  fraud. 

I  am  of  the  opinion,  therefore,  that  the  demurrer  was  prop- 
erly overruled  at  the  special  term,  and  that  the  order  should 
be  affirmed. 

[MovBOB  Obnbral  Tbbm,  Beptember  1, 1S62.  Johnaon,  WtUei  and  J,  0, 
arnHk,  JoiUcM.] 
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A  ooDtnct  for  the  sale  and  delivery  of  com,  requires  thai  the  oom  shall  b« 
in  good  coDditioD,  and  marketable,  without  any  express  words  to  that  eSecU 

And  when  corn  delivered  in  pursuanx^e  of  such  a  contract  is  not  good  and 
merchantable,  bat  is  damaged,  the  purchaser  has  a  right  to  refuse  to  receive 
it,  and  to  rescind  the  contract,  and  to  recover  back  the  money  advanced 
upon  it,  with  interest. 

The  defendant,  having  contracted  to  sell  to  G.  a  quantity  of  com,  delivered 
the  same  to  C,  a  warehouseman,  with  G.'s  consent,  for  the  purpose  of  ful- 
filling his  contract,  taking  from  C.  receipts  stating  that  he  had  received  the 
com  of  the  defendant  in  ttort.  But  C.  was  not  authorised  to  receive  any 
but  merchantable  com,  upon  the  contract,  or  to  waive  any  substantial  de- 
fects. HM  that  the  receipts  were  valid  and  binding  contracts,  determin- 
ing conclusively  on  what  account  the  corn  was  received,  and  in  what 
character  C.  received  It  That  their  legal  effect  was  to  retain  the  title  to 
the  com  in  the  defendant,  with  the  right  to  withdraw  the  grain  at  pleasure, 
or  to  make  any  other  appropriation  of  it.  And  that  such  delivery  to  C. 
was  not  to  be  deemed  a  receipt  of  the  grain  by  G.  as  a  Ailfillmentor  on 
account  of  the  contract. 

Edit  aUOf  that  the  legal  effect  of  such  receipts  could  not  be  changed  by  parol 
evidence  of  conversations  tending  to  a  different  conclusion. 
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APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  brought  to  recover  damages  for 
the  non-performance  of  a  contract  for  the  sale  and  delivery 
of  a  quantity  of  corn,  and  to  recover  back  $100  paid  by  the 
plaintiff  to  the  defendant,  on  account  of  said  contract.  The 
following  facts  were  found  by  the  referee:  That  in  the 
month  of  April,  or  May,  1859,  one  Theodore  8.  Qoddard 
employed  the  plaintiff  to  purchase  a  quantity  of  com  for  him, 
to  be  good  and  merchantable,  and  of  the  quality  and  kind 
suitable  for  the  New  York  city  market,  and  authorized  the 
plaintiff  to  employ  agents  under  him.  That  one  William  A. 
Cook  kept  a  warehouse  at  Lima  station ;  that  the  plaintiff 
employed  him  to  purchase  such  com  for  G^ddard,  and  au- 
thorized him  to  contract  for  corn  to  be  delivered  at  his, 
Cook'S)  warehouse,  and  to  receive  and  pay  for  the  same. 
That  Cook  made  an  agreement  with  the  defendant  for  the 
purchase  of  his  crop  of  com  then  on  hand,  at  the  same  time 
paying  him  $100  on  account  of  such  purchase,  and  as  part 
payment  for  the  corn.  That  the  defendant  thereupon  exe- 
cuted and  delivered  a  receipt  in  writing,  in  these  words : 
"  Bec'd  of  Wm.  A.  Cook  one  hundred  dollars,  to  apply  on 
sale  of  my  crop  of  com,  from  five  to  six  hundred  and  fifty 
bushelS)  sixty  pounds  to  the  bushel,  at  85  cents  per  sixty 
pounds,  to  be  delivered  at  South  Lima. 
May  14,  1859.  Thomas  Abmstrong/' 

That  said  contract  was  entered  into  for  and  on  behalf  of 
said  G-oddard,  and  for  his  benefit  solely,  the  money  paid 
being  the  money  of  Goddard.  That  under  and  in  pursuance 
of  this  contract  the  defendant  commenced  to  thresh  the  com, 
and  draw  it  to  the  warehouse  of  Cook  and  deliver  the  same. 
That  he  delivered  496  bushels  and  17  pounds;  the  same 
being  delivered  in  bags.  That  Cook  examined  a  portion  of 
the  com,  and  did  make  some  objection  to  it,  but  did  not 
refuse  to  receive  it  on  the  contract.  That  neither  the  plain- 
tiff nor  Goddard  saw  or  examined  the  com  until  after  it  was 
all  delivered,  when  they  refused  to  receive  it,  on  the  ground 
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that  it  was  not  merchantable  corn.  That  lis  the  com  was 
deliyered,  Cook  gave  the  defendant  separate  receipts  for  each 
load^  in  all  respects  similar  to  the  receipt  for  496  bnshels  17 
pounds,  hereinafter  set  forth.  On  the  13th  of  June,  1859, 
after  all  the  com  was  delivered,  the  defendant  demanded  his 
pay,  of  Cook,  who  promised  to  write  to  Goddard  that  the 
com  was  delivered,  and  to  come  up,  or  send  the  money  to 
pay  for  it ;  and  he  did  thereupon  write  to  Goddard.  That 
the  defendant  then  produced  the  receipts  which  had  been 
given  from  time  to  time  as  the  com  was  delivered,  and  from 
them  computed  the  whole  amount  delivered,  for  which  Cook 
gave  to  the  defendant  a  receipt  for  the  whole,  as  follows : 
*^  Received  of  Thomas  Armstrong  in  store,  496  bush.  17  lbs. 
of  com.  So.  Lima,  June  13,  1859.  Wm.  A.  Cook."  The 
defendant  subsequently  applied  to  Cook  for  his  pay,  for  the 
com,  and  on  the  25th  of  June,  Cook  told  him  that  Goddard 
had  been  up,  and  refused  to  take  the  corn  because  it  was  not 
marketable,  and  that  he,  the  defendant,  could  sell  it  to  whom 
he  pleased.  That  soon  after  this  the  defendant  sold  the  com 
to  another  person,  for  75  cents  per  bushel,  that  being  then 
the  highest  market  price  for  corn.  That  after  the  com  was 
so  sold,  the  defendant  tendered  to  Cook  $50.40  of  the  money 
received  of  Cook  on  the  contract,  in  advance,  which  Cook 
declined  to  receive.  That  at  the  time  the  contract  was  made, 
the  market  price  of  corn  was  85  cents  a  bushel  of  60  pounds ; 
that  before  the  com  was  delivered  the  market  fell  to  75  cents 
a  bushel,  which  was  the  price  at  the  time  the  delivery  was 
completed.  That  the  com  delivered  was  not  good  or  mer- 
chantable com,  but  was  damaged,  by  means  of  horse  manure 
and  urine,  and  a  portion  of  musty  com  having  been  mixed 
with  it  by  the  defendant,  and  that  Cook  appropriated  a  por-  } 

tion  of  the  com  to  his  own  use.  That  after  the  25th  day  of 
June,  1859,  Goddard  and  the  plaintiff  went  to  Cook's  ware- 
house and  examined  the  com,  which  was  the  first  time  th^ 
had  seen  it,  and  claimed  that  it  was  )iot  merchantable,  and 
refused  to  pay  for  it,  or  receive  it.    That  afterwards  Cook 
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demanded  of  the  defendant  the  payment  of  the  $100  advanced 
to  him,  which  he  refused  to  pay.  That  before  the  com- 
mencement of  this  action  G-oddard  and  Cook  severally  exe- 
cuted to  the  plaintiff  assignments  of  each  of  their  interests  in 
the  subject  matter  thereof. 

The  conclusions  of  law  of  the  referee,  from  the  above  facts, 
were,  that  the  receipt,  of  June  13,  1859,  was  conclusive  evi- 
dence that  the  com  in  question  was  not  delivered  by  the  de- 
fendant and  accepted  by  Cook,  under  the  bargain  made  for 
the  sale  and  delivery  of  the  com,  on  the  14th  of  May,  1859. 
That  said  receipt  was  a  warehouse  receipt,  importing  a  con- 
tract that  could  not  be  explained  or  contradicted  by  parol ; 
and  that  in  arriving  at  a  conclusion  on  the  question  whether  the 
com  was  delivered  and  accepted  on  the  contract,  and  whether 
the  defendant  had  performed  the  contract,  on  his  part,  the 
acts  and  declarations  of  the  parties  at  the  time  of,  and  subse- 
quent to,  the  delivery,  could  not  be  taken  into  consideration. 
That  the  receipt  was  conclusive  evidence  that  Cook  held  the 
com  as  a  warehouseman,  and  as  bailee  for  the  defendant, 
subject  to  the  right  of  G-oddard  or  the  plaintiff  to  accept  or 
reject  the  same  after  examination,  as  it  might  or  might  not 
be  the  quality  of  com  which  the  defendant  contracted  to  sell 
That  in  consequence  of  the  horse  manure  and  urine,  and  the 
damaged  com  mingled  with  the  com  in  question,  it  was  not 
in  good  marketable  condition,  and  was  not  good  merchant- 
able com.  That  the  contract  of  sale  made  by  the  defendant 
required  him  to  deliver  com  in  good  marketable  condition. 
That  because  the  corn  was  not  in  good  marketable  condition, 
the  plaintiff  and  Q-oddard  were  justified  in  refusing  to  accept 
and  pay  for  it.  That  the  defendant  had  failed  to  comply 
with  and  perform  the  condition  of  the  contract,  on  his  part ; 
and  that  as  a  measure  of  damages,  the  plaintiff  was  entitled 
to  recover  of  the  defendant  the  sum  of  $100  so  advanced  by 
Cook,  with  interest  from  the  time  of  the  demand.  To  these 
conclusions  of  law  the  defendant  excepted. 
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George  F.  Danforth^  for  the  appellant. 
M,  S.  Newton^  for  the  respondent. 

By  the  Courty  Welles,  J.  The  defendant's  contract  of 
May  14th,  1859,  for  the  delivery  of  the  com,  required  it  to 
be  in  good  condition  and  merchantable ;  not  in  terms,  but 
by  an  implication  just  as  binding  as  if  the  obligation  had 
been  expressed.  Cook,  in  purchasing  and  receiving  the  com, 
acted  as  sub-agent,  under  the  plaintiff,  for  G-oddard.  He  had 
no  authority  from  Goddard  or  from  the  plaintiff  to  purchase 
any  but  good  and  merchantable  com.  The  referee  finds  that 
the  com  which  Goddard  authorized  the  plaintiff  to  purchase, 
or  cause  to  be  purchased  by  others  for  him,  was  to  be  good 
and  merchantable ;  and  such  would  be  the  legal  interpreta- 
tion of  the  transaction,  in  case  nothing  had  been  said  by  the 
parties  in  relation  to  the  quality  of  the  corn.  This  the  de- 
fendant knew,  or  was  bound  to  know,  and  must  be  treated 
as  if  he  actually  knew  it. 

The  com  delivered  was  not  good  or  merchantable,  but  was, 
as  the  referee  finds,  "  damaged  by  means  of  horse  manure 
and  urine,  and  a  portion  of  musty  corn  having  been  mixed 
with  it  by  the  defendant." 

The  only  question  remaining  is,  did  Goddard  receive  the 
com  as  a  fulfillment  or  on  account  of  the  contract  of  the  de- 
fendant to  deliver.  He  has  never  in  fact  received  any  com 
of  the  defendant,  on  the  contract  or  otherwise,  but  on  the 
contrary,  had  distinctly  refused  to  receive  it,  for  the  reason 
that  it  was  not  merchantable.  If  any  person  authorized  by 
him  to  waive  the  defects  in  the  quality  of  the  com  has  re- 
ceived it  for  him,  ho  is  concluded  thereby,  the  same  as  if  he 
had  received  it  himself,  and,  with  a  knowledge  of  the  condi- 
tion of  the  com,  had  waived  the  defects.  But  neither  Cook 
nor  the  plaintiff  was  authorized  to  receive  any  but  merchant- 
able com  upon  the  contract,  or  to  waive  any  substantial  de- 
fects in  it.     But  no  corn  has  been  received  of  the  defendant 
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on  the  contract,  by  any  one.  Cook,  to  whom  the  com  was 
delivered,  was  not  only  the  agent  of  Goddard  in  contracting 
for  the  purchase  of  the  com  of  the  defendant,  but  was  also  a 
warehouseman,  and  received  the  com  into  his  warehouse  in 
store  for  the  defendant  Such  is  clearly  the  legal  effect  of 
his  receipts  given  from  time  to  time,  as  the  com  was  deliv- 
ered, and  of  the  one  given  for  the  whole  quantity,  after  it  was 
all  delivered,  when  the  small  receipts  were  taken  up  by  Cook. 
They  were  essentially  valid  and  binding  contracts,  and  de- 
termined conclusively  on  what  account  the  corn  was  received, 
and*in  what  character  Cook  received  it.  By  them  he  incur- 
red all  the  liability  and  acquired  all  the  rights  incident  to 
his  business  as  a  warehouseman,  and  was  bound  to  ordinary 
diligence,  and  responsible  for  losses  by  ordinary  negligence. 
He  was  bound  to  deliver  the  com  at  any  time  to  the  defend- 
ant on  request,  or  to  his  order.  And  although  it  is  quite 
evident  that  the  intention  of  the  defendant  in  delivering  the 
corn  at  the  warehouse  was  for  the  purpose  of  fulfilling  his 
contract,  still,  the  legal  effect  of  the  receipts  was  to  retain 
the  title  to  the  corn  in  himself,  with  the  right  to  withdraw  it 
at  pleasure,  or  to  make  such  other  appropriation  of  it  as  he 
might  choose.  And  the  legal  effect  of  the  receipts  cannot  be 
changed  by  parol  evidence  of  conversations  tending  to  a  dif- 
ferent conclusion. 

The  $100  paid  the  defendant  on  the  contract  has  been  de- 
manded and  refused.  The  defendant  has  sold  the  com  to 
another  purchaser,  and  should  reAind  the  money  received  on 
the  contract  which  has  been  rescinded. 

The  judgment,  I  think,  is  right,  and  should  be  affirmed. 

Judgment  affirmed. 

[MoMBOB  Gbvbbal  Tbbm,  September  1, 1862.  Johmon,  J.  0.  Smi^  and 
WbOm,  Jiutioes.] 
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The  defendant,  with  others,  snbecribed  a  paper  by  which  he  agreed  to  pay 
$200  to  the  ti-nstees  or  a  committee  to  be  appointed  by  the  East  Qenesee 
conferenoe  of  the  Methodist  Episcopal  church,  for  the  purpose  of  purchas- 
ing premises  and  erecting  or  procuring  a  seminary  building  or  buildings 
and  apparatus,  to  be  located  in  D.,  and  to  be  under  the  superrision  and  con- 
trol of  the  East  Genesee  conference,  &c.  The  subscription  contained  a  pro- 
vision that  the  said  conference  should  establish  and  put  in  operation  a 
seminary  in  D.,  with  all  reasonable  dispatch.  It  was  not  to  be  binding  un- 
til |16,000  had  been  subscribed,  nor  until  said  conference  should  by  resolu- 
ticm  agree  to  accept  the  trust,  and  should  nominate  and  ratify  the  appoint- 
ment of  trustees  or  committee  to  receive  and  expend  the  money.  Th^  sum 
of  $15,000  was  subscribed.  The  conference  duly  accepted  the  trust  reposed, 
and  assumed  the  responsibility  of  directing  the  proposed  enterprise,  and  ap- 
pointed certain  persons  the  first  board  of  trustees  of  the  institution,  and 
authorised  them  to  organize  and  obtain  a  charter.  Bach  trustees  wwe  sub- 
sequently incorporated,  by  the  regents  of  the  university,  under  tlie  nama 
of  the  "  Dansville  Seminary."  IJeld  that  by  operation  of  law,  as  well  as  by 
the  spirit  and  meaning  of  the  subscription,  the  amount  subscribed  to  the 
paper  became  due  to  the  literary  institution  by  its  corporate  name,  and  that 
an  action  upon  the  subscription  paper  was  well  brought  in  the  corporate 
name  of  the  seminary,  without  any  formal  direct  assignment  thereof  from 
the  committee  originally  appointed  by  the  conference. 

THIS  was  a  motion  by  the  plaintiff  for  a  new  trial,  on  a 
case  and  exceptions,  which  were  ordered  to  be  heard  at 
general  term,  in  the  first  instance.  The  action  was  brought 
upon  a  subscription  paper,  in  these  words :  "  We  whose 
names  are  hereunto  subscribed,  mutually  and  severally  agree 
to  pay  the  trustees  or  a  committee  to  be  appointed  by  the 
East  Genesee  conferenoe  of  the  Methodist  Episcopal  church, 
as  hereinafter  mentioned,  the  sum  set  opposite  our  respect- 
ive names,  for  the  purpose  of  purchasing  premises  and  erect- 
ing or  providing  seminary  building  or  buildings  and  apparatus, 
to  be  located  in  the  town  of  North  Dansville,  in  the  county 
of  Livingston,  N.  T.,  and  to  be  under  the  supervision  and 
control  of  the  East  G-enesee  conference  of  the  Methodist 
Episcopal  church,  in  the  same  manner  that  th^  Genesee  Wes- 
leyan  Seminary  at  Lima  was  under  the  supervision  and  con- 
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trol  of  the  Q^nesee  confei*enoe,  before  the  division  of  said 
conference. 

Said  promise  is  upon  the  consideration  of  the  mutual  prom- 
ise of  each  other,  and  upon  the  faith  and  understanding  that 
the  money  so  subscribed  shall  be  expended  by  the  trustees  or 
committee  to  be  appointed  by  said  East  G-enesee  conference, 
for  the  purpose  aforesaid ;  and  that  said  conference  shall  es- 
tablish and  put  in  operation  a  seminary  in  said  town,  with 
all  reasonable  dispatch ;  and  said  building  or  buildings,  prem- 
ises and  apparatus  to  belong  to  said  committee  and  their  suc- 
cessors in  office,  while  they  shall  sustain  a  seminary  in  said 
town ;  but  in  case  of  their  failure  so  to  sustain  a  seminary, 
the  said  premises,  building  or  buildings  and  apparatus  are  to 
be  sold,  and  the  avails,  after  paying  all  demands  against  said 
institution,  shall  be  divided  ratably  among  the  subscribers 
hereto,  or  their  assigns  or  legal  representatives.  This  sub- 
scription not  to  be  binding  until  the  sum  of  at  least  fifteen 
thousand  dollars  is  in  good  faith  subscribed  by  responsible 
persons,  nor  until  the  said  conference  shall  by  resolution 
agree  to  accept  the  trust  herein  provided,  and  shall  nominate 
and  ratify  the  appointment  of  trustees  or  committee  to  re- 
ceive said  money  and  expend  it  for  the  purpose  hereinbefore 
mentioned. 

Said  sums  to  be  paid  in  eight  semi-annual  installments^ 
from  the  1st  day  of  September,  1857." 

To  this  paper  the  defendant  subscribed  the  sum  of  $200. 
On  the  trial  the  court  nonsuited  the  plaintiff,  on  the  ground 
that  the  plaintiff  could  not  sustain  the  action  without  an 
assignment  of  the  subscription  from  the  committee  originally 
appointed  by  the  conference. 

The  plaintiff  relied  upon  the  111th  section  of  the  code, 
which  requires  an  action  to  be  prosecuted  in  the  name  of  the 
real  party  in  interest ;  and  claimed  that  the  corporation  was 
the  real  party  in  interest  in  this  case. 
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Hitbhard  dk  Nayea,  for  the  plaintiff. 
J.  W.  Smith,  for  the  defendant. 

By  the  OouH,  Wslles,  J.  I  think  the  plaintiff  was  im- 
properly nonsnited.  The  action  was  brought  to  recover  the 
amount  due  on  a  subscription  by  the  defendant  to  pay  $200 
to  the  trustees^  or  a  committee  to  be  appointed  by  the  East 
(}enesee  conference  of  the  Methodist  Episcopal  church,  for 
the  purpose  of  purchasing  premises  and  erecting  or  providing 
a  seminary  building  or  buildings  and  apparatus,  to  be  located 
in  the  town  of  North  Dansville  in  the  county  of  Livingston, 
and  to  be  under  the  supervision  and  control  of  the  East 
Genesee  conference,  in  the  same  manner  that  the  Genesee 
Wesleyan  Seminary  at  Lima  was  under  the  supervision  and 
control  of  the  Genesee  conference  before  the  division  of  the 
conference.  The  subscription  contained,  among  other  things, 
a  further  provision  that  the  said  conference  should  establish 
and  put  in  operation  a  seminary  in  said  town  with  all  reason- 
able dispatch.  It  was  not  to  be  binding  until  the  sum  of  at 
least  $15,000  was  in  good  faith  subscribed  by  responsible 
persons,  ''nor  until  said  conference  shall  by  resolution  agree 
to  accept  the  trust  herein  provided,  and  shall  nominate  and 
ratify  the  appointment  of  trustees  or  committee,  to  receive 
said  money  and  expend  it  for  the  purpose  hereinbefore  men- 
tioned.'* There  were  other  provisions  in  the  subscription 
which  are  not  necessary  to  be  referred  to  for  the  purpose  of 
deciding  the  motion  for  a  new  trial.  It  bears  date  Dansville, 
July  30,  1857. 

Evidence  was  given  on  the  trial  tending  to  show  that  at 
least  the  sum  of  $15,000  was  in  a  short  time  subscribed  in 
good  faith  by  responsible  persons.  That  at  a  regular  session 
of  the  East  Genesee  conference  of  the  Methodist  Episcopal 
church,  held  at  Canandaigua  on  or  about  the  18th  day  of 
August,  1857,  the  conference  by  resolution  duly  accepted  the 
trust  reposed,  and  assumed  the  responsibility  of  directing 
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the  proposed  enterprise,  on  the  terms  proposed  in  the  sub^ 
scription ;  and  also  by  resolution  appointed  eighteen  persons 
by  name  as  the  first  board  of  trustees  of  said  institution, 
with  instructions  to  hold  their  first  meeting  in  the  first  Pres* 
byterian  church  in  the  village  of  Dansville  on  the  1st  day  of 
September  next  thereafter,  at  2  o'clock  P.  M.,  and  author- 
ized said  board  to  organize  and  obtain  a  suitable  charter  for 
the  institution  of  learning,  which  charter  was  to  contain  a 
provision  for  the  renewal  of  said  board  by  an  annual  election 
of  at  least  six  trustees  from  persons  nominated  from  the  East 
Genesee  conference.  Other  resolutions  were  adopted  by  the 
conference,  not  material  to  be  here  mentioned. 

Subsequently,  and  by  a  charter  bearing  date  January  14, 
1868,  the  trustees  named  in  the  resolution  of  the  conference 
were  duly  incorporated  by  the  regents  of  the  university,  un* 
der  the  name  of  "  Dansville  Seminary/'  The  charter  recited 
that  Samuel  W.  Smith  and  others  had  in  due  form  made 
application  for  the  charter ;  that  certain  subscriptions  had 
been  obtained,  and  certain  amounts  contributed,  for  the  en- 
dowment of  said  academy,  and  that  they,  the  said  appli- 
cants, were  the  subscribers  and  contributors  for  more  than 
one-half  of  said  amounts,  and  requesting  that  the  said  acad- 
emy might  be  incorporated,  &c.,  and  nominating  the  persons 
named  in  the  charter  as  the  first  trustees  thereof.  The  char- 
ter was  read  in  evidence  without  objection.  The  justice 
holding  the  circuit  nonsuited  the  plaintiff,  on  the  ground 
that  the  action  could  not  be  sustained  in  the  plaintiff's  name, 
on  the  subscription,  without  an  assignment  thereof  from  the 
committee  originally  appointed  by  the  conference.  In  this, 
I  think,  the  justice  erred.  No  formal  direct  assignment  fronr 
the  committee  was  necessary.  By  operation  of  law,  as  well 
as  by  the  spirit  and  meaning  of  the  subscription,  the  amount 
Bubscribed  became  due  to  the  literary  institution  by  its  cor- 
porate name,  to  endow  which  was  the  express  object  and  de- 
sign of  the  subscription.  The  seminary,  by  the  terms  of  the 
mbscription,  was  to  be  under  the  supervision  and  control  of 
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the  conference.  It  was  incorporated  by  the  advice  and  direo* 
tion  of  the  conference,  and  the  trnstees  named  in  the  charter 
are  all  the  identical  persons  appointed  by  the  conference  in 
pursuance  of  the  terms  of  the  subscription.  I  entertain  no 
doubt  that  the  action  is  well  brought  in  the  name  of  the 
plaintiff.  There  were  other  grounds  stated  in  the  motion  for 
nonsuit,  but  as  the  decision  by  the  justice  laid  them  all  out 
of  view,  and  was  founded  upon  this  alone,  I  do  not  deem  it 
necessary  to  consider  them.  If  it  was,  I  think  they  could 
be  answered  and  shown  to  be  untenable,  assuming  any  of 
them  to  have  been  well  taken.  Yet  as  the  justice  did  not 
consider  them,  and  placed  his  decision  upon  the  one  stated, 
if  he  had  held  either  of  the  others  good,  non  coiMtai  but  fur- 
ther evidence  would  have  been  offered  and  received  on  the 
part  of  the  plaintiff,  and  the  objections  thus  obviated. 

These  views  require  an  order  setting  aside  the  nonsuit 
and  directing  a  new  trial,  with  costs  to  abide  the  event. 

Ordered  accordingly. 

[MoNBOB  Oebbbaii  Tebm,  September  1,  1862.     Johnaon,  OampM  and 
Weasi,  JuBticea.] 


Mandeyille  v8,  Guernsey. 

A  convenatiion  between  a  person  who  has  been  tried  upon  an  indictment  and 
acquitted,  and  one  who  was  his  counsel  on  the  trial,  had  after  the  relation 
of  counsel  and  client  has  ceased,  no  further  proceedings  being  contemplated, 
upon  a  subject  unconnected  with  that  to  which  the  employment  of  the  wit- 
ness as  counsel  related,  Is  not  a  pririleged  communication. 

THIS  action  was  brought  to  recover  damages  for  an  assault 
and  battery  and  false  imprisonment.    The  evidence  show- 
ed that  the  defendant  came  from  the  state  of  Pennsylvania 
into  New  York  and  arrested  the  plaintiff,  took  him  into 
Pennsylvania,  and  confined  him  in  the  county  jail  at  W^U^ 
Vol.  XXXyill,  1^ 
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boro  for  several  days.  The  defendant  justified  the  arrest  as 
sheriff  of  Tioga  county,  Pennsylvania,  upon  a  bench  warrant 
issued  by  the  oourt  of  quarter  sessions  of  that  county,  upon 
an  indictment  against  the  plaintiff  for  forgery.  The  plain- 
tiff, after  remaining  in  jail  five  days,  was  released,  on  giving 
bail.  He  was  subsequently  tried  upon  the  indictment,  and 
acquitted*  Julius  Sherwood  was  called  as  a  witness  on  the 
trial  of  the  present  action,  on  the  part  of  the  defendant,  and 
testified  as  follows :  ^^That  he  resides  at  Wellsboro,  and  did 
in  1854.  Is  an  attorney  and  counselor  at  law  of  that  state. 
I  was  one  of  the  plaintiff's  counsel  on  the  trial  of  the  indict- 
ment against  him.  After  the  trial  closed,  and  the  plaintiff 
was  acquitted,  plaintiff  went  to  my  office,  and  I  there  had  a 
conversation  with  him  in  respect  to  the  manner  and  the  reason 
that  he  came  from  his  house  into  Pennsylvania  with  the  de- 
fendant." The  witness  being  asked,  ^'  what  was  that  con- 
versation ?"  the  plaintiff's  counsel  objected  to  the  evidence, 
on  the  ground  that  the  witness  having  been  the  plaintiff's 
counsel  on  the  trial  of  that  indictment,  was  not  at  liberty  to 
disclose  as  a  witness,  by  his  testimony,  the  conversation  refer- 
red to.  The  oourt  sustained  the  objection,  and  excluded  the 
evidence.  The  defendant  excepted.  The  plaintiff  recovered 
a  verdict  for  $425.  A  motion  by  the  defendant,  for  a  new 
trial,  made  at  the  circuit,  was  ordered  to  be  heard  in  the  first 
instance  at  a  general  term. 

George  B.  Bradley^  for  the  defendant. 

F,  O.  Dininny,  for  the  plaintiff. 

By  the  Courtj  Welles,  J.  The  view  I  take  of  this  case 
renders  it  unnecessary  to  consider  particularly  any  of  the 
questions  raised  upon  the  argument,  excepting  the  one 
whether  the  evidence  offered  by  the  defendant,  to  be  given  by 
the  witness  Julius  Sherwood,  of  a  conversation  between  the 
witness  and  the  plaintiff^  was  properly  excluded. 
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The  witness  Sherwood  had  testified  that  he  was  an  attor- 
ney and  counsellor  of  the  state  of  Pennsylvania^  and  that  he 
was  one  of  the  plainti£f's  counsel  on  the  trial  of  the  indiot- 
naent  against  him.  That  after  the  trial  and  acquittal  of  the 
plaintiff,  he  went  with  the  witness  to  the  office  of  the  latter, 
and  there  had  a  conversation  with  the  plaintiff  in  respect  to 
the  manner  and  the  reason  of  his  coming  from  his  house  into 
Pennsylvania  with  the  defendant.  The  witness  was  then 
asked  by  the  defendant's  counsel  what  that  conversation  was. 
This  question  was  objected  to  by  the  plaintiff's  counsel,  on 
the  ground  that  the  witness,  having  been  the  plaintiff's  coun- 
sel on  the  trial  of  the  indictment,  was  not  at  liberty  to  dis- 
close as  a  witness,  the  conversation  referred  to.  The  objection 
was  sustained,  the  evidence  excluded,  and  the  defendant's 
counsel  excepted. 

I  am  of  the  opinion  that  the  conversation  offered  to  be 
proved  was  not  privileged.  The  relation  of  the  parties  to  it 
as  counsel  and  client  had  ceased.  The  plaintiff  had  been 
tried  and  acquitted,  and  no  other  proceedings  in  relation  to 
the  indictment,  its  trial,  or  the  offense  charged  in  it,  appear 
to  have  been  contemplated.  Besides,  the  conversation  em- 
braced in  thcoffer  was  upon  a  subject  unconnected  with  that 
to  which  the  employment  of  the  witness  as  counsel  related. 
The  offer  does  not  disclose  what  the  conversation  was,  except 
that  it  was  in  respect  to  the  manner  and  the  reason  of  the 
plaintiff's  coming  from  his  house  into  Pennsylvania  with  the 
defendant.  It  does  not  appear  how  that  question  had  any 
thing  to  do  with  the  trial  of  the  indictment ;  nor  that  the 
conversation  was  of  a  professional  character  on  the  part  of 
the  witness.  If  the  defendant  had  been  required  to  disclose 
what  the  conversation  was  which  he  proposed  to  prove,  and 
it  had  appeared  that  it  related  to  the  plaintiff's  right  to  main- 
tain this  action,  and  it  could  be  gathered  from  it  that  the 
object  was  to  elicit  the  opinion  or  advice  of  the  witness  on 
that  subject,  I  should  think  the  conversation  was  privil^ed. 
It  would  in  that  case  have  amounted  to  a  retainer  as  counsel^ 
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for  the  time  being  at  least,  and  the  plaintiff  would  prima  fa^ 
eie  have  been  liable  to  the  witness  to  pay  him  a  counsel  fee. 
Bat  it  would  be  a  forced  inference  to  say  that  such  was  the 
conversation,  or  its  object  The  form  of  the  objection  ex- 
cludes the  idea  that  the  witness  held  any  professional  rela- 
tion to  the  plaintiff,  at  the  time  of  the  ^nversation.  It  was 
put  on  the  sole  ground  that  the  witness  had  been  counsel  for 
the  plaintiff  on  the  trial  of  the  indictment.  In  such  a  case 
the  objector  holds  the  affirmative,  and  is  bound  to  bring  him- 
self within  the  rule  of  privilege. 

If  my  brethren  concur  with  me  in  this  view,  there  must  be 
a  new  trial.  The  other  rulings  at  the  circuit,  as  also  the 
charge  of  the  judge  to  the  jury,  were  each  and  all  unexcep- 
tionable. 

[MovHoi  OiviBAL  Tbbic,  September  1,  1862.  Johmon,  WeUei  and  J.  0. 
SmMf  Jmtioes.] 


FiSHSLL  t;«.  WlKANS. 

Where,  in  an  action  to  recoTer  the  price  of  wheat  delirered  ondar  a  contract, 
at  a  price  fixed,  the  defendant  sets  up  by  way  of  counter-claim,  the  dam- 
ages he  has  sustained  by  reason  of  the  plaintiff's  reAisal  to  deliver  the 
whole  quantity  agreed  npon,  he  is,  if  he  establishes  each  defense,  entitled 
to  be  allowed  as  damages,  the  difibrence  between  the  contract  price  of  the 
wheat  not  delivered,  and  the  market  value  thereof,  at  the  time  it  was  to 
have  been  delivered,  with  inUrett  on  that  difference. 

THIS  was  an  appeal  from  a  judgment  upon  a  verdict,  en- 
tered at  the  circuit.  The  action  was  brought  to  recover 
the  purchase  price  of  236  bushels  of  wheat,  sold  by  the 
plaintiff  to  the  defendant,  in  November,  1858,  at  one  dollar 
and  fifty  cents  per  bushel.  The  defense  was  that  the  plaintiff 
agreed  to  sell  his  whole  crop,  amounting  to  about  1000  bush- 
els ;  and  that,  after  delivering  about  200  bushels,  he  refused 
to  deliver  the  balance ;  and  the  defendant  set  up,  by  way  of 
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oonnter-daimy  the  damages  he  had  sastained  by  reaaon  of 
the  non-delivery  of  the  balance.  The  jiiry  found  a  v<erdiGt 
in  favor  of  the  plaintiff  for  #119.85. 

Ji  A.  StiMy  for  the  appellant. 

Newton  dk  Bipsom^  for  the  respondent. 

By  the  Court,  WiXLXSy  J.  The  most  important  qnestion 
litigated  at  the  circuit  was  whether^  in  the  fall  of  1853,  a 
valid  contract  was  made  between  the  parties,  by  which  the 
plaintiff  was  to  deliver  his  whole  crop  of  wheat  then  in  his 
bams,  except  what  he  needed  for  his  own  use,  to  the  defend- 
ant at  $1.50  per  bushel,  to  be  paid  for,  #250  on  the  1st  day 
of  January,  1854,  and  the  balance  on  the  1st  day  of  April 
following.  The  evidence  on  this  question  was  conflicting. 
The  defendant  proved  the  contract,  by  his  own  testimony, 
which  was  in  several  respects  corroborated  by  other  witnesses. 
The  plaintiff  in  his  own  testimony  denied  making  such  con>^ 
tract,  and  was  to  some  extent  also  corroborated.  The  plain-» 
tiff  delivered  to  the  defendant  from  200  to  250  bushels  of 
wheat  in  November,  1853.  One  of  the  plaintiff's  witnesses 
testified  to  the  quantity,  fixing  it  at  236  bushels.  The 
plaintiff  admitted  in  his  testimony  that  he  had  860  bushels 
of  wheat  that  he  raised  that  year,  which  he  disposed  of  after 
he  had  ceased  delivering  to  the  defendant,  at  #2.25  per 
bushel 

It  was  proved  that  on  the  Ist  of  January,  1854,  wheat 
was  worth,  in  market,  #2.00  per  bushel  and  in  May  follow-* 
ing  #2.25. 

By  the  contract  as  claimed  by  the  defendant  to  have 
been  proved,  the  plaintiff  was  to  deliver  his  crop  along  as 
he  could,  conveniently.  The  defendant  testified  that  on 
the  1st  day  of  January,  1854,  he  tendered  to  the  plain-* 
tiff  #250,  provided  he  would  give  a  receipt  for  it  to  apply 
on  the  contract.     That  he  refused  to  take  it;  offered,  to 
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recdye  the  money,  but  would  not  accept  it  to  apply  on  the 
contrvjt.  The  judge  charged  the  jury,  among  other  things, 
in  substance,  that  if  they  believed  from  the  evidence  that  the 
plaintiff  agreed  with  the  defendant  to  deliver  him  his  whole 
crop  of  wheat  as  claimed  by  the  defendant,  the  latter  was 
entitled  to  be  allowed  as  damages  for  the  plaintiff's  violation 
of  the  contract  the  difference  between  the  contract  price, 
twelve  shillings  a  bushel,  and  the  market  value  of  the  wheat 
on  the  1st  day  of  January,  1854,  and  that  the  defendant  was 
not  entitled  as  matter  of  law  to  interest  on  this  difference ; 
and  that  they  might  allow  interest  or  not,  as  the  jury  in  their 
discretion  thought  proper.  The  defendant's  counsel  duly 
excepted  to  this  part  of  the  charge. 

The  defense  was  a  counter-claim  set  up  by  the  defendant 
for  damages  for  the  non-delivery  of  the  balance  of  the  plain- 
tiff's wheat,  pursuant  to  the  contract  as  alleged  by  tke 
defendant  The  verdict  of  the  jury  was  in  favor  of  the 
plaintiff,  for  $119.85,  showing  indisputably  that  they  must 
have  found  the  contract  to  deliver  substantially  as  claimed 
by  the  defendant*  Otherwise  the  verdict  should  and  doubt- 
less would  have  been  for  $354,  with  interest  from  the  1st  of 
January,  1854,  on  $250,  and  from  the  1st  of  April,  1854, 
on  $104,  to  the  time  of  the  trial,  amounting  to  over  $150, 
and,  with  the  contract  price  of  the  wheat  delivered,  to  over 
$500.  The  question  then  is,  was  the  defendant  legally  en- 
titled to  be  allowed  interest  on  his  counter-claim.  In  my 
opinion  he  was,  and  the  judge  should  have  so  instructed  the 
jury.  The  case  of  D<ma  v.  Fiedler^  (2  Kern,  40,)  which 
was  an  action  by  the  plaintiffs  on  a  contract,  to  recover 
damages  for  the  non-delivery  of  merchandise,  the  court  of 
appeals  held  that  the  plaintiff  was  entitled  to  recover  the 
difference  between  the  contract  price,  and  the  market  value 
of  the  goods  at  the  time  and  place  specified  for  its  deliv- 
ery, with  interest  thereon.  Johnson,  J.  who  delivered  the 
only  opinion  in  that  case,  remarks  on  the  question  of  inter- 
est, as  follows :  "  The  party  is  entitled,  on  the  day  of  per- 
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fionnanoey  to  tbe  property  agreed  to  be  delivered.  If  it  ig 
not  delivered,  the  law  gives  as  the  measure  of  oompensation 
then  due,  the  difference  between  the  contract  and  market 
prices.  If  he  is  not  also  entitled  to  interest  from  that  time, 
as  matter  of  law^  this  contradictory  result  'follows :  that 
while  an  indemnity  is  professedly  given,  the  law  adopts  such 
a  mode  of  ascertaining  its  amount,  that  the  longer  a  party 
is  delayed  in  obtaining  it  the  greater  shall  its  inadequacy  be* 
come.''  And  again,  after  showing  the  consistency  of  leaving 
the  question  of  interest  to  the  discretion  of  the  jury,  the 
learned  judge  proceeds:  ^'The  right  to  interest,  in  actions 
upon  contract,  depends  not  upon  discretion,  but  upon  legal 
right,  and  in  actions  like  the  present  is  as  much  a  part  of 
the  indemnity  to  which  the  party  is  entitled,  as  the  difference 
between  the  D[iarket  value  and  the  contract  price/'  All  the 
judges,  except  Selden,  concurred  in  these  views  of  Judge 
Johnson.  The  case  cannot  be  distinguished  in  principle,  on 
this  question  of  interest,  from  the  one  under  consideration. 
I  think,  also,  the  judge  at  the  circuit  erred  in  declining  to 
chai^  the  jury  as  requested  by  the  defendant's  counsel  and 
in  charging  the  contrary  thereof,  as  stated  in  the  case.  Also 
in  allowing  the  plaintiff  to  testify  what  his  son  said  the  de- 
fendant told  him,  when  he  was  sent  to  inquire  of  the  de- 
fendant whether  he  wanted  any  more  wheat,  &c.  But  the 
verdict  would  not  be  disturbed  for  these  errors,  because  they 
were  immaterial  in  view  of  the  result,  and  have  worked  no 
injury  to  the  defendant ;  the  verdict  having  established  the  de- 
fendant's counter-claim,  as  we  must  intend  from  its  amount, 
and  related  only  to  the  question  of  the  defendant's  right  to 
his  counter-claim.  If  I  am  wrong  in  this,  then  the  judg- 
ment should  be  reversed  for  the  reason  that  the  charge  and 
the  evidence  improperly  received  and  given  might  have  been 
prejudicial  to  the  defendant.  There  was  a  waiver  by  the  de- 
fendant of  full  performance  of  the  plaintiff's  contract  to  de- 
liver all  his  crop  he  had  to  spare.  All  the  defendant  said 
was,  ^'if  you  vrill  deliver  me  one  half  of  the  wheat  you 
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agreed  to  let  me  have,  at  the  price  agreed,  I  will  let  you  off." 
The  condition  was  never  performed  by  the  plaintiff.  He  at 
first  agreed  to  the  proposition,  but  afterwards  expressly  de- 
dined. 

I  think,  for*  the  error  of  the  judge  in  his  instruction  to  the 
jury  on  the  subject  of  interest,  as  before  stated,  the  judg- 
ment should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  abide  the  event 

Ordered  accordingly. 

[MoHBOB  Obkbbal  Tbbm,  September  1, 1862.  Johmonf  R  Da/rwin  SmUK 
and  Wau$,  Jnattoes.] 


Eayakagh  v8.  The  Citt  of  Brooklyn. 

Municipal  oorporations  are  Dot  liable  in  damages  for  any  iqjnry  or  inconTeni- 
ence  to  the  owners  of  property  npon  the  streets  of  the  Tillage  or  city,  re- 
sulting from  the  improvement  of  the  streets,  such  as  grading,  paving,  laying 
curb  and  gutter  stones,  sidewaUra,  dtc,  by  authority  of  law,  when  there  Is 
no  negligence  or  naskillAilneM  in  conducting  the  work  of  improvement 

Incidental  damages  to  the  ownera  of  property,  resulting  from  the  establishing 
or  altering  of  the  grade  of  a  street  are  not  to  be  provided  for,  or  paid,  in 
any  form,  but  are  regarded  and  treated  as  damnum  ab$qu€  injuria. 

The  ftmdamental  principle  that  prevails  in  all  the  statutes  authorising  or  pro- 
viding for  the  grading,  paving  and  improving  of  streets,  is  that  the  property 
thought  to  be  benefited  must  pay  all  that  is  to  be  paid,  and  not  the  munici- 
pal treasury. 

The  rule  of  the  common  law  is  equally  adverse  to  the  claim  of  an  individual 
property  owner  to  be  compensated  for  losses  not  resulting  from  misconduct 
or  onskillAil  management,  but  arising  necessarily  horn  the  making  of  the 
improvement. 

When  a  dnty  of  a  Judicial  nature  is  imposed  upon  a  public  body,  they  are  ex- 
empt fh>m  responsibility  by  civil  action  for  the  manner  in  which  the  duty 
is  performed.  But  where  a  duty  purely  ministerial  is  violated,  or  negli- 
gently performed,  by  a  public  body  or  officer,  an  iqjured  party  may  have 
redress  by  action. 

The  ordinance  of  a  city  corporation,  directing  the  construction  of  a  public  im- 
provement, within  the  general  scope  of  its  powers,  is  a  judicial  act  ,*  but  the 
prosecution  of  the  work  is  ministerial  in  its  character,  and  the  corporation 
tsee  thatitis  done  in  a  safe  and  Bkillftil  manner. 
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APPEAL  from  a  judgment  of  the  city  court  of  Brooklyn. 
The  action  was  brought  to  recover  damages  daimed  to 
have  been  sustained  by  the  plaintiflT,  under  the  following  state 
of  facts  :  The  plaintiff  is  the  owner  of  a  house  and  lot  on  the 
north  side  of  Bergen  street,  near  its  intersectidn  with  Flat- 
bush  avenue,  in  the  city  of  Brooklyn.  The  house  was  built 
about  the  year  1857,  and  on  the  grade  of  the  street  as  then 
established.  Subsequently  the  common  council  (established 
a  new  grade  about  five  feet  higher,  and  caused  a  contract  to 
be  entered  into  in  April,  1861,  to  grade  and  pave  said  Ber- 
gen street  according  to  the  new  grade.  The  raising  of  the 
grade  left  the  plaintiff's  premises  below  the  grade  of  the 
street  as  actually  constructed,  and  also  below  Flatbush  ave- 
nue, which  had  been  graded  some  years  previously.  All  the 
ground  between  the  plaintiff's  house  and  the  junction  of  Flat- 
bush  avenue  and  Bergen  street  is  vacant  and  below  grade, 
and  as  the  water  ran  down  the  avenue  and  Bergen  street,  por- 
tions of  it  overflowed  into  these  vacant  lots  and  against  the 
plaintiff's  house.  The  plaintiff  claimed  that  the  defendant 
should  have  caused  an  embankment  to  be  constructed  on  the 
side  of  Bergen  street  next  to  the  plaintiff's  premises,  so  as  to 
prevent  the  water  from  the  street  running  on  his  lots,  &o. 
It  was  not  pretended  that  the  work  of  building  the  street  was 
unskillfully  executed ;  nor  was  the  authority  of  the  common 
council  to  alter  the  grade  questioned ;  but  the  liability  of  the 
city  was  claimed  to  result  from  the  fact  that  the  construction 
of  the  street,  according  to  the  new  grade,  necessarily  caused 
the  water  to  flow  on  the  plaintiff's  premises. 

When  the  plaintiff  rested,  the  defendant  moved  to  dismiss 
the  complaint.  The  motion  was  granted.  A  motion  for  a 
new  trial  was  afterwards  made  and  denied,  and  the  plaintiff 
appealed  from  this  order. 

P.  S,  Orookcy  for  the  plaintiff. 

Alexander  McCucy  for  the  defendant. 
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By  the  Courty  Brown,  J.  The  plaintiff  is  the  owuer  of  a 
house  and  lot  of  ground  situate  on  the  north  side  of  Bergen 
street,  and  near  the  intersection  of  the  street  with  Flatbush 
avenue,  in  the  city  of  Brooklyn.  The  house  was  built  in  the 
year  1857,  and  conformed  to  the  grade  of  the  street  as  then 
established.  Afterwards  the  common  council  of  the  city  es- 
tablished a  new  grade  of  the  street,  raising  the  surface  thereof 
about  five  feet  higher  than  the  old  grade,  and  caused  a  con- 
tract to  be  entered  into,  about  the  month  of  April,  1861,  to 
grade  and  pave  the  street  according  to  the  new  plan.  In  ex- 
ecuting the  contract  the  plaintiff's  premises  were  left  below 
the  line  of  the  street,  and  also  below  the  face  of  Flatbush  av- 
enue, which  had  been  graded  before  that  time.  The  ground 
between  the  plaintiff's  house  and  the  junction  of  Flatbush 
avenue  with  Bergen  street  is  vacant,  and  below  the  grade  of 
the  street.  The  surface  water,  in  a  heavy  rain,  came  rushing 
down  Flatbush  avenue  into  Bergen  street  and  from  thence 
into  the  vacant  lots  adjoining  and  against  the  plaintiff's 
house,  broke  in  the  foundation  wall,  filled  the  cellar  with  wa- 
ter and  soil,  and  otherwise  materially  injured  the  building. 
It  was  not  claimed  that  the  work  of  grading  and  paving  the 
street  had  been  done  negligently  or  carelessly.  But  the  in- 
jury to  the  plaintiff  resulted  from  the  improvement  of  the 
street  in  the  manner  stated.  The  authority  of  the  common 
council  to  grade  and  improve  the  street  is  conferred  upon  it 
by  the  4th  title  of  the  act  of  the  17th  of  April,  1854,  to  con- 
solidate the  cities  of  Brooklyn  and  Williamsburgh  and  the 
town  of  Bush  wick  into  one  municipal  government,  and  to 
incorporate  the  same.  For  this  injury  the  plaintiff  brought 
his  action,  in  the  city  court  of  Brooklyn.  He  proved  the 
facts  stated,  and  rested.  The  court,  upon  the  defendant's 
motion,  nonsuited  the  plaintiff.  He  afterwards  moved  for  a 
new  trial,  which  was  also  denied ;  whereupon  he  appealed  to 
this  court. 

It  must  be  conceded  that  the  injury  to  the  plaintiff  wsa 
the  immediate  result  of  the  grading  and  paving  the  street 
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upon  an  elevation  of  the  surface  thereof  above  the  surface  of 
his  lot.  The  ground  which  he  assumes  and  must  maintain 
to  entitle  him  to  maintain  this  action  is,  that  municipal  cor- 
porations are  liable  in  damages  for  any  injury  or  inconven- 
ience to  the  owners  of  property  upon  the  streets  of  the  village 
or  city  resulting  from  the  improvement  of  the  streets,  such 
as  grading,  paving,  laying  curb  and  gutter  stones,  sidewalks^ 
&c.,  by  authority  of  law,  when  there  is  no  negligence  or  un- 
skillfullness  in  conducting  the  work  of  improvement.  Noth- 
ing short  of  the  affirmative  of  this  proposition  will  uphold 
the  present  action.  If  a  street  is  to  be  opened  and  paved  and 
fitted  to  become  one  of  the  thoroughfares  of  a  populous  city, 
it  will  naturally  be  done  upon  some  grade  which  will  reduce 
the  elevation  and  fill  up  the  depressions  of  the  ground  more 
or  less,  with  a  view  to  facilitate  the  transit  of  vehicles  and 
passengers,  and  to  discharge  from  the  face  of  the  street  the 
surface  water.  This  is  what  is  meant  when  the  municipal 
statutes  speak  of  grading  a  street.  The  process,  when  com- 
pleted, will  have  the  effect  to  leave  the  surface  of  some  of  the 
lands  upon  the  line  of  the  street  elevated  above  the  grade  of 
the  street  and  some  of  them  depressed  below  it.  In  neither 
case  are  the  lots  fit  for  the  uses  of  building.  Their  surfaces 
must  be  reduced,  or  elevated,  as  the  case  may  be.  And  they 
are  injured  and  their  owners  damnified  by  the  improvement 
to  the  extent  of  the  cost  of  effecting  this  work  of  reduction 
and  elevation.  The  lots  which  require  to  be  filled  in  to  adapt 
them  to  the  uses  of  occupation,  may  also  become  fiooded  with 
surface  water  from  the  adjoining  lands,  and  the  owners  thus 
sustain  an  additional  injury  by  the  improvement  The  stat- 
utes which  authorise  and  provide  for  the  grading,  paving  and 
improving  streets,  charge  upon  the  property  on  the  street,  or 
in  the  immediate  vicinity,  the  cost  of  effecting  it.  It  is  not 
a  charge  upon  the  treasury  of  the  city.  The  statutes,  make 
no  provision  for  subjecting  the  lands  upon  the  street  or  in  the 
vicinity  to  the  damages  resulting  from  such  incidental  inju- 
ries as  I  have  referred  to.     They  are  never  found  in  a  street 
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aBsessment ;  and  this  is  a  clear  indication  that  they  were  not 
to  be  provided  for  or  paid  in  any  form.  They  are  regarded 
and  treated  as  damnum  absque  ityuria.  In  executing  the 
street  improvement  and  assessment  laws,  the  conmion  coun- 
cil represent  the  owners  of  the  property  benefited,  and  act 
for  them  and  in  their  behalf,  and  not  for  the  public  of  the 
city,  generally.  The  fundamental  principle  that  prevails  in 
all  this  class  of  statutes  is,  that  the  property  thought  to  be 
benefited  must  pay  all  that  is  to  be  paid,  and  not  the  muni* 
cipal  treasury.  The  plaintiff's  action  is  subversive  of  this 
principle ;  for  it  seeks  to  charge  the  common  council  with 
the  duty  of  making  compensation  for  losses — not  resulting 
from  misconduct  or  unskillful  management,  but  resulting  ne- 
cessarily from  the  making  of  the  improvement.  If  the  rule 
contended  for  should  prevail,  a  just  and  intelligent  system  of 
street  opening  and  improvement  would  become  impossible. 

The  rule  of  the  common  law  is  equally  adverse  to  the 
plaintiff's  claim  to  recover  in  the  action.  The  powers  and 
duty  of  the  common  council,  in  regard  to  the  opening,  grad- 
ing and  paving  streets,  are  discretionary.  When  application 
18  made  to  them  for  that  purpose,  they  are  to  grant  or  deny 
it,  according  to  their  own  view  of  what  is  right  and  expedi- 
ent in  the  premises.  The  proceedings  are  brought  before 
them  upon  petition,  and  they  are  to  cause  notice  to  be  given, 
to  the  end  tiiat  those  persons  interested  may  have  an  oppor- 
tunity to  be  heard  at  the  time  and  place  designated  for  liie 
hearing.  If  the  common  council  determine  thai  the  petition 
for  such  improvement  is  signed  by  a  majority  of  the  persons 
owning  lands  situate  on  the  line  of  the  improvement,  and 
that  the  assessment  to  be  imposed  upon  each  lot  for  the  ben- 
efit to  be  derived  from  such  improvement  does  not  exceed 
one  third  of  the  assessed  value  of  such  lot,  as  the  same  is  di- 
rected to  be  ascertained  by  the  act,  and  no  sufficient  objec- 
tions are  made  thereto,  the  conunon  council  shall  make  an 
order  that  such  improvement  be  made  and  the  contemplated 
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work  done.    {Stss.  Laws  of  1859,  pp.  4tl5y  476, 477.)    This 
act  of  the  common  council  is  judicial. 

*^  When  the  duty  alleged  to  have  been  violated  is  purely 
judicial  no  action  lies,  in  any  case,  for  misconduct  or  delin- 
quency, however  gross,  in  the  performance  of  judicial  duties. 
And  although  the  officer  may  not  in  strictness  be  a  judge, 
still,  if  his  powers  are  discretionary,  to  be  exerted  or  with- 
held according  to  his  own  view  of  what  is  necessary  and 
proper,  they  are  in  their  nature  judicial,  and  he  is  exempt 
from  all  responsibility  by  action  for  the  motives  which  influ-  • 
ence  him,  and  the  manner  in  which  such  duties  are  perform- 
ed.'' This  is  the  rule  as  expressed  by  Mr.  Justice  Beardsley 
in  Wilson  v.  The  Mayor  dc.  of  New  York,  (1  Denio,  696,) 
which  was  a  case  in  most  respects  like  the  present.  The 
Bochester  White  Lead  Co.  v.  The  City  of  Bochester,  (3 
Gomxt,  ^3?)  ^  which  we  are  referred,  was  an  action  for  an 
injury  done  to  the  plaintiffs  by  the  careless,  negligent  and 
unskillful  construction  of  a  culvert  under  a  street,  for  the  pas- 
sage of  a  stream  of  water..  The  plaintiffs  recovered,  but  the 
gist  of  the  action  was  the  want  of  skill  and  the  insufficiency 
of  the  culvert  to  carry  away  the  water  of  the  stream.  The 
same  princi](>le  is  asserted — that  when  a  duty  of  a  judicial  na- 
ture is  imposed  upon  a  public  body,  they  are  exempt  from 
responsibility  by  civil  action  for  the  manner  in  which  the 
duty  is  performed.  But  where  the  duty,  purely  ministerial, 
is  violated  or  negligently  performed  by  a  public  body  or  offi- 
cer, an  injured  party  may  have  redress  by  action.  The  ordi- 
nance of  a  city  corporation  directing  the  construction  of  the 
woik  within  the  general  scope  of  its  powers  is  a  judicial  act, 
but  the  prosecution  of  the  work  is  ministerial  in  its  charac- 
ter, and  the  corporation  must  see  that  it  is  done  in  a  safe  and 
skillful  manner.  The  plaintiff's  counsel  also  relies  upon 
Storrs  V.  The  GUy  of  Uiica,  (17  N.  T.  Rep,  104)  It  wag 
an  action  i^nst  the  city  for  omitting  to  keep  proper  lights 
and  guards  dt  night  around  an  excavation  it  had  caused  to 
be  made  in  the  street.    Here  also  the  ground  of  the  action 
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was  n^ligence,  and  nothing  else.     It  also  involved  the  qnes- 
tion  of  the  liability  of  the  ultimate  superior  and  that  of  the 
immediate  superior  for  the  negligence  of  the  servant. 
The  order  of  the  city  court  should  be  afiKrmed 

[Obanoe  Gbhbbal  Tebm,  September  8,  1862.    Emott,  Brown,  Serugham 
and  Lottt  Jiutices.] 


Kelsey  v8.  Campbell,  Sheriff^  &c. 

An  appeal  withont  an  undertaking  is  not  effectual  for  any  porpoaei  and  is  a 
nullity.  It  makes  no  change  in  the  proceedings,  bnt  leares  them  in  the 
same  condition  they  were  in  before  the  notice  of  appeal  was  giveo. 

Hence,  when  the  sureties  in  an  undertaking  on  appeal  fail  to  justify,  and  the 
^ourt,  upon  motion,  reftisee  them  permission  to  Justify,  the  notice  of  appeal, 
with  all  the  proceedings  connected  therewith,  tsM  to  the  ground,  and  the 
parties  are  remitted  to  the  same  condition  they  were  in  before  the  notice 
was  given. 

The  appellants  are  thus  left  f^-ee  to  perfect  a  new  appeal,  with  an  undertaking 
which  will  stay  the  execution  of  the  Judgment. 

APPEAL  from  a  judgment  entered  at  a  special  term,  after 
a  trial  at  the  circuit  before  a  justice  of  this  court  with- 
out a  jury.  The  action  was  brought  against  the  defendant 
as  sheriff  of  Kings  county  for  neglecting  to  collect  and  re- 
turn an  execution.  The  facts  found  by  the  justice  are  stated 
in  the  opinion  of  the  court.  The  justice  found  and  decided 
as  conclusions  of  law,  that  the  first  appeal,  by  the  failure  of 
the  sureties  to  justify,  became  ineffectual,  and  that  the  par- 
ties by  reason  thereof  were  placed  in  the  same  condition  as 
if  no  appeal  had  been  taken ;  that  the  subsequent  appeal  of 
the  defendant  in  the  execution,  accompanied  by  the  under- 
taking, affidavits  of  justification,  acknowledgment  and  the 
other  proceedings,  operated  bh  a  stay  of  the  sheriff's  pro- 
ceedings under  the  execution,  and  was  a  justification  and 
defense  to  him  in  this  action.    He  therefore  ordered  judg- 
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ment  to  be  entered  for  the  defendant,  with  costs.    The  plain- 
tiff appealed  to  the  general  term. 

Britton  dk  Ely,  for  the  plaintiff. 

P.  S,  OrookCy  for  the  defendant 

By  the  Court,  Bbown,  J.  On  the  26th  of  July,  1861, 
the  plaintiff  recovered  a  judgment  in  this  court  against  Bob- 
ert  M.  Ward,  Walter  B.  Gove  ^nd  Edward  P.  Morris,  for 
the  sum  of  $687.69,  which  was  docketed  in  Kings  county 
clerk's  office  on  the  same  day.  On  the  2d  day  of  September, 
of  the  same  year,  he  issued  an  execution  against  the  prop- 
erty of  Ward,  Gove  and  Morris,  with  directions  to  collect 
the  whole  amount  of  the  judgment  with  interest,  which  was 
placed  in  the  hands  of  the  defendant,  sheriff  of  Kings  county, 
to  be  executed,  returnable  on  the  Ist  day  of  November  there- 
after. The  defendants  in  the  execution  had  goods  and  chat- 
tels within  the  county  of  the  defendant,  whereof  he  could 
have  made  the  sum  directed  to  be  collected  upon  the  execu- 
tion. But  he  omitted  to  do  so,  and  neglected  to  return  the 
same  at  the  return  day  thereof.  Whereupon  the  plaintiff 
brought  this  action  against  the  sheriff,  and  demanded  judg- 
ment against  him  for  the  sum  of  $687.69,  with  the  interest 
The  action  was  tried  before  Mr.  Justice  Lott,  at  the  Kings 
county  circuit,  where  the  foregoing  facts  were  not  disputed. 
It  appeared  on  the  part  of  the  defendant  that  a  notice  of 
appeal,  with  undertaking,  affidavit  and  certificate  of  acknowl- 
edgment, were  filed  in  the  office  of  the  clerk  of  the  county 
of  Kings,  dated  the  29th  of  July,  1861,  the  day  they  were 
filed,  and  copies  thereof  were  on  the  next  day  duly  served  on 
the  attorney  for  the  plaintiff.  Notice  of  exceptions  to  the 
sureties  upon  the  undertaking  was  on  the  1st  day  of  August 
duly  served  by  the  plaintiff's  attorney  upon  the  attorney  for 
the  defendant  in  the  judgment.  The  sureties  failed  to  jus- 
tify, and  on  the  14th  of  September  thereafter  notice  was 
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giren  to  the  sherifF  that  the  undertaking  was  not  .perfected, 
and  the  court  afterwards  denied  a  motion  made  by  the  de- 
fendant for  leave  to  the  sureties  to  justify,  a  copy  of  which 
order  denying  the  motion  was  on  the  20th  of  the  same 
month  served  upon  the  sheriff.  Notice  was  also  given  to  the 
sheriff,  that  the  sureties  having  failed  to  justify,  he  was  re- 
quired to  proceed  in  the  execution  of  the  writ.  On  the  18th 
of  September  a  new  notice  of  appeal,  undertaking,  affidavits 
of  justification  and  certificates  of  acknowledgment,  were  filed 
in  the  office  of  the  clerk  of  Kings  county,  copies  of  all  which 
papers,  with  a  certificate  of  such  clerk  that  the  same  were 
true  copies  of  the  originals,  were  on  the  same  day  served 
upon  the  defendant,  and  the  plaintiff  also  had  due  notice 
thereof.  No  exception  was  taken  to  the  sureties  in  the  last 
named  undertaking,  nor  was  the  last  mentioned  appeal  va- 
cated or  set  aside.  But  on  the  next  day  thereafter,  the  plain- 
tiff returned  to  the  attorney  for  the  judgment  debtors  the 
copy  of  the  last  named  undertaking  served  upon  him,  with 
notice  that  he  refused  to  receive  the  same.  These  facts  con- 
stituted the  defense.  The  circuit  judge,  sitting  without  a 
jury,  found  that  the  last  mentioned  appeal  and  proceeedings 
operated  as  a  stay  of  proceedings  under  the  execution,  and 
were  a  justification  and  defense  to  the  sheriff  for  not  collect- 
ing the  money  upon  the  execution.  He  ordered  judgment 
for  the  defendant,  from  which  the  plaintiff  appealed  to  the 
general  term. 

The  plaintiff  contends  that  there  can  be  but  one  appeal, 
which  is  taken  by  the  service  of  the  notice  of  appeal.  If 
the  appellant  omits  to  file  the  undertaking,  or  the  sureties 
therein  fail  to  justify,  the  appeal  becomes  ineffectual  to  stay 
the  proceedings,  but  for  all  other  purposes,  and  especially 
for  the  purpose  of  preventing  a  new  appeal  which  shall  be- 
come effectual,  the  first  appeal  remains  in  full  force.  He  takes 
a  distinction  between  an  appeal  generally,  and  an  appeal 
which  shall  effect  the  only  object  and  end  for  which  an  appeal 
is  taken ;  that  is,  to  remove  the  action  into  the  appellate 
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oourt^  where  it  is  to  be  reheard  and  determined.  The  plain- 
tiiT's  theory  will  be  sufficiently  stated  by  reference  to  the 
facts  of  the  present  case.  The  defendant  served  his  notice 
of  appeal  regularly  and  in  due  season.  But  the  suretiea 
omitted  to  justify  and  prove  their  ability  to  indenmify  the 
plaintiff  within  the  time  limited  by  the  code,  and  the  oourt 
refused  them  leave  to  do  so,  after  the  time  had  elapsed.  The 
plaintiff  contends  that  the  defendant  cannot  discontinue  or 
renew  his  appeal,  with  sureties  who  will  justify  in  due  sea- 
son, and  that  the  first  appeal  remains  a  bar  and  a  barrier  to 
all  future  action  of  the  kind.  This  theory  is  not  borne  out 
by  the  provisions  of  the  code.  If,  in  addition  to  the  appeal, 
it  be  intended  to  stay  the  execution  of  the  judgment,  the 
undertaking  must  be  of  the  nature  and  kind  provided  for  in 
section  335 ;  but  if  it  be  a  mere  appeal,  leaving  the  respond- 
ent to  proceed  to  the  execution  of  the  judgment,  the  stip- 
ulation of  the  undertaking  must  be  of  another  kind,  as 
directed  in  section  334.  But  this  latter  section  declares  in 
very  emphatic  language,  that  to  render  an  appeal  effectual 
for  any  purpose,  a  written  undertaking  must  be  executed  on 
the  part  of  the  appellant  with  at  least  two  sureties,  to  the 
effect,  &c.,  or  the  sum  mentioned  in  the  section  must  be 
deposited  with  the  clerk.  An  undertaking  upon  an  appeal 
shall  be  of  no  effect,  unless  accompanied  by  the  affidavit  of 
the  sureties  that  they  are  each  worth  double  the  amount 
specified  therein.  If  excepted  to,  they  are  to  justify  within 
ten  days,  or  the  appeal  shall  be  regarded  as  if  no  undertak- 
ing had  been  given.     (§  341.) 

An  appeal  without  an  undertaking  amounts  to  nothing, 
and  accomplishes  nothing.  For  the  section  requiring  an  un- 
dertaking declares  that  without  it  the  appeal  shall  not  be 
effectual  for  any  purpose.  An  appeal  which  is  not  effectual 
for  any  purpose  is  a  nullity.  It  effects  nothing.  It  makes 
no  change  whatever  in  the  proceedings,  but  leaves  them  in 
the  same  condition  as  they  were  before  the  notice  of  appeal 
was  given.    This  is  too  plain  for  argument.     So  that  when 
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the  Bureties  in  the  undertaking  of  the  29th  July,  1861,  failed 
to  justify,  and  the  court,  upon  motion,  refused  them  permis- 
sion to  justify,  the  notice  of  appeal  of  that  date,  with  all  the 
proceedings  connected  therewith,  fell  to  the  ground,  and  the 
parties  were  remitted  to  the  same  condition  they  were  in  be- 
fore the  notice  was  given.  The  defendants  were  thus  left 
free  to  effect  and  perfect  a  new  appeal,  with  an  undertaking 
which  stayed  the  execution  of  the  judgment.  This,  it  is 
not  disputed,  has  been  done.  In  Langley  v.  Warner ^  (1 
OofMt.  606,)  the  defendant  Warner  had  given  notice  of  an 
appeal,  but  with  a  defective  undertaking.  An  application 
was  made  for  leave  to  amend  the  undertaking,  which  the 
court  of  appeals  denied,  saying  that  ^^if  the  appellant  really 
desires  the  judgment  of  this  court,  he  can  bring  a  new 
appeal.'' 

The  judgment  should  be  affirmed. 

[Obanob  Obitbral  TbbiCi  September  8, 1862.    Emati,  Brawn,  Scrugham 
aad  LaH^  Justices.] 
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Although  courts  baye  received  evidence  of  the  price  paid  for  the  identical 
property  or  article  in  suit,  as  some  evidence  of  its  value,  yet  when  a  large 
number  of  articles  are  sold  in  the  aggregate  for  a  given  sum,  the  opinion  of 
witnesses  as  to  the  value  of  a  part  of  the  articles,  will  not  be  received  for 
the  purpose  of  ascertaining  the  value  of  the  other  part,  in  an  action  for  the 
conversion  of  the  latter. 

APPEAL  by  the  defendant  from  a  judgment  at  the  circuit 
in  favor  of  the  plaintiff  for  $923.90  damages  and  costs^ 
and  from  a  subsequent  order  made  at  a  special  term,  denying 
a  motion  for  a  new  trial 

Britton  A  Ely,  for  the  appellant. 

Oharha  Grary,  for  the  respondeni;. 
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By  the  GouH^  Bbowk,  J.  The  plaintiff  claims  to  be  the 
owner,  by  purchase  from  the  firm  of  E.  B.  Durkee  &  Oo.,  of 
two  iron  boilers,  one  iron  boiler  front,  certain  bolts,  anchors, 
iron  bars,  a  quantity  of  fire  and  a  quantity  of  hard  brick,  and 
the  action  is  brought  to  recoTer  the  value  thereof,  upon  the 
ground  that  the  defendant  had  converted  the  property  to  his 
own  use.  It  was  in  a  building  upon  Sedgwick  street  in  the 
city  of  Brooklyn,  of  which  the  plaintiff's  vendors  were  the 
tenants,  and  Charles  Eelsey,  the  defendant,  the  landlord. 
The  term  had  ended,  in  pursuance  of  a  stipulation  in  the 
lease,  by  which  the  destruction  of  the  demised  building  by 
fire  should  have  that  effect.  In  the  case  of  KeUey  v,  Dur^ 
kecy  (33  Barb.  410,)  this  court,  at  general  term,  adjudged 
that  the  articles  referred  to  were  not  fixtures,  and  were  the 
property  of  the  tenants,  and  not  that  of  the  landlord.  The  ma* 
terial  questions  which  arose  upon  the  trial  of  this  action,  at  the 
Kings  county  circuit,  in  October,  1861,  when  the  plaintiff 
had  a  verdict,  were  as  to  the  conversion'  by  the  defendanti 
and  as  to  the  value  of  the  property. 

In  regard  to  the  conversion,  the  plaintiff,  who  was  exam* 
ined  as  a  witness,  testified  that  be  bought  the  property  from 
E.  B.  Durkee  &  Co.  on  the  Ist  of  October,  I860,  and  com* 
menced  to  move  it  on  the  2d  of  that  month,  '^I  moved  the 
engine  and  some  other  machinery  connected  with  it.  I  then 
commenced  to  take  down  the  brick  work  and  part  connected 
with  the  boilers,  and  to  remove  the  boilers,  and  while  doing  it 
Mr.  Eelsey  came  in  and  forbid  my  doing  go.  He  said  they 
were  built  in  brick  work  and  connected  with  the  building, 
consequently  they  were  his  property.  He  also  said  there  was 
an  injunction  against  the  removal  of  them,  and  if  I  moved 
them,  it  would  be  at  my  peril.  I  then  gave  directions  to  the 
men  I  had  employed  to  leave  them ;  that  we  might  get  our- 
selves into  difficulty.  I  commenced  to  move  on  the  2d,  and 
this  might  be  on  the  4th.  He  said  these  boilers  and  brick 
work  and  all  there,  that  were  connected  with  and  built  into 
the  brick  work,  were  his.    I  told  him  I  had  bought  them,  and 
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had  a  right  to  remove  them.  He  said  if  I  did  so  I  would  make 
myself  liable  to  prosecution,  or  something  to  that  effect  He 
acted  rather  excited.     I  went  off  and  left  the  property." 

This  evidence  was  to  some  extent  contradicted  by  the  tes- 
timony of  Charles  Kelsey,  the  defendant,  and  of  his  agent, 
Stephen  Halstead.  But  there  was  no  conflict  as  to  the  pres- 
ence and  interference  of  Kelsey,  at  the  time  referred  to  by 
Wells,  and  that  he  opposed  and  forbade  the  removal  of  some 
portion  of  the  property  purchased  by  Wells  from  E.  B.  Dur- 
kee  &  Co.  There  was  also  evidence  from  which  the  jury 
might  have  inferred  and  found  the  subsequent  assent  of  Kel- 
sey to  the  removal  of  the  property.  The  question,  however, 
was  fairly  left  to  the  jury.  They  were  told  by  the  judge  that 
"  a  demand  and  refusal  is  evidence  of  a  conversion,  and  noth- 
ing more.  If  the  refusal  is  qualified  in  any  way,  the  jury 
must  judge  whether  the  qualification,  or  the  reason  given  for 
not  delivering  the  property,  is  a  reasonable  one.  If  it  is  rea- 
sonable, then  the  conversion  is  not  made  out,  and  the  action 
must  fail.  If  Charles  Kelsey  refused  to  deliver  the  property 
on  demand,  and  afterwards  signified  to  the  plaintiff  his  will- 
ingness that  he  might  take  it  away,  before  the  commencement 
of  the  action,  then  the  conversion  is  not  made  out."  The 
jury  found  the  fact -of  the  conversion,  against  the  defendant, 
and  their  verdict  cannot  be  disturbed. 

Upon  the  subject  of  the  value  of  the  property,  a  question 
of  evidence  occurred,  which  I  will  briefly  examine.  The  bill 
of  sale  from  E.  R.  Durkee  &  Co.  to  Thomas  I.  Wells,  the 
plaintiff,  read  in  evidence,  included  a  steam  engine  and  vari- 
ous other  articles  of  machinery  and  tools,  besides  the  property 
to  recover  the  value  of  which  this  action  is  brought.  The 
price  for  the  whole  property  was  the  sum  of  $1200,  without 
designating  the  price  of  each  article  separately.  Upon  the 
cross-examination  of  Thomas  I.  Wells,  the  defendant's  coun- 
sel asked  him  ^'  what  the  steam  engine  was  worth  ?"  The 
question  was  objected  to  as  immaterial  and  irrelevant.  The 
court  sustained  the  objection  and  excluded  the  evidence,  and 
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the  defendant  excepted.  The  steam  engine  was  not  the  sub- 
ject of  the  action.  The  defendant's  counsel  then  asked  the 
■witness  the  following  question  :  "  What  was  the  value  of  the 
articles  purchased  by  you  not  included  in  this  action  ?"  This 
question  was  in  like  manner  objected  to,  the  objection  sus- 
tained and  the  defendant  excepted.  The  object  of  these  two 
questions  was  to  fix  the  value  of  the  property  which  was  the 
subject  of  the  action.  Assuming  the  value  of  the  various 
articles  named  in  the  bill  to  be  $1200,  the  price  therein  named, 
and  deducting  these  from  the  estimated  value  of  the  articles 
not  included  in  the  complaint,  would  fix,  it  is  thought,  neces- 
sarily the  value  of  the  property  claimed  by  the  plaintifi;  It 
was  evidence,  it  is  said,  Irom  which  the  jury  might  infer  the 
value  of  the  property  in  suit.  The  courts  have  received  evi- 
dence of  the  price  paid  for  the  identical  property  or  article  in 
suit,  as  some  evidence  of  its  value.  But  when  a  large  num- 
ber of  articles  are  sold  in  the  aggr^ate,  for  a  given  sum,  they 
have  never  received,  that  I  can  learn,  the  opinion  of  witnesses 
as  to  the  value  of  a  part  of  the  articles,  for  the  purpose  of 
ascertaining  the  value  of  the  other  part.  Such  a  mode  of 
estimating  value  of  property,  is  open  to  many  objections^  It 
must  assume  that  the  price  paid  for  the  aggregate  property 
is  the  true  value.  It  is  very  far  from  being  so  regarded.  In 
.  Smith  V.  Griffith  (3  Hilly  333)  the  court  say  :  "  though  the 
price  paid  by  the  plaintiff  was  not  conclusive  upon  him,  as 
he  might  have  been  fortunate  enough  to  buy  under  the  &ir 
market  value,  yet  it  is  some  evidence,  and  might  well  haVe 
been  taken  into  the  account,  with  the  other  testimony.  Jt 
was  one  of  the  multitude  of  sales  that  in  the  aggregate  might 
go  to  determine  the  market  value,  at  the  place  where  the 
purchase  was  made."  This  was  said,  it  must  be  observed, 
of  an  article  having  a  market  value,  which  second  hand  steam 
engines,  boilers,  pumps,  shafting,  pulleys,  pipes,  cocks,  tools 
and  machinery  have  not.  In  GampbeU  v.  Woodworth  (20 
N.  Y.  Rep,  499)  evidence  of  the  sum  for  which  the  identical 
goods  in  suit  were  sold  at  auction  was  offered  and  rejected, 
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and  in  the  opinion  Judge  Denio  says  :  '^  In  such  a  case  as  the 
present,  we  think  that  the  evidence  of  what  the  goods  sold 
for  at  the  auction  should  have  been  received  for  the  consid- 
eration of  the  iVLTj,  to  be  compared  with  the  other  evidence 
of  value  that  might  be  offered,  and  to  be  allowed  such  weight 
as  the  circumstances  of  the  sale,  and  the  degree  of  competi- 
tion actually  exhibited,  should  entitle  it  to/'  All  this  has 
reference  to  the  specific  property  itself,  and  not  to  some  other 
property  with  which  it  happens  to  be  united  and  valued,  and 
from  which  it  must  finally  be  separated.  The  proposition 
of  the  defendant  was  to  separate  this  mass  of  machinery  and 
tools  into  two  separate  parts,  and  tike  the  opinion  of  his  wit- 
ness upon  that  part  which  was  not  the  subject  of  the  action, 
for  the  sole  purpose  of  getting  at  the  value  of  the  part  in  con- 
troversy^  And  if  the  inquiry  was  legitimate  and  proper  to 
the  extent  proposed,  it  would  have  been  equally  Intimate 
and  proper  to  take  the  opinion  of  witnesses  upon  the  value 
of  each  separate  article.  No  thought  is  given  to  the  effect 
which  separation  might  have  upon  the  actual  value  of  the 
property.  It  may  have  been  of  greater  value  when  sold  to- 
gether than  when  sold  in  separate  parcels,  and  it  may  have 
been  worth  less.  And  it  is  very  evident,  from  these  consider- 
ations) that  the  opinion  of  the  witness  upon  the  value  of  the 
property  sold  by  E.  B.  Durkee  &  Co.  to  the  plaintiff,  and  not 
the  subject  of  the  suit,  could  be  of  no  service  to  the  jury  in 
determining  the  value  of  that  which  was.  It  might  confuse 
their  minds  and  lead  them  away  from  the  real  question  sub- 
mitted to  them,  but  it  could  do  nothing  else. 
The  judgment  should  be  affirmed. 

[Obabtob  GbBbxIal  TBBit,  September  8,  1862.    BmoU,  Brawn^  Serugham 
and  LoU,  JnstioeB.] 
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It  iB  well  settled  that  at  the  common  law,  as  well  as  under  the  statute  of  bet- 
ting and  gaming,  a  policy  of  fire  Insurance  is  void,  unless  the  party  insured 
has  at  the  time  an  insurable  interest  in  the  property  insured. 

Hence  a  complaint,  In  an  action  on  the  policy,  must  contain  an  ayerment  of 
such  an  interest  in  the  plaintiff,  or  in  the  person  for  whose  benefit  the  contract 
was  made,  in  order  to  state  a  cause  of  action. 

Where  the  person  with  whom  a  contract  of  insurance  was  made,  and  who 
brings  an  action  upon  it,  has  no  interest  in  the  property  which  would  au- 
thorize or  enable  him  to  make  such  a  contract  himself,  he  is  bound  to  state 
afiBrmatively,  in  his  complaint,  that  he  acted  as  the  agent  of  another,  whose 
interest  was  sufiBcient  to  sustain  such  a  contract 

THIS  was  an  appeal  from  an  order  made  at  a  special  term, 
overruling  the  demurrer  of  the  defendants  to  the  com^ 
plaint.  The  action  was  upon  a  policy  of  insurance  issued  by 
the  defendant  April  26,  1861,  upon  the  steamer  '^  Cataline/' 
&c.,  insuring  against  fire  from  April  26  to  July  26,  1861. 
The  complaint  states  '^  that  at  the  time  of  the  issuing  of  the 
policy,  Charles  A.  Stetson,  jun.  was  the  owner  of  the  'Cata- 
line.'  That  in  consideration  of  the  payment  by  the  plain- 
tiffs, who  thereto  were  employed  by  and  therein  acted  as 
agents  of  the  said  Stetson,  to  the  defendants,  of  the  premium 
of  six  dollars  and  eighty-eight  cents,  the  defendants  made 
and  issued  their  policy  o  o  o  ^^^  delivered  it 
to  the  plainti£EB,  for  the  account  of  whom  it  might  concern, 
by  which  the  defendants  insured  the  plainti£b,  or  whom  it 
might  concern,  against  loss  or  damage  by  fire  to  the  amount 
of  $2500,  on  the  steamer  ^Oataline,'  her  hull  &c.,  while 
running  &c.,  from  26th  day  of  April,  1861,  until  the  26th 
day  of  July,  1861,  with  privilege  of  effecting  other  insurance 
to  the  amount  of  917,500,  vrithout  notice  until  required ; 
and  in  and  by  said  policy  agreed  to  pay  the  loss,  if  any,  to 
the  plaintiffs,  under  their  firm  name  of  ^  M.  M.  Freeman  & 
Go. '/  and  that  said  Charles  A.  Stetson,  jun.  was,  at  the  time 
of  the  issue  of  said  policy,  and  up  to  the  time  of  the  fire  con- 
tinued to  be,  the  person  or  party  for  whom  said  insurance 
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was  effected,  and  whom  it  concerned/'  The  complaint  fur- 
ther stated  that  at  the  time  of  the  insurance,  and  from  thence 
until  the  fire,  Stetson  had  an .  interest  in  said  insured  prop- 
erty to  an  amount  exceeding  the  whole  amount  of  insurances, 
($20,000,)  and  was  the  owner  of  the  property,  the  cash  val- 
ue whereof  was  $24,000.  "  That  on  the  2d  day  of  July, 
1861,  the  said  vessel  &c.  was  burned,"  &c.  That  Stetson  and 
the  plaintiffs  had  fulfilled  all  the  conditions  and  requisitions 
of  the  policy  on  their  part  to  be  performed ;  that  the  plain- 
tiffs had  demanded  payment  of  the  defendant  of  said  $2500, 
which  the  defendant  refused  to  pay,  &c. ;  wherefore  the  plain- 
tifib  demanded  judgment  for  $2500  and  interest.  The  de- 
fendant demurred  to  this  complaint,  on  the  ground  that  it 
did  not  contain  facts  sufficient  to  constitute  a  cause  of  action. 
The  court,  at  special  term,  overruled  the  demurrer,  and  or- 
dered judgment  for  the  plaintifiis. 

John  Owen^  for  the  appellant.  I.  All  actions  are  now  to 
be  brought  in  the  name  of  the  real  party  in  interest,  (Code, 
§  111,)  with  an  exception  in  favor  of  trustees  of  an  express 
trust,  &C,  (§  113.)  The  plainti£b  do  not  claim  as  trustees 
for  Stetson,  but  in  their  own  right  The  rules  of  equity  in 
relation  to  parties  are  adopted  by  the  code,  (Ooming  v. 
Oreene^  23  Barb.  44 ;  Brownson  v.  Giffordy  8  Sow.  Fr.  B. 
395;  HoUenbeck  v.  Van  VaUcenburgh,  5  id.  284;  Secory. 
Keller,  4  Duery  419 ;)  and  in  equity  a  mere  nominal  party 
was  not  allowed  to  sue.  (Bogera  v.  Traders'  Ina.  Co.,  6 
Faigey  598.    Field  v.  Maghee,  5  id.  539.) 

U.  It  is  absolutely  essential,  in  order  to  recover  upon  a 
policy^  that  the  person  insured  should  have  an  interest  in  the 
property  at  the  time  of  loss.  The  contract  is  one  of  indem- 
nity, and  if  the  insured  is  not  damnified  he  cannot  recover. 
(Murdoch  v.  Chenango  Ina.  Co.y  2  N.  Y.  Bep.  216.  How- 
ard  V.  Albany  Ina.  Go.^  3  DeniOy  301.  Shotwell  v.  Jeffer- 
aon  Ina.  Co.,  5  Boato.  261.     Gfroavenor  v.  Atlantic  Ina.  Co., 
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17  N,  Y.  Bep.  392.  Kemochan  v.  Bowery  Fire  Ins.  Com-' 
panify  Id.  442.) 

III.  It  was  necessary^  even  at  common  law  and  entirely 
irrespective  of  any  statute^  that  the  person  insured  should 
have  an  interest  in  the  property  in  all  cases  of  fire  insurance. 
{Lynch  v.  Dalzell,  3  Bro,  P.  C.  497.  Sadlers  Co.  v.  Bad- 
cock,  2  Atk.  554.  See  Buse  v.  Mut.  Benefit  Ins.  Go.,  23 
J^.  Y.  Bep.  523.)  A  distinction  was  taken  between  fire  and 
marine  policies,  which  accounts  for  some  cases  which  are 
loosely  cited  as  holding  an  averment  of  interest  unnecessary. 
All  these  cases,  without  a  solitary  exception,  will,  on  ex- 
amination, be  found  to  arise  upon  marine  or  life  policies. 
And  they  have  all  been  ovemiled  by  the  ^court  of  appeals, 
which  has  just  decided  that  wager  policies  of  every  descrip- 
tion are  void  at  common  law,  on  grounds  of  public  policy. 
{Buse  V.  Mut.  Benefit  Ins.  Co.,  23  N.  Y.  Bep.  616.)  The 
case  here  referred  to  was  an  action  upon  a  life  insurance  pol- 
icy, which  was  governed  by  the  laws  of  New  Jersey.  There 
being  no  evidence  of  any  law  of  that  state  upon  the  subject 
of  wagers,  the  court  assumed  that  the  common  law  prevailed. 
The  plaintiff  not  proving  that  he  had  any  interest  in  the  life 
of  the  deceased,  the  court  held  that  he  ought  to  have  been 
nonsuited. 

lY.  The  importance  of  the  fact  that  an  insurance  without 
interest  was  void  at  common  law,  becomes  manifest  in  this 
case.  (1.)  It  is  an  undoubted  rule  that  the  plaintiff  must 
allege  every  thing  in  his  complaint  which,  at  common  law  or 
in  equity,  it  is  necessary  for  him  to  prove  at  th^  trial.  (Prtn- 
dle  V.  Caruthers,  15  N.  Y.  Bep.  427.  Bank  of  U.  S.  v. 
Smith,  11  Wheat.  174.  Safford  v.  Drew,  3  Duer,  632. 
UnderhiU  v.  Saratoga  and  Wash.  B.  B.  Co.,  20  Barb.  455. 
McKyring  v.  BuU,  16  N.  Y.  Bep.  297.)  The  cases  which 
hold  it  unnecessary  to  allege  that  a  contract  was  made  in 
writing,  &c.,  proceed  upon  the  ground  that  acts  valid  at  com- 
mon law,  but  regulated  by  statute,  may  be  pleaded  in  like 
manner  as  before  the  enactment  of  the  statute.     {Steph.  on 
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Plead.  373.  HiUiard  v.  Austinj  17  Barb.  141.  Dewey  v. 
Hoag,  15  id.  368.  Stem  v.  Drinker,  2  ^.  2?.  iS'mtYA,  406.) 
Such  reasoning  is  wholly  inapplicable  to  the  avennent  of  in- 
terest in  the  subject  of  fire  insurance,  it  being  a  necessary 
element  of  the  cause  of  action  at  common  law.  (2.)  The 
court  of  appeals  has  explicitly  declared,  that  in  oM  actions 
upon  insurance  policies  the  plaintiff  must  '^  aver  and  prove 
the  interest  of  the  plaintiff.  It  is  an  indispensable  part  of 
the  plaintiff's  case,  to  be  made  out  affirmatively  at  the  trial.'' 
(23  N.  T.  Rep,  527.)  (3.)  The  plaintiff  is  therefore  bound 
to  allege  in  his  complaint  that  he  had  an  interest  in  the  thing 
insured.  {Rtise  v.  Mut.  BeneJU  Ins.  Co.,  supra.  WiUiams 
V.  Ins.  Co.  of  N.  A.,  9  How.  Pr.  B.  365.  Peahody  v.  Wash. 
Ins.  Co.,  20  Barb.  339.  Cousins  v.  Nantes,  3  Taunt.  513.) 
It  is  scarcely  necessary  to  dwell  further  upon  this  point, 
inasmuch  as  the  frame  of  the  complaint  substantially  admits 
the  law  to  be  as  here  stated,  carefully  stating  Stetson's  in- 
terest in  several  places.  The  point  at  issue  is  that  which 
follows : 

y.  It  being  settled  that  for  reasons  of  public  policy  a 
wager  policy  is  void,  irrespective  of  the  statute,  (see  point 
III,)  it  becomes  necessary  to  inquire  whether  the  same  rea- 
sons of  policy  do  not  forbid  that  any  one  should  in  any  way 
have  the  benefit  of  an  insurance  without  an  interest  in  the 
property.  The  reason  of  the  rule,  as  stated  in  several  places, 
is  that  it  is  deemed  unsafe  to  permit  any  one  to  have  a  direct 
pecuniary  advantage  to  gain  by  the  commission  of  arson.  If 
this  reason  is  sufficient  to  prevent  A.  from  recovering  on  an 
insurance  made  for  his  benefit  without  interest,  why  does  it 
not  apply  with  equal  force  to  prevent  him  from  recovering  on 
a  policy  made  by  him  for  account  of  B.,  the  real  owner,  with 
loss  payable  not  to  B.,  nor  to  A.  for  the  benefit  of  B.,  but  to 
A.  in  his  own  right  and  for  his  own  benefit  ?  What  is  such 
a  proceeding  but  an  evasion  of  the  law  ?  If  it  is  tolerated, 
the  result  will  be,  that  all  wager  policies  will  be  made  for  ac- 
count of  whom  it  may  concern,  and  at  most,  all  that  would 
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be  required  would  be  the  consent  of  the  owner^  which  might 
readily  be  obtained,  as  he  would  not  be  debarred  from  insur- 
ing thd  property  again  in  his  own  name.  It  is  necessary,  in 
order  to  carry  out  the  policy  of  the  law,  that  no  one  should 
be  allowed  to  gain  any  advantage  by  the  destruction  of  prop- 
erty. If  any  one  has  an  interest  in  its  preservation,  he  may 
insure  that  interest ;  but  he  cannot  assign  his  insurance  with- 
out also  assigning  his  interest  to  the  same  person,  because,  if 
he  could,  the  assignee  would  have  a  direct  interest  in  the  de- 
struction of  the  thing  insured.  The  question,  however,  does 
not  depend  upon  argument.  The  authorities  are  uniform 
and  explicit  that  an  assignment  of  the  policy,  in  order  to  be 
of  any  benefit  to  the  assignee,  must  be  accompanied  with  a 
transfer  of  some  kind  of  interest  in  the  subject  of  insurance. 
{Ellis  on  Ins,  69.  Marshall  on  Ins,  800.  Phillips  on  Ins. 
§77.  3  Kenfs  Com,  373.)  And  it  has  been  so  settled  in 
our  court  of  appeals.  (Hooper  v.  Hudson  River  Ins,  Go.^ 
17  N,  T,  Rep.  426.  8,  P.,  Peabody  v.  Wash,  Ins,  Co,,  20 
Barh,  339,  341.)  Judge  Pratt,  delivering  the  unanimous 
opinion  of  the  court,  (Denio,  J.  dissenting  upon  another  point 
only,)  says,  (17  N,  T.  Rep,  426,)  "  The  assignment  of  the 
policy,  in  order  to  be  of  any  benefit  to  the  assignee,  must  be 
accompanied  with  a  transfer  of  some  kind  of  interest  in  the 
subject  of  insurance  to  the  assignee;"  citing  authorities. 
And  again  he  says,  (p,  427,)  that  if  the  assignee  '^be>comes 
the  real  party  to  the  contract  of  insurance,''  so  as  to  be  able 
to  sue  in  his  own  name,  "  it  would  be  necessary  that  he 
should  be  vested  with  an  interest  in  the  property  insured,  as 
if  he  had  taken  out  a  new  policy  in  his  own  name."  In  like 
manner  Roosevelt,  J.,  in  Kemochan  v.  2%e  Bowery  Ins.  Co., 
(17  N.  T.  Rep,  442,)  declares  it  to  be  a  "  principle  of  public 
policy,  that  no  man  should  be  allowed  to  bargain  for  an  ad- 
vantage to  arise  from  the  destruction  of  life  or  property,"  and 
says  that  '^  the  contract  of  insurance  is  one  purely  of  indem- 
nity." 

YI.  The  assignee  or  appointee  must,  under  the  principle 
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Btated  in  the  preceding  points,  have,  and  aver  in  his  com- 
plaint, an  interest  in  himself  in  the  thing  insured.  There 
are  cases,  decided  under  the  old  practice,  which  tend  to  show 
that  at  common  law  the  person  named  in  the  contract  might 
sue,  without  having  any  interest,  for  the  benefit  Of  the  real 
party  in  interest.  These  cases  have,  no  doubt,  misled  the 
plaintifib.  A  different  rule  is  established  by  the  code,  and  an 
action  not  only  may,  but  must,  be  brought  by  and  in  the 
name  of  the  real  party  in  interest.  (§  111.)  And  even  be- 
fore the  code,  it  was  held  in  the  court  of  errors  that  ^'  it  must 
appear''  in  an  action  upon  a  policy  made  "  for  whom  it  may 
concern,"  that  "  the  policy  was  made  in  behalf  of  the  persons 
who  claim  to  recover,"  {Pacific  Ins.  Co.  v.  Catlett^  4  Wend. 
79.)  All  the  cases  of  fire  insurance  policies,  since  the  code, 
in  which  an  appointee  in  like  manner  with  the  plaintiffs  has 
been  allowed  to  recover,  have  been  cases  in  which  the  ap- 
pointee was  expressly  described  as  mortgagecy  thus  showing 
a  power  coupled  with  an  interest.  In  this  case,  nothing  ap* 
pears  beyond  a  bare  authority  to  receive  the  money,  if  that. 
Conceding,  for  a  moment,  that  the  plaintiffs  have  such  an 
authority,  on  what  ground  can  it  be  maintained  that  they 
thereby  acquire  a  right  to  sue  ?  It  will  not  be  pretended 
that  a  clerk  authorized  to  collect  debts  could  sue  for  them 
in  his  own  name.  But  we  do  not  concede  that  any  such  au- 
thority is  shown  by  the  complaint.  On  the  contrary,  it  con- 
tains no  allegation  of  authority  except  to  pay  the  premium. 
There  is  no  averment  of  authority  to  insure ;  much  less  of 
any  authority  to  do  so  for  the  benefit  of  the  plaintifib,  who 
acted  as  agents,  mere  brokers,  (Story  on  Agency^  §  28,)  in- 
stead of  for  that  of  their  principal. 

YII.  It  will  be  argued  that  the  defendant,  by  issuing  the 
policy  to  the  plaintiffs,  admitted  its  interest  in  the  subject  of 
insurance.  The  answer  is  twofold :  (1.)  The  doctrine  has 
no  foundation  in  reason,  and  it  has  been  expressly  overruled 
by  the  court  of  appeals ;  the  court  saying,  ^^  It  is  said  that 
the  defendants,  by  issuing  the  policy  upon  the  representation 
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of  the  plaintiff  that  he  had  an  interest,  have  admitted  his 
interest,  and  that  the  prodnction  of  the  policy  is  at  least 
prima  fcLoie  evidence  of  such  interest.  This  position  cati" 
not  be  sustained"  And  the  plaintiff  was  required  to  prore 
his  interest  affirmatively.  (Bt^e  v.  Mutual  Benefit  Ins,  Oo., 
23  N.  Y.  Bep.  516.)  (2.)  If  there  was  any  thing  in  the 
point,  the  plaintiffs  have  expressly  negatived  all  presumption 
of  interest  in  them  by  their  complaint,  in  which  they  set  up 
Stetson's  exclusive  interest. 

VIII.  The  case  of  Fowler  v.  New  York  Indemnity  Ins. 
Oo.j  (23  Barb.  143,)  upon  which  the  plaintiffs  rely,  does  not 
aid  them.  (1.)  All  it  really  decides  is,  that  the  word  "  his," 
prefixed  to  the  description  of  the  thing  insured,  is  a  sufficient 
averment  of  ownership  in  the  plaintiff.  (2.)  The  remarks  of 
Judge  Strong,  to  the  effect  than  an  averment  of  interest  is 
unnecessary,  are  not  authority,  nor  can  they  be  sustained  on 
principle.  His  first  remark  is,  ^^  I  am  inclined  to  think  that 
a  policy  of  insurance  is  prima  facie  an  admission  by  the  in* 
surers  of  tKe  title  of  the  assured.^'  Not  only  does  he  not 
positively  assert  this  doctrine,  but  he  does  not  venture  to.  say 
that  he  thinks  so.  He  cites  no  authority  for  his  suggestion^ 
nor  could  he.  The  doctrine  is  expressly  repudiated  by  the 
court  of  appeals.  (23  N.  T,  Bep.  527.)  He  then  goes  on  to 
say  that  ^'  hence"  it  has  been  held  that  an  averment  of  in* 
terest  is  unnecessary.  For  this  proposition  he  cites  three 
cases,  one  of  them  having  been  reversed  on  error,  (3  Taunt 
513,)  though  he  did  not  know  it,  none  of  them  based  upon 
the  argument  to  which  he  refers  by  the  word  "  hence,"  and 
€Ul  of  them  being  cases  of  marine  insurances,  which  we  have 
shown  were  governed  by  a  distinct  class  of  rules,  and  in  which 
wager  policies  were  assumed  to  be  valid  at  common  law. 
Finally,  the  illustrations  drawn  by  the  learned  judge  from 
the  statute  of  frauds  were  wholly  inapplicable,  because  a  wa^ 
ger  fire  policy  was  void  at  common  law,  (see  point  III,)  and 
there  never  was  ai)y  doubt  that  a  complaint  must  allege  all 
the  facts  which  at  common  law  were  essential  to  a  recovery. 
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IX.  If  the  plaintiffs  sue  as  agents  for  Stetson,  the  ownet 
of  the  property  insured,  they  ought  to  state  the  fact  in  their 
complaint.  An  agent  sues  as  a  trustee,  (Codej  §  113 ;  Con^ 
aiderant  v.  Brisbane^  22  N.  Y.  Rep.  389,)  and  stands  on  the 
same  footing  with  executors,  administrators,  receivers,  &c. 
He  sues  jn  the  right  of  another.  And  therefore,  in  order  to 
conclude  that  other  (his  principal)  on  the  record,  he  must 
allege  his  agency,  and  seek  relief  in  his  representative  capa- 
city ;  otherwise  the  suit  must  be  taken  to  be  his  own.  On 
this  principle,  executors  &c.  are  required  to  allege  that  they 
sue  as  such.  And  unless  they  thus  sue  in  their  representa- 
tive capacity,  they  are  not  allowed  to  recover  any  thing  due 
to  them  in  that  capacity,  and  their  complaints,  thus  incon- 
sistent, are  demurrable.  {QovJd  v.  GlaaSj  19  Barb.  185. 
Sheldon  y.  Hoy,  11  How.  Pr.  R.  14.  Ogdensburgh  Bank  t. 
Van  RenselaeVy  6  Hill,  241.  HenshcUl  v.  Roberts,  5  East, 
151.)  If  agents  are  allowed  to  sue  as  trustees,  the  same  rule 
must  be  applied  to  them. 

X.  The  complaint  nowhere  shows  that  the  plaintiffs  were 
agents  for  Stetson,  except  for  the  single  purpose  of  procuring 
the  insurance  and  paying  the  premium.  The  loss  was  not 
payable  to  them  as  agents  of  Stetson,  or  ^'  whom  it  might 
concern,''  but  to  them  eo  nomine.  They  are  not  described  in 
the  policy  as  agents ;  and  therefore  this  case  is  clearly  distin- 
guishable from  the  case  of  Oonsiderant  v.  Brisbane,  (22  N.  T. 
Rep.  389,)  where  the  contract  was  made  by  the  agent,  and 
the  promise  was  made  to  him  as  such ;  and  it  is  only  upon 
these  special  facts,  bringing  the  case  within  the  very  words 
of  section  113  of  the  code,  that  the  plaintiff  there  was  held 
authorized  to  maintain  the  action.  (See  opin.  of  Wright,  J. 
392.)  And  it  is  submitted,  in  view  of  the  weight  of  dissent- 
ing authority  in  that  case,  that  the  doctrine  there  established 
will  not  be  extended  beyond  the. very  facts  of  that  casa 

XI.  Freeman  &  Co.,  according  to  the  facts  they  set  out  in 
their  complaint,  were  merely  brokers.  They  were,  as  they 
say,  ^^  employed  by  Stetson,  and  acted  as  his  agents,  to  pay 
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the  premium/'  and  nothing  more ;  which^  by  any  freenees  of 
coDstmction,  cannot  be  held  to  imply  an  agency  to  do  more 
than  jprocttre  the  insurance^  which,  by  Story's  definition,  con* 
stituted  them  simply  brokers.  Story ^  on  Agency  (§  28)  says : 
^^  The  true  definition  of  a  broker  seems  to  be,  an  agent  employ- 
ed to  make  bargains  and  contracts  between  other  persons,  in 
matters  of  trade,  commerce  or  navigation,  for  a  compensation 
commonly  called  brokerage,''  and  recites  also  with  approval 
the  language  of  Lord  Ch.  J.  Tindal,  as  follows :  '^  A  broker 
is  one  who  makes  a  bargain  for  another,"  &c. ;  and  Story  goes 
on  to  say,  ^'  Properly  speaking,  a  broker  is  a  mere  negotiator 
between  other  parties,  and  he  never  acts  in  his  own  name, 
but  in  the  names  of  those  who  employ  him."  If  then  Free- 
man &  Co.  were  merely  brokers  to  procure  this  insurance, 
they  had  no  power  to  e£fect  an  insurance  in  their  own  name, 
much  less  to  make  the  loss  payable  to  themselves. 

XII.  It  is  not  alleged  that  the  loss  was  payable  to  them 
as  agents  of  Stetson^  or  that  they  act  as  his  agents  in  de* 
manding  the  money  or  in  bringing  this  action.  They  no- 
where designate  themselves  as  agents,  but  allege  that  by 
reason  of  the  premises  the  defendant  is  indebted  to  them  in 
the  sum,  &Ci,  and  demand  judgment.  It  may  be  true  that 
Stetson  employed  them  to  effect  this  insurance  for  whom  it 
might  concern,  and  that  it  did  concern  Stetson.  If  so.  Stet- 
son has  the  right  of  action  against  the  defendant.  And  in- 
asmuch as  it  nowhere  appears  that  Freeman  &  Co.  have  the 
authority  from  Stetson  to  demand  the  money  or  bring  this 
action,  if  Freeman  can  recover,  non  constat,  Stetson  can  also 
bring  his  action  and  recover ;  because  this  action,  if  not  by 
authority  of  Stetson  and  for  his  benefit,  (which  nowhere  ap- 
pears,) is  no  bar  to  an  action  by  Stetson  himself.  It  is  in 
this  view  that  this  case  differs  from  Oonsiderant  v.  Brisbane. 
There  the  contract  was  expressly  with  the  agent  as  sttch,  and 
the  contract  which  would  be  the  basis  of  the  action  by  Con- 
siderant's  principals  would  be  evidence  of  the  agency,  and 
estop  them  from  denying  his  authority  to  bring  the  action ; 
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while,  in  this  case,  all  that  appears  in  the  policy  or  in  the 
complaint  is  not  inconsistent  with  the  idea  that  Freeman  & 
Co.  were  only  the  brokers  to  effect  the  insurance  for  whom  it 
might  concern,  and  when  the  loss  occurred,  then  the  person 
for  whom  it  did  concern  (which  the  complaint  alleges  was 
Stetson)  could  bring  the  action. 

XIII.  To  sustain  this  action  by  Freeman  &  Co.,  it  is  clealy 
(as  I  submit)  necessary  that  they  should  allege  that  they  are 
the  agents  of  Stetson  and  authorized  (either  as  ships'  hus- 
bands, consignees,  factors  or  otherwise)  to  effect  and  recover 
this  insurance  in  their  own  name,  and  that  they  cls  such  agents 
are  the  parties  whom  it  did  concern,  and  that  this  action  is 
for  account  of  Stetson.    (See  Myers  v.  Machado,  6  Abb.  198.) 

XIV.  The  meaning  of  the  clause,  ^'  do  insure  Freeman  & 
Co.  or  whom  it  may  concern,"  is  that  they  insure  "  Freeman 
&  Co."  if  it  should  concern  them,  and  if  not,  then  whom  it 
should  concern ;  and  the  loss  being  made  payable  to  JFree- 
man  Ss  Co.,  could  have  no  valid  effect,  unless  Freeman  &  Co. 
had  an  interest  either  as  agents  or  otherwise,  which  is  not 
alleged.  Mintum  v.  Main,  (3  Seld.  224,)  and  1  Cfhitty's  PL 
pL  7,  are  direct  authorities,  that  '^  where  a  party  acts  as  a 
mere  agent  or  servant,  a  special,  beneficial  interest  must  be 
proven,  to  maintain  an  action." 

Henry  Nicoll,  for  the  respondents.  I.  By  the  terms  of 
the  policy  of  insurance,  the  defendant  expressly  undertakes, 
in  case  of  loss,  to  pay  the  same  to  the  plaintiffs.  At  the 
common  law  this  would  be  held  to  be  a  contract  with  the 
plaintiffs,  upon  which  they  would  be  entitled  to  bring  an  ac- 
tion in  their  own  name,  although  the  beneficial  interest  in 
the  subject  matter  of  the  contract  might  be  in  another. 
{Harp  V.  Osgood,  2  Hilly  216.  Sargent  v.  Morris,  3  Bam, 
<k  Aid,  277.  Ennis  v.  Harmony  Ins.  Oo,,  3  Bosto.  516. 
Orosvenor  v.  Atlantic  Fire  Ins.  Co.,  17  N.  Y.  Rep.  391. 
Considerant  v.  Brisbane,  22  id.  389.  Bridge  v.  Niagara 
Ins.  Co.,  1  Hall,  246.) 
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II.  It  is  wholly  immaterial  to  the  plaintiffs'  right  of  re- 
covery whether  they  have  an  interest  or  not'  in  the  property 
insured  under  the  policy ;  it  is  sufficient  if  the  parties  for 
whose  benefit,  as  owners  of  the  vessel,  the  policy  was  taken 
out,  had  such  interest  at  the  time  of  loss.  This  would  be 
held  to  be  so  in  the  case  of  an  assignment  of  a  policy  by  the 
party  insured  to  a  third  person ;  a  fortiori^  must  this  be  so 
where  in  the  contract  itself  the  defendant  expressly  under- 
takes, in  case  of  loss,  to  pay  the  same  to  another.  Policies 
of  insurance  taken  out  in  the  names  of  brokers,  &otors  or 
trustees,  have  always  been  held  valid,  and  as  capable  of  be- 
ing enforced  by  them  if  the  parties  beneficially  interested  in 
the  policy  have  sustained  a  loss.  {See  the  cases  died  to  the 
last  point;  Angell  on  Fire  Ins,  114,  §  73 ;  Burke  v.  Ohes* 
apeake  Ins.  Go.y  1  Peters,  163 ;  DeForest  v.  Fnlton  Fire 
Ins.  Co.,  1  HaUy  84;  Fowler  v.  N.  T.  Indemnity  Ins.  Co., 
23  Barb.  143.) 

III.  In  stating  a  cause  of  action  upon  a  policy  of  insur- 
ance, no  averment  of  an  interest  in  the  assured  is  necessary. 
But  for  the  statute  against  wagers,  a  policy  of  insurance, 
without  interest,  would  be  a  valid  contract,  By  that  statr 
ute,  only  such  policies  of  insurance  as  are  not  made  for  the 
indemnity  or  security  of  a  party  are  declared  void.  It  will 
not  be  presumed  or  intended  that  a  contract  valid  at  common 
law  is  within  the  provisions  of  a  prohibitory  statute,  it^being 
open  to  the  defendant  to  insist  upon  and  show  that  it  is  so 
by  allegation  and  proof.  {Fowler  v.  N.  Y.  Indemnity  Ins. 
Co.,  supra.  Dyhers  v.  Tovmsendj  Court  of  Appeals^  Dee. 
1861.) 

lY.  Independently  of  the  question  of  interest,  the  plain- 
tiffs, within  the  terms  of  sections  111  and  113  of  the  code, 
are  clearly  trustees  of  an  express  trust,  being  persons  with 
whom  and  in  whose  name  the  contract  was  made  for  the  ben- 
efit of  those  who  are  interested  in  the  loss  as  owners  of  the 
vessel,  and  as  such,  are  entitled  to  bring  the  action.     {Oon^ 
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aiderant  v.  Brisbane,  22  N.   T.  Rep.  389.     OrinneU  v. 
Schmidt,  2  Sandf.  8.  O.  R.  706.) 

By  the  Court,  Emott,  J.  If  the  case  of  Fowler  v.  The 
New  York  Indemnity  Insurance  Company  (23  Barb.  143) 
decided  that  an  averment  of  interest  in  the  assured  is  un- 
necessary in  a  fire  policy,  it  cannot  be  sustained.  The  cases 
to  which  Judge  Strong  refers  to  sustain  his  remarks  to  that 
e£fect  will  be  found,  all  of  them,  to  be  cases  of  marine  insur- 
ance. In  such  cases  an  averment  of  interest  was  unneces- 
sary, for  such  policies  might  be  valid  as  wager  policies  where 
the  plaintiff  had  in  fact  no  interest  in  the  subject  assured. 
Of  course,  neither  an  averment  nor  proof  of  interest  could  be 
required  to  sustain  a  recovery  on  such  a  policy.  {See  Bu- 
eJ^nan  v.  Ocean  Ins.  Co.,  6  Cowen,  318.)  If  a  complaint 
on  a  policy  of  fire  insurance  without  an  averment  of  an  in- 
terest in  the  plaintiff  in  the  subject  of  the  insurance  could 
be  sustained,  it  must  be  either  because  no  interest  in  the 
property  assured  is  requisite  to  uphold  a  policy  of  insurance 
against  fire,  which  certainly  is  not  the  case  under  the  present 
statute  against  wager  policies,  or  because  a  policy  of  that 
description  would  be  valid  at  common  law,  and  would  only 
be  defeated  by  the  statute.  This  latter  view  was  urged  with 
ability  by  the  plaintiffs'  counsel  on  the  present  argument. 
If  it  were  true  that  wager  policies  of  fire  insurance  or  poli- 
cies of  insurance  against  fire,  where  the  insured  had  no  inter- 
est in  the  property  insured,  would  be  valid  were  it  not  for 
the  statute,  there  would  be  force  in  his  argument  that  no  in- 
terest need  be  averred  for  the  plaintiff  in  declaring  on  them, 
but  the  want  of  such  an  interest  must  be  pleaded  against 
them.  Where  a  contract  is  valid  at  common  law,  but  is  for- 
bidden by  a  positive  statute  only,  it  may  not  be  necessary  for 
a  plaintiff  in  declaring  upon  it  to  negative  the  statute,  or 
to  aver  that  the  case  is  not  within  its  prohibition.  It  is  im- 
necessary,  however,  to  consider  how  far  this  is  the  rule  of 
pleading,  or  h(fw  far  the  present  case  would  be  controlled  by 
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sach  a  mle^  since  the  premise  upon  which  the  whole  arga- 
ment  rests,  to  wit,  that  a  contract  of  insurance  against  fire 
wonld  be  valid  at  common  law,  although  the  assured  had  no 
interest  in  the  premises,  cannot  be  sustained.  In  JStiae  v. 
The  Mutual  Benefit  Life  Insurance  Company ^  (23  N,  Y. 
Rep.  616,)  it  was  held  by  the  court  of  appeals  that  a  policy 
of  insurance  upon  the  life  of  another,  obtained  by  one  who 
has  no  interest  in  the  life,  is  void  at  common  law.  The 
same  rule  must  apply  to  fire  policies,  and  indeed  in  the  case 
I  have  just  referred  to.  Judge  Selden  shows  tjiat  such  is  the 
rule  recognized  by  authority,  and  that  the  contrary  state* 
ments  in  some  cases  which  have  misled  even  judges  as  well 
as  text  writers  and  makers  of  digests,  {see  for  instance  Ah^ 
botfs  N\  T,  Dig.  vol.  3,  p.  414,)  are  all  made  in  reference  to 
marine  policies.  The  cases  do  recognize  an  exception  in  the 
case  of  policies  of  marine  insurance,  although  the  reason  for 
the  exception  is  not  apparent,  and  its  extent  is  confined  tp 
this  class  of  insurances.  It  must  be  considered  well  settled 
at  present  that  at  the  common  law,  as  well  as  under  the 
statute  of  betting  and  gaming,  (1  R.  8.  662,  §  8,)  a  policy 
of  fire  insurance  is  void,  unless  the  party  insured  has  at  the 
time  an  insurable  interest  in  the  property  insured.  It  fol^ 
lows  that  a  complaint  in  an  action  on  the  policy  mt^st  con- 
tain an  averment  of  such  an  interest,  in  order  to  state  ft  cause 
of  action. 

The  present  complaint  states  no  such  interest  in  the  plain- 
tifEs ;  but  it  is  contended  that  the  action  may  be  supported 
by  them  upon  the  averment  which  it  contains,  of  the  interest 
of  Charles  Stetson,  under  the  provisions  of  sections  111  and 
113  of  the  dode.  In  the  case  of  Conaiderant  v,  Brisbane^ 
(22  N.  Y.  Rep.  389,)  the  court  of  appeals  held  that  where  a 
contract  was  made  containing  a  promise  to  pay  A.  B.  Vas 
executive  agent"  of  0.  D.,  A.  B.  might  maintain  an  action 
upon  the  promise,  although  the  consideration  moved  wholly 
from  C.  D.,  and  A.  B.  had  no  interest  in  the  contract  A 
person  who  is  described  or  who  describes  himself  as  the  agent 
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of  another  in  making  a  contract  for  the  benefit  of  such  other 
person,  and  in  which  the  latter  alone  is  interested,  according 
to  the  reasoning  in  the  case  of  ConsiderarU  v.  Briabaney  falls 
within  that  class  of  persons  who  by  the  113th  section  of  the 
code  shall  be  construed  to  be  trustees  of  express  trusts.  He 
is  a  person  with  whom  or  in  whose  name  a  contract  is  made 
for  the  benefit  of  another.  We  are  now  to  see  whether  this 
rule  will  include  such  a  case  as  is  stated  by  this  complaint. 

We  have  seen  that  the  plaintiffs  cannot  maintain  an  action 
upon  this  policy  of  insurance,  if  made  for  their  own  benefit, 
for  the  want  of  interest  in  the  subject  matter  insured.  It 
follows,  as  a  corollary  from  this  conclusion  applied  to  the 
facts  which  appear  in  the  complaint,  that  the  only  person  by 
whom  or  for  whose  benefit  a  valid  policy  of  insurance  upon 
this  steamboat  could  have  been  effected  was  Charles  A.  Stet- 
son. The  question  therefore  is,  does  this  complaint  show  a 
valid  contract  made  with  the  plaintiffs,  or  in  their  name, 
for  the  benefit  of  Charles  A.  Stetson.  The  policy  of  insur- 
ance is  alleged  to  have  been  delivered  to  the  plaintiffs  ''for 
the  account  of  whom  it  may  concern,"  and  the  defendant  is 
stated  by  its  contract  to  have  insured  the  plaintiffs,  '^or 
T^hom  it  might  concern."  It  is  also  averred  that  Charles  A. 
Stetson  was  at  the  time  of  the  issue  of  said  policy,  and  up 
to  the  time  of  the  fire,  continued  to  be  the  person  or  party 
for  whom  said  insurance  was  effected  and  whom  it  concerned. 
It  will  be  observed  that  the  poUcy  was  not  made  to  the 
plainti£b  for  or  on  behalf  of,  or  as  agents  or  trustees  for, 
whom  it  might  concern.  Taking  the  other  allegations  that 
Charles  A.  Stetson  was  the  person  or  party  whom  it  con- 
cerned, it  might  follow  that  this  was  a  contract  ^ith  or  an 
insurance  of  Charles  A.  Stetson.  Then  the  question  would 
arise  whether  Stetson  himself  could  sue  upon  such  a  con- 
tract. But  in  so  far  as  this  policy  or  contract  was  with  the 
plaintiffs,  it  is  not  stated  and  does  not  appear  that  they  were 
or  acted  as  the  agents  of  Charles  A.  Stetson.  The  loss,  if 
any,  was  made  payable  by  the  policy  to  the  plainti£B9 ;  not  as 
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agents  or  trustees  of  Stetson  or  whom  it  should  concern,  but 
in  their  individual  character.  The  premium  was  paid  by  the 
plaintiffii,  who  are  alleged  thereto — that  is,  in  respect  to  such 
payment — to  have  been  employed  by  and  therein  to  have 
acted  as  the  agents  of  the  said  Stetson.  But  there  is  no  al- 
legation that  the  plaintiffs  made  the  contract  as  agents  of 
Stetson,  or  that  the  insurance  money  was  payable  to  them  in 
that  character.  The  allegation  of  agency  is  confined  to  the 
single,  act  of  paying  the  premium.  Under  the  case  of  Cb»- 
nderant  v.  Brisbane j  if  the  plaintiffs  procured  the  insurance 
IS  the  agents  or  for  the  benefit  of  Stetson,  that  fact  should 
have  been  stated,  and  the  further  question  would  then  have 
irisen,  whether  parol  proof  of  such  a  trust  or  agency  could 
be  given  when  it  was  not  disclosed  or  stated  in  the  written 
contract.  But  the  present  complaint  is,  in  my  opinion,  de- 
fective for  the  want  of  any  positive  and  issuable  averment 
of  such  a  trust  or  agency.  It  does  not  appear  whether  the 
insurance  was  made  or  is  to  be  enforced  for  the  benefit  of  the 
plaintiffs  individually  or  by  them  as  trustees  for  Stetson. 
Assuming  that  the  latter  state  of  facts  may  be  true,  that  it 
is  not  inconsistent  with  the  facts  stated,  yet  it  does  not  posi- 
tively appear  to  be  the  truth.  Where  the  person  with  whom 
the  contract  was  made,  and  who  brings  an  action  upon  it, 
has  no  interest  in  the  property  which  would  authorize  or  en- 
able him  to  make  such  a  contract  himself,  he  is  bound  to 
state  affirmatively  that  he  acted  as  the  agent  of  another 
whose  interest  was  sufficient  to  sustain  such  a  contract.  The 
allegations  of  this  complaint  leave  it,  to  say  the  least,  in  un- 
certainty whether  this  contract  was  made  by  the  plaintiff^ 
for  themselves  or  for  the  benefit  of  another.  If  it  was  made 
on  their  own  account,  they  should  have  had  and  should  have 
averred  an  insurable  interest  in  themselves.  If  for  Stetson, 
that  should  have  been  positively  stated.  They  should  have 
alleged  that  the  policy  was  made  to  and  with  them  for  the 
benefit  of  Stetson,  and  as  his  agents  or  trustees. 

I  am  of  opinion  that  the  present  complaint  is  defective ; 
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that  it  does  not  state  a  cause  of  action  either  in  the  plain- 
tiffs individually  or  as  trustees  of  an  express  trust,  and  that 
the  demurrer  should  have  heen  allowed. 

This  judgment  should  therefore  be  reversed,  and  judgment 
entered  for  the  defendant  on  the  demurrer,  with  leave  to  the 
plaintiffs  to  amend  on  the  ordinary  terms. 

All  the  judges  concurred. 

Judgment  reversed. 

[OsAVOB  QslrskAL  iTXBk,  September  8,  1862.  SmoU,  Browne  Serugham 
mnd  Lott,  JasUces.] 


MuBPHY  V8„  Ball  and  others. 

Where  A.,  owing  itaoney  for  Beirices  rendered  by  B.,  who  is  in  the  employ  of 
C,  pays  the  money  to  0.,  tor  snch  sertices,  as  if  the  latter  were  entitled  to 
compensation  therefor,  instead  of  B.,  the  receipt  of  the  money  by  C,  under 
sachcircnmstancesi  while  it  does  not  pr^adice  B/s  right  of  recovery  against 
A.,  if  he  have  any,  will  not  make  the  money  B.'s,  nor  entitle  him  to  main- 
tain an  action  against  C,  for  money  had  and  received  by  C.  from  A.  for  the 
|>lahitiff 's  use  and  benefit 

APPEAL  jfrom  a  judgment  rendered  on  the  verdict  of  a  ju- 
ry, after  a  trial  at  the  circuit.  The  plaintiff  was  a  night 
watchman,  and  watched  the  defendants'  store  for  several 
years  (from  1856  to  1861)  at  $2  per  night,  for  which  he  re- 
ceived his  pay  periodically.  During  two  years  of  this  time 
(from  1858  to  1860)  he  also  watched  the  building  of  the  Im- 
porters and  Traders'  Bank,  adjoining  that  of  the  defendants. 
This  he  testifi^  he  did  on  the  separate  employment  of  the 
bank,  for  which  the  bank  was  to  pay  him,  though  the  com- 
pensation was  never  fixed.  The  defendants  proved  that  they 
employed  the  plaintiff  to  watch  the  bank ;  that  he  agreed  to 
do  so  without  increased  compensation,  beyond  such  presents 
as  the  bank  might  make  him ;  and  that  by  arrangement  with 
the  bank,  the  bank  was  to  pay  them  part  of  this  expense  of 
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watching^  to  wit,  $5  per  week.  This  was  the  main  dispute 
of  fact,  and  the  only  one  submitted  to  the  jury.  This  $5 
per  week,  amounting  for  the  two  years  to  $520,  the  bank 
paid  to  the  defendants,  and  this  action  was  brought  to  re- 
cover the  amount,  as  money  had  and  received  to  his  use« 
The  same  witness  by  whom  the  receipt  of  the  money  by  the 
defendants  was  proved,  proved  also  that  it  was  paid  by  the 
bank  and  received  by  the  defendants  as  their  money,  under 
the  arrangement  above  stated.  The  plaintiff  testified  that 
he  never  authorized  the  bank  to  pay  the  defendants  for  his 
services,  nor  the  defendants  to  receive  pay  for  them,  and  that 
they  have  always  refused  to  pay  the  money  received  by  them 
to  him,  claiming  it  as  their  own.  Under  this  state  of  facts 
the  defendants  moved  for  a  nonsuit,  which  motion  was  over- 
ruled, and  the  defendants  excepted.  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  for  $520,  and  the  defendants 
appealed. 

S.  P.  Nash,  for  the  appellants.  The  plaintiff's  right  of 
action,  if  any,  was  against  the  bank.  He  established  no  pay- 
ment of  money  by  the  bank  for  his  use,  no  i-eception  of  money 
by  them  for  -his  use,  no  promise,  express  or  implied,  by  the 
defendants  to  pay  him  any  part  of  the  money  received  from 
the  bank,  and  no  claim  to  the  specific  money  they  received. 

I.  In  considering  the  cases  in  reference  to  the  action  for 
money  had  and  received,  there  is  one  distinct  class  to  be  ex- 
cluded from  the  present  inquiry,  viz.  cases  where  the. claim 
is  for  specific  moneys,  or  for  money  the  proceeds  of  property, 
to  which  the  plaintiff  establishes  a  title.  Where  A.  owns 
money  or  property  in  the  hands  of  B.  he  can  follow  it,  or  its 
proceeds,  so  long  as  he  can  trace  them ;  or,  if  A.  be  a  credit- 
or, and  B.  has  property  in  his  own  hands,  or  in  the  hands  of 
C,  which  he  appropriates  to  the  payment  of  his  debt  to  A., 
A.  becoming  the  owner  of  the  property  may  claim  its  proceeds 
wherever  he  can  find  them,  and  by  his  own  election  consti- 
tute the  holder  his  trustee,  and  sue  him  for  money  had  and 
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reodved  to  his  use.  Such  are  the  cases  of  Berly  v.  Taylor, 
(5  JKK,  577,)  and  Cobb  v.  DowSy  (6  Seld.  335.)  In  cases  of 
this  character  the  proposition  can  hardly  be  stated  too  broad* 
ly,  that  if  the  defendant  has  money  to  which  the  plaintiff 
can  make  a  titles  as  having  been  his  originally,  or  become  so 
by  specific  deposit  to  his  use,  or  as  beitig  the  proceeds  of 
property  to  which  he  had  the  title,  the  plaintiff  can  sustain 
an  action  for  money  had  and  received.  (Cobb  v.  DowSy  su^ 
pra.    Marsh  v.  Keating^  1  Bing.  N.  0.  198.) 

II.  This  class  of  cases  does  not  govern  the  class  to  which 
the  case  at  bar  belongs  >  cases  where  the  plaintiff  never  owned 
the  property  or  money  in  question,  but  where  he  claims  a 
right  to  it  growing  out  of  corUracty  express  or  implied.  If 
A.  has  a  deposit  in  bank  belonging  to  him,  and  gives  his 
creditor  B.  a  check  upon  it,  B.  obtains  no  right  to  the  fund 
by  the  mere  delivery  of  the  check ;  but  if  A.,  having  money 
of  B.  in  his  hands,  should  deposit  it  in  bank  for  the  use  of 
B.,  B.  might  have  a  right  at  once  to  consider  the  fund  as  his 
own ;  so  if  A.  should  ^deposit  money  of  his  own  specifically 
to  the  use  of  B.,  or  should  appropriate  the  whole  of  a  specific 
deposit  (See  Winter  v.  Drurpy  1  Seld.  525 ;  Chapman  v. 
White,  2  id.  412 ;  Mandeville  v.  Wdch,  5  Wheat.  286.) 
tThis  illustration  exhibits  the  three  points  that  the  plaintiff 
must  establish  to  maintain  an  action  for  money  had  and  re- 
ceived, where  his  claim  arises  out  of  contrctcty  and  not  out  of 
title.  First.  That  the  original  owner  paid  over  the  money 
to  the  defeiidant  to  be  appropriated  to  the  plaintiff's  use. 
Second.  That  the  defendant  received  it  for  the  purpose  of 
paying  it  oven  IChird.  That  the  creditor  assented  to  such 
mode  of  payment.  (1.)  In  every  case  that  I  have  been  able 
to  find,  there  existed  the  first  element  above  stated,  viz.  that 
the  original  debtor,  owner  of  the  money,  paid  it  over  to  be 
appropriated  to  the  plaintiff's  claim,  and  in  most  of  the  cases 
the  appropriation  was  express.  In  some  it  has  been  held 
that  the  original  debtor  might  withdraw  the  money  or  prop- 
erty so  appropriated,  at  any  time  before  notice  of  the  appro- 
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priation  given  to  the  creditor,  as  will  be  subsequently  seen. 
In  Murdoch  v.  Aikin^  (29  Barb.  59,)  however,  where  money 
had  been  collected,  and  placed  in  the  hands  of  town  officers, 
to  meet  the  interest  on  bonds  issued  by  the  town,  it  was  held 
the  appropriation  was  final,  on  the  ground  that  the  town  had 
lost  the  right  to  give  the  mon^y  any  other  direction.  In 
Vaughan  v.  MaUhewa,  13  Q.  jB.,  {Adol.  (k  El.  N.  8.^  66  Eng. 
G.  L.  187,)  the  plaintiff  was  nonsuited  because  this  element 
did  not  exist.  (See  Hawkins  v.  Starky  19  John.  305 ;  Dodge 
V.  Lean,  13  id.  608 ;  Latvrence  v.  Fox,  20  N.  T.  Sep.  268.) 
(2.)  The  second  requirement  runs,  generally,  along  with  the 
first.  If  A.  pays  over  money  to  B.  for  a  specific  purpose,  B.'s 
receiving  it  at  all  is,  ordinarily,  evidence  that  he  received  it 
for  that  purpose.  But  there  are  cases  in  which  it  has  been 
held  that  he  may  set  up  independent  and  adverse  claims  to 
the  fund.  (Tiernan  v.  Jackson,  5  Pet.  680.  2  Story's  Eg. 
§§  1041-1047.  Seaman  v.  Whitney,  24  Wend.  260.  Yale 
V.  Bell,  3  Barn,  dk  Ores.  683.)  (3.)  The  third  requirement 
above  stated  is  of  little  consequence  in  this  case,  any  further 
than  it  illustrates  the  general  doctrine.  The  theory  of  the 
rule  seems  to  be^  that  until  the  party  for  whose  benefit  the 
money  is  paid  over  has  notice  of  the  provision  and  assents  to 
it,  the  matter  is  entirely  between  the  depositor  and  the  de- 
positary^  and  the  former  may  recall  his  money,  as  it  still  re- 
mains his,  and  at  his  risk.  (See  Seaman  v.  Whitney,  24 
Wend.  260;  WUUams  v.  Everett,  14  East,  682;  2  Story's 
Eq.,  ub.  sup. ;  Bey  v.  Murray,  9  John.  171.) 

III.  In  the  case  at  bar,  whatever  else  may  be  said  of  it,  it 
cannot  be  said  that  there  is  any  evidence  whatever  that  the 
bank  paid  over  the  money  in  question  to  the  defendants,  on 
account  of  any  debt  the  bank  owed  the  plaintiff.  There  is 
no  evidence  that  the  bank  acknowledged  any  indebtedness  to 
him,  and  it  is  quite  clear  that  the  defendants  received  no 
money  to  pay  any  such  indebtedness.  The  plaintiff's  remedy 
is  against  the  bank,  and  there  was  not  the  slightest  ttcuge 
for  his  resorting  to  the  defendants. 
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Britton  dt  Ely,  for  the  plamtiflF,  I.  The  jury,  by  their 
verdict,  found,  necessarily  under  the  charge,  that  the  plain- 
tiff did  not  agree  with  the  defendants  that  he  would  watch 
the  bank  without  additional  compensation.  They  had  a  right 
to  find  from  the  testimony  that  it  was  expressly  agreed  be- 
tween the  plaintiff  and  defendants  that  whatever  the  bank  paid, 
the  plaintiff  was  to  receive.  If  the  witness,  Good,  is  to  be 
believed,  in  watching  the  bank,  the  duty  of  the  plaintiff  waa 
manifestly  twofold  in  its  character.  He  was  to  watch  the 
bank  on  account  of  the  defendants,  for  the  greater  security 
of  their  building,  and  also  on  account  of  the  bank  itself. 
This  he  did  with  the  assent  of  the  defendants,  and  in  fact  by 
agreement  with  them.  The  jury  had  a  right  to  find,  from 
the  evidence,  that  there  was  an  express  agreement,  not  only 
by  the  plaintiff  with  the  bank,  but  also  with  the  defendants, 
that  he  was  to  receive  whatever  the  bank  would  pay  for  ser- 
vices rendered  them.  The  words  ^'  as  a  present,"  qualifying 
the  words  *^  if  the  bank  choose  to  pay  you  any  thing,"  he  not 
then  having  disclosed  to  the  plaintiff  the  fact  that  any  ar- 
rangement had  been  made  by  the  defendants  with  the  biank, 
do  not  imply  that  it  was  not  understood  rightly  from  the 
language  that  whatever  the  bank  would  give,  the  plaintiff 
should  receive.  In  this  view  of  the  evidence  we  have  the  de- 
fendants in  possession  of  money  received  from  the  bank,  which 
both  the  defendants  and  the  bank  had  agreed  should  belong 
to  the  plaintiff.  The  law  will  in  such  a  case  imply  the  obli- 
gation on  the  part  of  the  defendants  to  pay  over  to  the  plain- 
tiff, on  which  an  action  can  be  maintained. 

II.  If  the  pleadings  are  informal  or  defective  after  verdict, 
the  court  will,  in  furtherance  of  justice,  conform  the  plead- 
ings to  the  facts.     (6  Duer,  182.     Code,  §  169.) 

III.  But  if  the  bank  paid  this  money  to  the  defendants, 
intending  it  as  the  money  which  the  bank  had  agreed  to  pay 
the  plaintiff,  and  the  plaintiff  had  not  agreed  with  the  de- 
fendants that  they  were  to  have  it,  then  this  action  can  be 
sustained.    The  defendants  object  that  there  is  no  privity 
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between  the  plaiuti£f  and  the  defendants,  and  that  there  is 
no  trust.  Neither  is  necessary,  to  maintain  the  action. 
{Lawrence  v.  Fox,  20  N.  F.  Bep.  268.) 

By  the  Courty  Emott.  J.  The  plaintiff  was  in  the  employ 
of  the  defendants,  as  night  watchman,  at  a  stipulated  com- 
pensation. In  December,  1857,  he  commenced,  andfor  two 
years  thereafter  continued,  to  watch  also  the  premises  of  the 
Importers  and  Traders'  Bank,  which  at  that  time  adjoined 
the  store  of  the  defendants.  The  additional  services  which 
he  thus  performed  might  have  been  rendered  under  his  orig- 
inal contract  with  the  defendants.  In  that  event  he  would 
not  have  been  entitled  to  any  additional  compensation  from 
any  one,  and  any  money  or  pay  which  the  defendants  ob- 
tained for  his  services  would  have  belonged  to  them,  because 
these  services  would  have  been  entirely  and  exclusively  their 
property.  His  additional  services,  again,  might  have  been 
rendered  under  a  new  employment  by  the  defendants,  by 
which  he  was  to  receive  additional  compensation  from  them 
for  watching  the  banking  house,  as  a  farther  service  rendered 
to  them  or  at  their  request.  If  this  were  so,  it  would  not 
sustain  the  present  action,  which  is  not  brought  for  money 
earned  by  or  due  to  the  plaintiff  from  the  defendants  for  such 
additional  services,  but  for  money  received  by  the  defendants 
from  the  bank  to  the  use  and  benefit  (^f  the  plaintiff.  It  may 
be  added,  that  the  evidence  expressly  negatives  the  supposi- 
tion that  the  defendants  agreed  to  pay  the  plaintiff  any  new 
^  or  farther  compensation  for  his  additional  services  in  watching 
the  adjoining  bank.  A  third  supposition  in  regard  to  the 
plaintiff's  employment  and  service,  would  be  that  he  was  ex- 
pressly employed  by  the  Importers  and  Traders'  Bank  to 
watch  their  premises  in  addition  to  the  premises  of  the  de- 
fendants, and  that  for  this  the  bank  was  to  pay  him  a  pom- 
pensation  farther  than  what  he  was  already  receiving  as  the 
watchman  of  the  defendants.  This  last  supposition  of  facts 
as  to  the  employment  and  services  of  the  plaintiff  most  be 
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assamed  or  established  as  a  preliminary  to  such  an  action  as 
the  present,  and  probably  there  is  evidence  upon  which  the 
jury  might  have  come  to  such  a  conclusion.  But  this  alone 
will  not  sustain  the  present  action.  An  employment  of  the 
plaintiff  by  the  bank,  and  an  agreement  to  pay  him  a  stated 
or  a  suitable  compensation,  would  of  course  enable  him  to  bring 
an  action  against  the  bank  for  such  compensation.  To  such 
an  action,  provided  the  services  were  rendered,  the  bank  could 
have  no  defense  but  payment.  It  may  not  be  necessary  to 
assert  that  this  action  cannot  be  maintained,  unless  the  pay- 
ment by  the  bank  to  the  defendants  operated  as  a  payment 
to  the  plaintiff;  but  the  mere  facts  that  the  bank  was  liable 
to  pay  the  plaintiff  for  his  services,  and  that  they  paid  the 
defendants  a  sum  of  money  for  those  services,  would  no  more 
sustain  the  plaintiff  in  this  action,  than  they  would  defend 
the  bank  in  a  suit  against  it  by  the  plaintiff.  The  witness 
Good,  who  is  in  the  employ  of  the  Mefendants,  testified  that 
the  defendants  received  ij^520  from  the  Importers  and  Tra- 
ders' Bank  for  the  watching  of  their  building,  $260  in  Jan- 
uary, 1860,  and  $260  in  January,  1861,  being  at  the  rate  of 
$5  per  week  for  two  years.  It  is  not  claimed  or  pretended 
that  the  plaintiff  authorized  or  requested  the  defendants  to 
collect  or  receive  this  money  for  him.  He  did  not  even 
know  that  it  had  been  paid,  until  long  afterwards.  Nor  is 
there  any  e\adence  that  the  bank  paid  the  money  to  the  de- 
fendants for  the  benefit  of  the  plaintiff,  or  intending  thus  to 
discharge  an  indebtedness  to  him.  As  little  proof  is  there 
that  the  defendants  understood  that  this  money  was  paid  to  , 
them  for  the  plaintiff,  or  accepted  it  as  belonging  to  him.  In 
truth,  the  case  stands  simply  upon  the  allegation  that  the 
bank  owed  the  plaintiff  for  certain  services,  and  that  it  chose 
to  pay  a  third  person  for  these  services  of  the  plaintiff.  In- 
deed, the  payment  was  made  to  the  defendants,  as  if  they  were 
entitled  to  control  the  services  of  the  plaintiff,  and  as  if  they 
and  not  the  plaintiff  were  entitled  to  compensation  for  them. 
The  money  was  neither  paid  to  them  nor  received  by  them 
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to  the  plaintiff's  use,  and  its  receipt  under  such  circumstances, 
while  it  does  not  prejudice  the  plaintiff's  right  of  recovery 
against  the  bank,  if  he  have  any,  did  not  make  the  money 
his,  or  entitle  him  to  claim  it  from  the  defendants,  or  to 
maintain  the  present  action  against  them. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered. 

[Oravob  Obkbbal  Tbbm,  September  8, 1862.    Jtoto^,  Brovn,  Serugham 
and  Lott^  Jiutices.] 


The  Pboplk,  ex  rel  Ward  and  others,  vs.  Eelsbt. 

A  pier  erected  in  a  nayigable  river,  is  within  the  meaning  of  the  statute  con- 
cerning snmmary  proceedings  to  recover  the  possession  of  lands,  which  re- 
lates to  the  tenants  of  any  houses,  lands  or  tenements. 

The  word  **  tenement "  signifies  eyery  thing  which  may  be  hoMen,  if  it  be 
of  a  permanent  natare ;  and  a  wharf  or  pier  is  bo  permanent  that  it  be- 
comes a  part  of  the  soil  and  freehold  itself. 

What  amounts  to  a  lease,  which  will  create  the  relation  of  landlord  and  ten- 
ant, between  the  parties. 

When  the  state  makes  a  grant  of  land  covered  with  the  waters  of  a  bay  or 
navigable  river,  and  the  grantee  reclaims  and  raises  it  above  the  surface  of 
the  water,  in  the  form  of  a  wharf,  it  is  not  a  mere  franchise  to  collect 
wharfkge,  and  belonging  to  the  public  at  large  for  commercial  purposes, 
but  the  grantee  is  invested  with  all  the  rights  that  pertain  to  the  ownership 
of  lands. 

Whenever  the  relation  of  landlord  and  tenant  is  made  out,  in  summary  pro- 
ceedings to  recover  the  possession  of  the  demised  premises,  the  tenant  is 
estopped  from  disputing  the  title  of  his  landlord. 

The  Ikilure  of  the  lessor  to  construct  a  pier  in  conformity  with  the  stipula- 
tions of  the  agreement,  though  it  may  constitute  a  good  defense  to  an  ac- 
tion upon  the  lease,  to  recover  the  rent,  is  no  defense  or  answer  to  the  claim 
of  the  landlord  to  have  the  possession  restored  to  him. 

Where  tenants  have  taken  possession  of  the  demised  premises,  under  the 
lease,  and  have  thus  become  vested  with  the  term,  they  cannot  refuse  to 
pay  the  rent,  and  at  the  same  time  retain  the  possession  and  enjoyment  of 
the  premises,  against  the  claim  of  the  landlord. 

They  have  their  election  to  pay  the  rent,  or  restore  the  possession  when  de- 
manded.   They  cannot  withhold  both  the  rent  and  the  possession. 

In  summary  proceedings  to  recover  the  possession  of  lands,  it  is  right  and 
proper  for  the  Judge  to  charge  the  jury,  upon  the  law  of  the  < 
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CEBTIOBABI  to  review  proceedings  had  before  the  city 
judge  of  Brooklyn,  under  the  statute  relative  to  sum- 
mary proceedings  to  recover  the  possession  of  lands. 

Charles  Kelsey,  by  lease  bearing  date  September  27, 1858, 
let  and  rented  to  Bobert  M.  Ward  and  Walter  S.  Gove  cer- 
tain storehouses  and  a  pier  at  the  foot  of  Sedgwick  street  in 
the  city  of  Brooklyn,  together  with  all  his  right,  title  and 
interest  to  the  water  in  front  thereof  On  the  9th  day  of 
June,  1859,  he  by  an  agreement  in  writing  agreed  to  build 
in  a  certain  manner  and  let  to  the  said  Bobert  M.  Ward  and 
Walter  S.  Gove  and  one  Edward  P.  Morris  a  structure  to  be 
built  alongside  the  pier  aforesaid,  called  an  '^  addition  to  the 
pier,''  and  they  agreed  to  and  did  hire  the  same  from  him, 
at  the  rent  of  $1700  per  annum.  Ward,  Gove  and  Morris 
entered  into  possession  of  the  same  on  the  1st  day  of  Jan- 
uary, 1860,  it  being  then  finished,  and  they  continued  to  oc- 
cupy it  until  January,  1862,  when,  no  rent  having  been  paid, 
summary  proceedings  were  instituted  because  of  non-pay- 
ment of  rent  for  the  year  1861,  before  Hon.  George  G.  Bey- 
nolds,  city  judge  of  Brooklyn,  and  a  jury,  which  resulted  in 
a  warrant,  under  which  the  tenants  were  dispossessed. 

S,  Sanxay^  for  the  relators. 

Britton  dk  Ely^  for  the  defendant. 

By  the  Court,  Bbown,  J.  On  the  27th  of  September, 
1858,  Bobert  M.  Ward  and  Walter  S.  Gove,  two  of  the  re- 
lators, by  a  lease  of  that  date,  became  the  tenants  of  the 
defendant,  Charles  Kelsey,  of  certain  storehouses  and  a  pier 
at  the  foot  of  Sedgwick  street  in  the  city  of  Brooklyn, 
together  with  all  Kelsey's  right  and  title  to  the  water  in 
front  thereof.  The  term  was  for  ten  years  from  the  1st 
of  February,  1859,  at  an  annual  rent  of  ^10,000.  They 
entered  into  possession  of  the  demised  premises,  and  have 
80  remained  in  possession  since  the  commencement  of  the 
term.    On  the  9th  day  of  June,  1859,  Kelsey,  by  another 
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agreement  in  writing  made  with  Robert  M.  Ward^  Walter 
8.  Gove  and  Edward  P.  Morris,  the  relators  in  the  pro- 
ceeding, bearing  date  on  that  day,  agreed  to  build  an  ad- 
dition of  30  feet  in  width  to  the  pier,  beginning  with  said 
addition,  40  feet  out  from  the  bulkhead  and  extending  out 
to  the  outer  end  of  the  pier.  He  was  to  complete  the  same 
before  the  1st  of  January  thereafter.  Ward,  Gove  and  Mor- 
ris Kgreed  to  pay  to  Kelsey  the  sum  of  $1700  per  annum  as 
rental  for  such  addition,  from  the  time  of  the  completion  of 
such  addition  to  the  end  and  termination  of  the  lease  before 
mentioned  to  Robert  M.  Ward  and  Walter  S.  Gove.  The 
agreement  then  proceeded  in  the  following  words:  '^Said 
Eelsey  agrees  to  let,  and  by  these  presents  does  let,  unto  said 
Ward,  Gove  and  Morris,  the  said  addition  to  the  pier  (in  con- 
sideration of  the  rental  above  stipulated)  from  the  time  of 
its  completion  to  the  end  and  termination  of  the  lease  of  the 
present  pier.  And  said  Kelsey  agrees  to  build  a  good  and 
substantial  addition  to  the  pier  as  regards  strength  and  good 
material.'* 

The  construction  of  the  pier,  the  entry  of  Ward,  Gove  and 
Morris  upon  the  demised  premises,  and  their  occupation  by 
them,  the  rent  in  arrear,  and  the  holding  over  without  the 
permission  of  Charles  Kelsey  after  demand  and  default  in 
the  payment  of  the  rent,  are  facts  found  affirmatively  by  the 
jury,  as  appears  by  the  return  of  the  city  judge  of  Brooklyn 
to  the  writ  of  certiorari,  and  are  to  be  taken  as  true,  for  all 
the  purposes  of  this  examination  and  decision. 

The  first  objection  taken  to  the  regularity  of  the  proceed- 
ings before  the  city  judge  of  Brooklyn  is,  that  he  acquired 
no  jurisdiction  to  act  in  the  matter,  because  the  statute  in 
respect  to  summary  proceedings  to  recover  the  possession  of 
lands  relates  to  the  tenants  of  any  houses,  lands  or  tene- 
ments, and  that  a  pier  erected  in  a  navigable  river  is  not 
within  the  meaning  of  either  of  these  terms.  Hereditament 
would  have  been  a  more  comprehensive  term.  But  few  per- 
sons, I  think,  would  entertain  any  doubt  that  a  pier  of  ground 
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reclaimed  from  tide  water  bj  embankment,  or  by  raising  the 
bottom  by  filling  with  Btone,  earth  or  other  material,  in  the 
manner  in  which  piers  and  wharves  are  constructed  above  the 
surface  of  the  water,  would  be  regarded  as  land.  Where  the 
reclamation  is  permanent  and  durable,  what  is  it  if  it  is  not 
land  ?  Be  that  as  it  may,  the  word  tenement  signifies  every 
thing  which  may  be  holden,  if  it  be  of  a  permanent  nature ; 
and  a  wharf  or  pier  is  so  permanent  that  it  becomes  a  part 
of  the  soil  and  freehold  itself. 

It  is  also  objected  that  the  written  instrument  of  the  9th 
June,  1859,  is  not  a  lease,  and  did  not  create  between  Kel- 
sey,  and  Ward,  Gove  and  Morris,  the  relation  of  landlord  and 
tenant  We  are  to  look  at  the  intention  of  the  parties. 
The  instrument  is  not  an  agreement  for  a  lease  to  be  exe- 
cuted at  a  future  time.  It  contemplated  no  new  instrument. 
The  premises  demised  were  to  be  fitted  for  the  use  of  the 
tenants  and  in  part  created,  for  the  pier  was  to  be  created  and 
raised  above  the  waters  of  the  river  or  bay,  so  that  it  might 
be  fitted  for  human  occupation.  But  when  completed,  the 
instrument  took  effect  as  a  lease.  The  words  used  are  words 
of  present  demise.  ''  Eelsey  agrees  to  let,  and  by  these  pres- 
ents does  let,  unto  said  Ward,  Gove  and  Morris  the  said  addi- 
tion to  the  pier,"  reserving  rent.  As  soon  as  Ward,  Gove  and 
Morris  entered  upon  the  pier  and  took  it  into  their  possession 
the  relation  of  landlord  and  tenant  commenced,  and  existed 
at  the  time  the  summary  proceedings  were  instituted.  The 
agreement  was  not  a  grant  of  the  right  to  take  wharfage, 
which  is  an  incorporeal  right,  but  it  was  a  lease  of  corporeal 
property  for  a  term  of  years,  carrying  with  it  the  right  of 
occupation  and  enjoyment.  The  counsel  for  the  relator  ar- 
gues that  a  wharf  is  a  mere  franchise  to  collect  wharfage ; 
that  it  belongs  to  the  public  at  large  for  commercial  pur- 
poses, and  there  is  no  element  of  property  in  it  but  the  fran- 
chise to  collect  wharfage.  This  certainly  is  novel  doctrine. 
The  people  of  the  state  in  their  right  of  sovereignty  are 
deemed  to  possess  the  original  and  ultimate  property  in  and 
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to  all  the  lands  within  the  jurisdiction  of  the  state,  lands 
above  as  well  as  below  tide  water.  And  may,  through  the 
legislatiTe  power,  grant  to  private  uses  the  one  as  well  as  the 
other.  The  state  makes  a  grant  of  land  covered  with  the 
waters  of  a  bay  or  navigable  river,  and  the  grantee  reclaims 
and  raises  it  above  the  surface  of  the  water.  Why  shall 
he  not  be  invested  with  all  the  rights  that  pertain  to  the 
ownership  of  lands.  The  title  of  Charles  Kelsey  to  the  pier 
cannpt,  however,  become  the  subject  of  inquiry  here.  When- 
ever the  relation  of  landlord  and  tenant  is  made  out,  in  sum- 
mary proceedings  to  recover  the  possession  of  the  demised 
premises,  certainly  the  tenant  is  estopped  fh)m  disputing  the 
title  of  his  landlord.  (Jackaon  v.  Smith,  7  GotDen,  717. 
Jizcksan  v.  Spear,  7  Wend.  401.  Ingraham  v.  BcUdwin, 
5  Sdd.  45.) 

The  counsel  for  the  relators,  upon  the  hearing,  offered  to 
show  that  the  addition  to  the  pier  was  not  built  by  the  de- 
fendant in  a  good  and  substantial  manner,  equal  in  any  re- 
spect to  the  old  pier  as  regards  strength  and  good  material. 
This  evidence  was  objected  to  by  the  counsel  for  the  land- 
lord, and  the  objection  sustained  by  the  judge.  The  relators 
except^  to  the  decision.  The  failure  to  construct  the  pier 
in  conformity  with  the  stipulations  of  the  agreement  might 
have  constituted  a  good  defense  to  an  action  upon  the  lease 
to  recover  the  rent  But  it  is  no  defense  or  answer  to  the 
claim  of  the  landlord  to  have  the  possession  restored  to  him. 
One  of  the  questions  of  fact  submitted  to  and  affirmed  by 
the  jury  is,  that  the  tenants  took  possession  of  the  demised 
premises,  under  the  lease.  They  thus  became  vested  with 
the  term.  They  cannot  now  refuse  to  pay  the  rent,  and  at 
the  same  time  retain  the  possession  and  enjoyment  of  the 
premises,  against  the  claim  of  the  landlord.  They  have  their 
election  to  pay  the  rent  or  restore  the  possession  when  de- 
manded. They  cannot  withhold  both  the  rent  and  the  pos- 
session. (Lafwgt  V.  Mansfidd,  31  Bath.  345.  Dingan  y. 
Hogan,  16  How.  Pr.  Bep.  164.) 

Vol.  XXXVIII.  18 
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When  the  evidence  was  closed  and  the  qncBtions  involved 
were  ahont  to  be  submitted  to  the  jurjr,  the  judge  proceeded 
to  charge  them  upon  the  law  of  the  case.  Whereupon  the 
counsel  for  the  tenants  objected  that  there  was  no  l^al  right 
vested  in  the  magistrate^  in  summary  proceedings,  to  charge 
the  jury.  Several  questions  of  law  arose  in  the  progress  of 
the  trial^  with  which  it  cannot  be  supposed  the  jury  were 
conversant,  and  which  it  was  of  some  consequence  they  should 
rightly  comprehend  before  they  could  act  intelligently  and 
sensibly.  The  defendant  insists  that  they  were  not  to  obtain 
a  knowledge  of  the  law  from  the  judge,  and  that  whatever  he 
said  in  respect  thereto,  however  just  and  true,  was  an  error  for 
which  this  court  should  reverse  the  proceedings.  This  is  a 
most  extraordinaiy  proposition.  There  is  no  express  author- 
ity and  direction  contained  in  the  statute  concerning  sum- 
mary proceedings  to  recover  the  possession  of  lands,  (2  B,  6. 
417,)  that  the  judge  shall  instruct  the  jury  upon  the  law. 
Nor  is  there  any  express  words  authorizing  him  to  swear  the 
witnesses,  or  to  say  what  is  to  be  received  as  evidence  and 
what  not,  nor  even  to  preserve  order  and  decorum  during  the 
trial.  Yet  no  one  would  think  of  disputing  his  authority  to 
do  all  these  things.  Without  it  the  trial  could  not  proceed, 
and  the  remedies  provided  by  the  act  could  not  be  obtained. 
All  these  powers,  as  well  as  that  to  instruct  the  jury,  are  to 
be  implied.  Where  the  facts  upon  which  the  summons  was 
issued  are  denied  by  an  affidavit,  the  matters  controverted 
are  to  be  tried  by  the  magistrate  or  by  a  jury,  provided  either 
party  at  the  proper  time  demands  a  jury.  (§  34.)  The 
matters  controverted  are  those  facts  upon  whicH  the  sum- 
mons was  issued  and  denied  by  the  affidavit  of  the  person  in 
possession  of  the  premises.  The  l^al  questions  are  still, 
however,  to  be  determined,  as  all  such  issues  are  constantly 
determined,  by  the  judge  holding  the  court  or  conducting  the 
proceedings.  There  is  to  be  trial  by  a  jury.  Trial  is  the  ex- 
amination of  the  matter  of  fact  in  issue.  "Trial  by  jury, 
called  also  trial  per  pais  or  by  the  country,  a  trial  which 
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hstii  beea  used  time  out  of  mind  in  this  nation^  and  seems 
to  have  been  coeval  with  the  first  civil  government  thereo£*' 
(3  Black:  Com.  349.)  l!)m  commentator  then  proceeds  to 
describe  how  the  jurjr  are  to.  be  summoned  and  selected,  how 
the  testimony  is  to  be  received  and  the  witnesses  examined, 
&c.  and  says :  ^^  When  the  evidence  is  gone  through  cm  both 
sides,  the  judge,  in  the  presence  of  the  parties,  the  coimsel 
and  all  others,  sums  up  the  whole  to  the  jury,  omitting  all 
superfluous  circumstances,  observing  wherein  the  main  ques- 
tion and  principal  issue  lies,  stating  what  evidence  has  been 
given  to  support  it,  with  such  remarks  as  he  thinks  necessary 
for  their  direction,  and  giving  them  his  opinion  in  inatters 
of  law  arising  upon  that  evidence." 

When  our  statutes  speak  of  trial  by  jury,  they  mean  « 
trial  conducted  in  tho  manner  described  by  the  English  com- 
mentator. Jurists  and  lawyers  have  no  conception  of  a  well 
conducted  trial  by  jury,  in  which  the  charge  of  the  judge 
upon  the  law  of  the  case  is  omitted. 

Numerous  other  questions  were  raised  upon  the  hearing, 
which  I  decline  to  consider. 

The  proceedings  should  be  affirmed,  with  costs. 

[Orakob  Gbvbbal  Tbbx,  September  8, 1862.  BmaH,  Brown,  Sgrugkam 
sod  Loti,  Jnstfoes.] 


Applet  V8.  The  Tbustbbs  of  Montauk. 

The  act  of  the  leglslatare  of  April  2, 1852,  to  Incorporate  the  proprietoraof 
Hontank  landfl,  in  the  town  of  East  Hampton,  in  Suffolk  comity,  does  not 
Teat  the  tmsteea  with  the  title,  or  give  them  the  possessioni  of  the  lands. 
Nor  does  it  Empower  the  tnistees  to  sell  the  grass  or  herbage  growing  there- 
on, or  to  enter  Into  contracts  of  agistnient,  which  shall  bind  the  corpo- 
ration. 

And^  where,  In  an  action  against  the  tmstees,  ^a  bailees  or  agisteri,  to  reoorer 
the  Tdne  of  a  horse  which  had  been  pastured  on  the  common  lands,  and  was 
alkged  to  hate  been  toibni  god  Jdlled  ij)4MiQfleqnenoe  of  the 
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•nd  negllgtnoeof  the  defendants,  it  appeared  that  the  trnateea  had  do  rlghta 

of  pasturage  to  sell  or  dispose  of,  and  no  right  to  enter  into  any  contract  in 
regard  thereto ;  and  that  the  contract  for  the  pastarage  was  made  not  with 
them,  bat  with  the  owners  of  the  pasture  rights  in  the  land ;  it  was  hdd  the 
action  wonld  not  lie  against  the  tmstees. 

rpUIS  VB8  an  action  bronght  by  the  plaintiff  to  recover  the 
±  value  of  a  mare,  which  the  complaint  alleged  that  the 
plaintiff  placed  with  the  defendants  to  pasture,  and  which 
was  mired  and  lost,  through  their  carelessness  and  n^lei^t. 
*The  action  was  tried  at  the  Suffolk  circuit,  before  a  jury,  in 
June,  1861.  At  the  close  of  the  testimony,  on  the  part  of 
the  plaintiff,  the  defendants  moved  for  a  nonsuit,  on  the 
ground  that  the  action  should  be  brought  against  the  person 
from  whom  the  plaintiff  hired  his  right ;  that  the  contract 
was  between  them ;  that  the  proprietors  were  tenants  in  com- 
mon, and  that  the  trustees  did  not  receive  any  consideration 
for  such  hiring ;  that  the  act  of  incorporation  was  merely  to 
regulate  the  right  of  pasturage  as  between  themselves,  and 
did  not  divest  the  owners  of  their  title ;  that  no  relation  of 
master  and  servant  existed  between  the  trustees  and  keepers. 
The  counsel  for  the  plaintiff  contended  that  though  by  the 
act  of  incorporation  the  title  of  the  proprietors  remained  un- 
disputed, yet  the  exclusive  control  and  management  of  the 
land,  and  the  entire  care  and  custody  of  the  cattle,  was  vest- 
ed in  the  trustees.  That  the  trustees,  having  the  sole  and 
exclusive  control,  were  the  only  parties  responsible  for  neglect 
and  carelessness ;  that  the  mare  and  horse  were  received  by 
the  authorised  agent  of  the  trustees,  and  the  money  paid  to 
and  received  by  him ;  that  what  disposition  he  made  of  such 
money  was  of  no  consequence  to  a  stranger,  nor  could  any 
arrangement  between  the  proprietors^  as  to  a  division  of  the 
pasture  money,  affect  his  rights ;  that,  even  admitting  that 
Appley  was  told  upon  whose  rights  his  beasts  were  to  be 
turned,  this  fact  raised  no  contract ;  that  the  fact  of  such 
telling,  though  sworn  to  by  Btratton,  was  denied  by.  Appley^ 
and  there  being  therrfore  evidence  on  both  sides  of  tibe  case, 
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the  case  should  go  to  the  jury ;  that  were  he  to^sne  Dayton, 
Oflbom  and  Baker,  the  proprietors  owning  the  rights,  he 
oonld  not  recover :  Isi  Beoanse,  by  the  act,  they  were  ex- 
daded  firom  all  care  of  the  cattle.  2d.  Because  it  would  be 
impossible  to  tell  npon  whioh  share  the  mare  died ;  and 
finally,  that  at  all  events  there  was  evidence  on  both  sides, 
and  the  cause  should  therefore  be  left  to  the  jury.  The  mb- 
tion  for  a  nonsuit  was  granted,  to  which  ruling,  and  each  and 
every  part  thereof,  the  counsel  for  the  plaintiff  excepted./  It 
was  ordered,  that  the  exceptions  taken  be  argued,  in  the 
first  instance,  at  general  term,  and  that  forty  days  be  allowed 
the  defendant  to  make  and  serve  a  case,  and  that  in  the  mean 
time  all  further  proceedings  on  the  part  of  the  defendaats  be 
fitayed. 

SloMony  Hutchina  dh  FettotoSy  for  the  plaintiff 

MiUer  dk  TuihiU  for  the  defendants. 

By  the  Courts  Bbown,  J.  The  plaintiff  in  his  complaiDlfc 
alleges  that  the  defendants  are  a  body  corporate,  duly  incoi> 
porated  by  &e  act  of  the  legLslature  of  the  state  of  New  York, 
passed  April  2,  1852,  and  as  such  corporation  are  seised  and 
possessed  of  a  large  tract  of  undivided  lands  situate  in  Mon*- 
tauk,  town  of  East  Hampton,  Suffolk  county,  which  they 
employ  in  pasturing,  for  a  suitable  compensation,  the  cattle, 
horses,  sheep  and  other  animals  of  such  persons  as  apply  fin: 
that  purpose.  He  then  alleges  that  on  the  20th  of  July, 
1868,  he  was  the  owner  of  a  valuable  mare  called  the  Pvairie 
Queen,  and  entered  into  a  contract  with  the  defendants  to 
take  the  mare  into  thdr  keeping,  and  provide  her  with  good 
and  sufficient  pasture,  and  to  exercise  reasonable  care  and 
supervision  over  her  while  in  their  keeping,  for  a  reasonable 
compensation  to  be  paid  by  him  to  them  therefor.  That  in 
pursuance  of  the  agreement  the  mare  was  delivered  to  the 
defendants,  who>received  her  into  their  possession  to  be  pa»- 
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tared  and  cared  for,  as  before  tnentioned.  He  further  alleges, 
that  through  the  carelessness,  negligence  and  mismanagement 
of  the  defendants  the  mare  strayed  into  and  became  mired 
and  entangled  in  a  dangerous  marsh  and  morass,  and  there 
being  unable  to  extricate  herself  died,  and  claims  damages 
in  the  sum  of  $0000.  The  answer  denied  all  the  material 
all^ations  of  the  complaint,  except  the  incorporation  of  the 
defendants. 

By  reference  to  the  act  of  the  2d  April,  1852,  to  incprpo* 
rate  the  proprietors  of  Montauk  lands,  in  the  town  of  East 
Hampton  in  Suffolk  county,  it  will  be  seen  that  its  provis- 
ions are  quite  narrow,  and  limited  to  a  very  few  objects.  The 
trustees  are  not  vested  with  the  title  to  the  lands,  and  if  they 
have  any  possession  whatever,  it  is  nominal  and  nol  actuaL 
The  1st  section  creates  and  names  the  corporation,  and  pro- 
vides for  seven  trustees,  to  be  known  as  the  Trustees  of 
Montauk.  Section  2  provides  for  annual  meetings  of  the 
proprietors  of  the  common  lands  of  Montauk,  and  gives  a 
majority  of  them  power  ^^  to  make  such  rules  and  regulations 
for  improving,  managing,  governing  and  using  such  lands  as 
they  may  deem  proper.'^  These  rules  and  reguUtions  relate 
to  the  management  and  use  of  the  lands  by  the  proprietors 
or  tenants  in  common  themselves,  and  not  by  the  seven  trus- 
tees, for  the  benefit  of  the  proprietors.  It  provides  for  the 
election  of  the  trustees,  and  defines  the  qualifications  of  the 
voters.  Section  4  declares  the  trustees  shall  have  the  super- 
intendence of  the  lands,  with  power  to  make  rules  and  regu- 
lations for  managing,  governing,  using  and  improving' the 
same,  but  they  are  not  to  contravene  the  rules  and  regular 
tions  made  by  the  proprietors  themselves.  By  section  5  the 
trustees  have  authority  to  maintain  actions  for  injuries  to  the 
proprietors^  whether  by  trespass  on  their  lands,  breaches  of 
the  by-laws,  ot  breach  of  any  contract.  And  section  6  de^ 
clares  it  unlawful  for  any  proprietor  to  cut  or  carry  away  from 
such  lands  any  wood,  timber,  grass  or  other  produce,  or  to  plow, 
plant;  or  sow,  or  in  any  other  way  to  use  the  lands,  otherwise 
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Hum  inoonfonnitywiih  the  roles  and  regolatioiis  estaUished 
by  the  proprietOTB  and  the  tnuteee.  And  the  tnuteee  are 
also  to  be  bound  by  snch  rules  and  regulations.  These  are 
substantially  all  the  provisions  of  the  act  of  incorporation. 
They  do  not  vest  the  trustees  with  the  title,  or  give  them  tiie 
possession  of  the  lands.  Nor  do  they  empower  the  trustees 
to  sell  the  grass  or  herbage  growing  thereon,  or  to  enter  into 
contracts  of  agistment  which  shall  bind  the  corporation,  such 
as  is  set  np  in  the  complaint  in  this  action.  The  main  pur* 
pose  of  the  act  is  to  r^ulate  the  manner  in  which  the  pro- 
prietors or  tenants  shall  enjoy  the  use  of  their  respective 
shares  in  the  lands.  Its  purpose  is  that*  of  internal  govern* 
ment,  and  is  designed  to  insure  to  each  proprietor  the  use  a£ 
his  share  in  the  lands,  and  not  to  deal  in  the  namcf  of  the 
corporation  with  persons  outside  of  the  proprietors  or  tenants 
in  common.  The  plaintiff  offered  no  proof,  npon  the  trials- 
tending  to  show  the  state  of  the  title  or  the  occupation,  or 
that  the  trustees  were  vested  with  any  authority  to  enter  into 
the  contract  under  which  he  claims  to  have  put  his  mare 
npon  the  lands  where  she  was  injured. 

The  proof,  however,  obtained  firom  his  own  witnesses,  prin* 
dpaUy  on  their  cross-examination,  established  that  the  lands 
consist  of  about  9000  acres,  held  by  125  owners  as  tenants  in 
common,  and  divided  into  five  fields.  The  first  is  known  as 
the  hither  woods,  four  miles  in  length  and  two  in  breadth. 
The  next,  called  the  north  neck,  on  the  east  side  of  Fort  pond, 
said  to  contain  1800  acres.  The  next,  called  ^^  between  the 
ponds,"  and  these  are  called  outside  fields.  There  are  two 
fields,  <'  East  Indian  field,"  and ''  Point  field"— fatting  field. 
The  rights  of  the  proprietors  are  designated  by  pounds,  shil- 
lings and  pence.  Five  pounds  constitutes  a  right  which  en- 
titles the  owner  to  put  upon  the  lands  six  cattle,  or  three 
hoises,  and  so  on  in  the  same  proportion.  A  share  id  forty 
pounds.  It  was  admitted  that  Sidney  H.  Btratton,  George 
Osborne  and  Patrick  T.  GK>uld  were  at  the  time  the  mare  was 
put  upon  the  lands  to  pasture^  and  had  been  for  nine  yearn 
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pnrnoitt  iheroto,  the  keepers  of  Montauk,  r^ularly  appoifiied 
by  the  defendants.  The  duties  of  these  keepers  is  expressed 
in  the  trustees'  hook  of  minutes,  in  the  following  terms :  ^^  to 
take  the  general  care  of  the  stodc  on  the  land,  to  keep  the 
fences.  To  keep  all  cattle  and  horses  in  the  &tting  field  that 
should  be  in,  and  all  out  that  should  be  out,  through  the 
season,  and  to  get  out  all  cattle  and  horses  they  may  find  in 
the  mixe  and  take  care  of  them.''  Jacob  A.  Appley,  the  plain- 
tiff, testified  that  he  applied  for  pasture  to  Stratton,  one 
of  the  keepers.  Stratton,  he  said,  ^^  told  me  there  would  be 
a  -vacancy  and  he  would  get  it  for  me.  He  did  so.  I  ap- 
plied for  pasturage  for  two  horses ;  think  he  sent  me  word 
of  the  vacancies,  and  I  turned  on  two  horses.  About  July 
20th,  1858,  sent  on  the  two  horses."  He  also  testified  that 
he  paid  $4  for  the  pasturage  of  the  two  horses,  and  after- 
wards found  the  mare  dead  in  a  marsh  or  morass  into  which 
she  had  strayed  and  died.  That  the  horses  were  to  be  pas- 
tured for  the  season.  The  plaintiff  then  called  Harvey  P. 
Hodges,  who  testified  that  the  book  which  he  produced  was 
called  the  list  book.  It  contains  the  amount  of  interest  each 
proprietor  has  in  the  Montauk  lands ;  the  number  of  cat- 
tle, sheep  and  horses  he  is  entitled  to  turn  upon  his  right ; 
the  number  of  cattle,  sheep  and  horses  turned  on,  and  in 
whose  right  The  book  is  kept  by  the  clerk  of  the  trustees 
of  Mcmtauk,  and  is  left  with  the  keeper  to  ent^  cattle  that 
go  on  after  the  first  of  the  season.  Prior  to  that  period  tiie 
derk  makes  the  entries,  and  afterwards  the  keeper  who  lives 
at  the  first  house,  Montauk.  The  horses,  of  Appley  were  en- 
tered, as  appeared  by  the  book,  upon  the  right  qf  Jeremiah 
Dayt(Hi,  which  was  a  horse  right,  and  the  rights  of  Sylvanus 
M.  Osborne  and  Edward  Baker,  which  were  cattle  rights,  two 
cattle  rights  being  equivalent  to  one  horse  right.  The  wit- 
ness further  testified,  that  the  amount  which  each  man  is 
entitled  to  turn  on  is  ascertained  by  the  derk,  and  he  makes 
up  his  book  every  year.  Persons  who  have  no  rights  may 
torn  them  on  byhiring  of  those  who  have  the  rights;  in  no 
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other  "WSJ.  The  tmsteeB  have  no  fields  which  are  appropri* 
ated  to  ihe  oatHe  of  those  who  are  not  proprietons.  The 
trustees^  as  such,  have  no  right  to  torn  on  any  cattle.  They 
must  be  proprietors.  The  tnistees  reoeiTC  no  compensation 
for  any  cattle  tnmed  on  Montank  lands.  Oatile  are  never 
received  by  virtne  of  any  contract  made  with  the  tmstees. 
The  compensation  paid  for  pasturage  always  goes  to  the  owner 
of  the  right  on  which  the  animal  is  put  Samuel  Stratton^ 
called  by  the  plaintiff  as  a  witness  to  prove  the  loss  of  the 
mare,  testified,  on  his  cross-examination,  ^'Appley  did  not 
agree  with  me  about  his  mare  going  in  Montauk.  I  got 
rights  for  him.  He  spoke  to  me,  and  I  told  him  I  knew  of 
some  vacant  rights,  and  would  send  off  to  see  whether  he 
could  have  them.  My  brother  went  off  and  got  them.  Ap- 
pley  came  to  my  house  and  I  told  him  my  brother  had  en- 
gaged those  rights,  and  he  might  turn  his  horses  on.  I  told 
him  of  whom  I  had  engaged  those  rights.  I  told  Appley 
that  Sylvanus  Osborne  had  a  one  horse  right.  I  got  one 
beast  light  of  Jeremiah  Dayton  and  another  of  Edward 
Baker.  I  don't  know  whether  they  owned  them.  I  received 
the  money  from  Appley  for  those  rights,  and  paid  it  to  the 
men  firom  whom  the  rights  were  obtained.''  This  testimo- 
ny came  firom  the  plaintiff 's  witnesses.  It  was  not  contradict- 
ed, or  its  force  modified  in  any  way.  The  facts  that  it  es- 
tablished were  the  undisputed  facts  of  the  case,  and  they  are 
to  determine  the  plaintiff's  right  to  recover  in  the  action. 
They  show  that  the  trustees  had  no  rights  of  pasturage  in 
the  lands  to  seller  dispose  of  in  any  way,  and  no  right  what- 
ever to  enter  into  any  contract  in  regard  thereto.  They  also 
prove  that  the  plaintiff  made  no  contract  with  the  trustees. 
That  they  did  not  receive  his  mare  into  their  custody,  and 
consequently  were  not  bailees  of  his  property,  and  owed  him 
no  duty  or  obligation  in  regard  to  the  care  thereof.  His  con- 
tract^ such  as  it  was,  was  with  Osborne,  Dayton  and  Baker, 
and  if  there  is  any  responsibility  upon  the  contract .  £br  the 
loss  of  the  mare,  they  are  the  persons  to  answer.    When  the 
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endanoe  for  the  plaintiff  was  closed,  he  had  fieuled  to  prove 
all  the  material  &ct8  set  up  in  his  complaint,  except  the  loss 
of  the  mare  in  the  morass.  There  was  no  ground  upon  which 
he  could  claim  a  verdict,  and  he  was  nonsuited. 

Various  questions  upon  the  admissibility  of  evidence  vrere 
raised  upon  the  trial,  which  I  decline  to  consider,  because  in 
no  aspect  of  the  case  do  I  think  the  plaintiff  entitled  to  re- 
oover  in  the  action. 

Judgment  upon  the  nonsuit  should  be  entered  for  the  de- 
fendant 

[Okanob  Gbvbbal  Tbbm,  September  8, 1862.  BmoU,  Brmm,  Scmgham 
and  LoU,  Jnstfoes.] 


The  Psoplb  of  the  State  of  New  York  vs.  Gobnsliub 
Vandebbilt. 

The  act  of  Uie  legUatare  <a  March,  1820,  aathorisiiig  the  eorporatkm  of  Mew 
York  to  eztflml  the  battery  into  the  river  not  ezoeeding  600  feet,  vested  in 
the  ooiporation  the  title  to  the  soil  under  the  water  so  to  be  filled  in,  bat 
limited  the  use  of  the  land  so  to  be  made  out  of  the  water,  to  be  for  a  pab- 
Bo  walk,  and  for  eroding  buildings  and  wwks  of  defense  thereon,  bat 
without  any  power  to  the  corporation  to  dispose  of  the  same  for  any  other 
use  or  purpose  whatever,  and  without  any  power  of  selling  it,  or  any  part 
thereofl  HM  that  this  restriction,  in  the  act,  prevented  the  corporation 
from  selling  or  otherwise  disposing  of  any  part  of  the  land  so  to  be  ac- 
quired, for  any  private  purpose  whatever. 

BM,  also,  that  any  grant  or  other  conveyance  of  the  land,  for  any  private 
purpose,  would  be  void ;  and  that  any  attempt  to  use  the  land  for  purposes 
forbidden  by  the  grant,  would  Justify  the  people  of  the  state  in  applying  to 
a  court  of  equity  to  prevent  such  a  breach  of  the  condition  in  the  giant, 
tedependent  of  the  act  of  1867,  establishing  an  exterior  Une  and  prohibli- 
ing  the  eztensi<m  of  any  piers  beyond  that  line. 

HM,  fwrOktr,  that  the  passage  of  the  act  of  1867  did  not  deprive  the  grant- 
ors of  that  right;  notwithstanding  that  act  provides  a  method  by  which, 
after  a  pier  or  other  cibstruction  to  the  navigation  has  been  erected,  it  may 
be  removed. 

ViMeaclsleiioeof  Ihapowertooon^eltherMneaal  of  an  obstmotlOB,  aftar  It 
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hat  been  created,  doea  not  prevent  an  applicatioD  to  the  ooort  to  prohibit 
the  WM^tofi  of  such  obstmction. 
If  there  ia  no  legal  authority  for  the  erection  of  a  pier,  in  a  navigable  river, 
such  pier  will  be  a  nnisance  per  m;  and  no  evidence  is  admiasible  to  show 
that  though  illegal,  it  will  do  no  harm. 

APPEAL  ftovDi  a  judgment  entered  at  a  special  tenn.  The 
action  was  brought  to  restrain  the  defendant  from  erect- 
ing a  pier  in  the  waters  of  the  harbor  of  New  York^  sonth 
of  pier  No.  1,  North  river,  opposite  the  battery  and  Battery 
pLice.  The  title  of  the  people  of  the  state  to  the  bay  and 
harbor  of  New  York,  and  their  sovereign  right  to  the  use 
and  enjoyment  thereof,  for  the  purposes  of  commerce  and 
navigation,  free  from  all  interruption  and  encroachment,  were 
alleged  in  the  complaint,  and  not  denied  in  the  answer.  The 
judge  before  whom  the  cause  was  tried,  at  the  circuit,  found 
ihe  following  fisM^ : 

1.  The  defendant  heretofore,  after  the  17th  day  of  April, 
1857,  and  before  the  commencement  of  this  action,  entered 
into  and  upon  the  waters  of  the  harbor  of  New  York  at  a 
point  south  of  the  pier  known  as  pier  No.  1,  North  river, 
and  west  of  the  battery,  and  outside  of  and  beyond  the  ex- 
isting pier  line  designated  and  established  in  and  by  the  act 
of  the  legislature  of  the  state  of  New  York,  entitled  ^^An 
act  to  establish  bulkhead  and  pier  lines  for  the  port  of  New 
York,''  passed  April  17,  1857 ;  and  commenced  and  contin- 
ued the  erection  of  a  pier  in  said  waters,  and  was  at  the  time 
of  the  commencement  of  this  action  engaged  in  the  erection 
of  a  section  of  said  pier,  commonly  called  a  ^^crib,"  being  a 
large  and  permanent  structure  sunk  to  the  bottom,  and  ex- 
tending or  to  be  extended  upwards  to  and  above  the  top  of 
the  water,  and  filled  in  with  stone,  and  designed  as  a  section 
of  a  pier,  to  be  extended  and  maintained  from  the  foot  of 
Battery  place  to  and  beyond  said  crib,  parallel  to  said  pier 
No.  1 ;  aU  which  proposed  pier,  if  erected,  would  be  outside 
of  and  beyond  the  aforesaid  exterior  line. 

2.  That  the  legal  title  to  the  soil  under  water  on  which 
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BBoA  Glib  is  erected^  and  said  proposed  pier  is  designed  to  be 
erected^  was  prior  to  1821  vested  in  the  plaintifBs,  and  that 
said  plaintiffi  have  made  no  conveyance  or  grant  thereof,  nor 
have  they  given  any  rights  of  property  or  occupation,  or  other 
privilege  therein,  except  the  grant  to  the  mayor,  aldermen 
and  commonalty  of  the  city  of  New  York,  contained  in  the 
act  of  the  legislatare  of  the  state  of  New  York,  entitled  ^^  An 
act  to  provide  for  the  expense  of  extending  the  battery  in 
the  city  of  New  York,  and  fbr  other  purposes,''  passed  Mardi 
27,  1821,  which  last  mentioned  act  provides  as  follows: 
^^That  it  shall  be  lawful  for  the  mayor,  aldermen  and  com- 
monalty of  the  city  of  New  York  to  extend  that  part  of  the 
city  usually  called  the  battery,  into  the  bay  and  North  and 
East  rivers  such  distance  as  they  may  deem  proper,  not  ex- 
ceeding six  hundred  feet ;  and  further,  that  all  the  title  of 
the  people  of  this  state  in  and  to.  the  land  and  land  under 
water  in  front  of  and  adjoining  to  the  said  battery,  and  ex- 
tending from  thence  into  the  bay  and  the  North  and  East 
rivers,  a  distance  not  exceeding  six  hundred  feet,  shall  be 
and  the  same  is  hereby  vested  in  the  mayor,  ald^men  and 
commonalty  of  the  city  of  New  York  and  their  successon 
fbr  ever,  to  remain  for  the  purpose  of  extending  the  said  bat* 
tery  for  a  public  walk,  and  for  erecting  public  buildings  and 
works  of  defense  thereon,  but  without  any  power  to  dispose 
of  the  same  for  any  other  use  or  purpose  whatsoever,  and 
witiiout  any  power  of  selling  it,  or  any  part  thereof/' 

3.  That  before  such  erection  of  said  pier  was  commoiced 
by  the  defendant,  a  certain  resolution  had  been  passed  by 
both  branches  of  the  common  council  of  the  city  of  New 
York,  and  approved  by  the  mayor,  on  the  16th  day  of  May, 
1853,  of  which  resolution  the  following  is  a  copy :  ^^Be$olvedy 
tiiat  permission  be  and  it  is  hereby  granted  to  C.  Yander-* 
bill^  Esq.  to  wid^i  a  small  pier,  south  side  of  pier  No.  1, 
North  river,  on  the  southerly  side,  so  as  to  make  the  same 
forty  feet  wide,  and  that  it  be  extended  parallel  wiUi  pier 
No.  1,  to  the  exterior  line,  at  a  distance  of  ISO  feet  fiom 


JSnSW  YORK— SEPTEMBER,  186SL  285 

Tbe  People  v.  Yanderbilt 

said  per,  under  the  direotion  of  the  street  oommissioner;'- 
and  tiiat  the  defendant  claimed  to  erect  said  pier  in  porsn^ 
anoe  of  said  resolution. 

4  That  the  crib  or  pier,  in  the  erection  of  which  the  de« 
ftndant  was  engaged  as  hereinbefore  stated,  was  within  the 
space  of  six  hundred  feet,  in  the  said  act  of  1821  mmlioned, 
and  was  upon  the  land  under  water  in  front  of  and  adjoin- 
fng  to  the  battery  described  in  the  said  act,  and  was  also 
within  the  space  within  which  permission  to  extend  a  pier 
was  giPiren  to  the  defendant  by  the  said  resolution  of  the 
common  council  of  the  city  of  New  York,  dated  May  16, 
1853. 

5.  That  afterwards,  and  before  the  commencement  of  this 
action,  the  common  council  extended  the  battery  beyond  tiie 
small  pier  referred  to  in  the  said  resolution,  so  as  to  include 
the  said  small  pier  and  destroy  the  same,  the  made  ground 
of  the  enlai^ement  reaching  and  extending  beyond  and  in- 
cluding the  said  small  pier. 

The  judge  found  the  foUowing  conclusions  of  law: 

1.  That  the  aforesaid  resolution  of  the  common  council 
conferred  no  right  upon  the  defendant  to  erect  the  pier  in 
question.  That  if  any  such  right  was  conferred  thereby,  it 
was  revocable  and  was  revoked  by  the  common  council  by 
the  act  extending  and  enlarging  the  battery,  so  as  to  destroy 
the  small  pier  referred  to  in  the  resolution ;  that  the  acts  of 
the  defendant  in  entering  upon  the  said  waters  of  the  harbor 
of  New  York,  and  erecting  said  **crib"  or  section  of  a  pier, 
were  and  are  unauthorized  and  illegal;  that  said  ^^crib''  or 
section  of  a  pier  is  an  unauthorized  structure  in,  and  an  en- 
croachment upon,  the  harbor  of  New  York,  and  a  publio 
nuisance,  and  that  said  proposed  pier,  if  erected,  would  be 
wholly  an  unauthorized,  illegal  encroachment  on  the  said 
harbor,  and  a  permanent  and  continuing  public  nuisance. 

2.  He  further  found  that  the  plaintiffs  were  entitled  to  an 
injunction  perpetually  restraining  the  defendant,  his  agents 
and  servants  from  proceeding  in  the  erection  of  said  pier^ 
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and  to  a  judgment  so  enjoining  said  defendant,  and  direct- 
ing him  forthwith  to  abate  said  nuisance  and  remoye  said 
'^crib''  or  section  of  a  pier,  and  that  the  plaintiffs  were  en- 
titled to  recover  their  costs  in  this  action,  of  the  defendant. 

The  following  opinion  was  deUvered  by  the  justice  at  the 
special  term: 

Allen,  J.  ^^The  jurisdiction  of  the  state  over  the  bay^ 
and  harbor  of  New  York,  and  its  title  to  the  land  under  wa- 
ter within  the  harbor,  are  not  controverted.  The  soil#f  the 
sea,  estuaries  and  navigable  rivers  within  the  state,  is  in  the 
people  of  the  state  as  the  successor  of  the  crown,  and  any 
one  ckiming  it  exclusively  must  show  a  right.  (Phear  on 
Bights  of  Watery  41.  Carter  v.  Murcoty  4  Burr.  2,  162.) 
At  common  law  any  encroachment  upon  a  public  stream  was 
a  purpreskirey  that  is,  the  making  of  that  several  and  pri- 
vate, which  ought  to  be  common  to  many ;  and  an  obstruc- 
tion in  a  public  river  is  a  nuisance,  and  may  be  dealt  with  as 
such.  (Woolrych's  Law  of  WaterSy  192,  196.  Weld  v. 
flbmJy,  7  Easty  195.) 

It  is  said  that  even  a  grant  from  the  crown  cannot  make  a 
nuisance  of  this  kind  legitimate ;  that  the  jus  publicum  is 
paramount  to  any  right  of  property  in  the  crown ;  the  crown 
being  in  fact  but  its  subjects'  trustee  for  the  purpose  of  se- 
curing to  them  collectively  all  the  advantages  and  privil^es 
which  can  accrue  from  such  property.  (Phear  on  Water 
BightSy  4A.  Woolrychy  194.  ^  Williams  v.  WUcoXy  3  Nev. 
dk  Per.  606.)  Without  a  grant  or  authority  from  the  sove- 
reign power,  every  obstruction  of  a  navigable  river  will  be  a 
nuisance,  and  no  evidence  need  be  given  of  the  extent  to 
which  the  public  right  is  impaired  or  the  public  use  of  the 
river  impeded.  It  is  sufficient  that  the  public  domain  which 
is  devoted  to  a  public  use  is  invaded  in  a  way  to  deprive  the 
public  of  the  use  of  any  part  of  it.  In  case  of  a  grant  or 
license  to  erect  a  dam,  pier,  or  dock,  or  wharf,  or  other  ob- 
struction in  a  navigable  stream,  it  could  not  be  held  a  nui- 
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aanoey  indiont  proof  of  the  &et  that  the  public  dimuige  and 
iigiiiy  reBulting  from  the  obstraction  greatly  exceeded  the 
pablic  benefitB  of  the  erection,  and  perhaps  not  even  upon 
proof  of  an  entire  destraction  of  the  Ju8  publicum.  But 
any  obBtmction  placed  in  a  public  way  without  right — and 
a  public  navigable  river  stands  upon  the  same  footing  as  a 
highway — would  be  a  nuisance,  and  courts  will  not  inquire 
whether  the  advantage  arising  from  the  act  complained  of 
would  compensate  for  all  the  injury  and  inconvenience  which 
the  ppblic  would  suffer  from  it.  In  King  v.  TTardj  (4 
A.  dk  E.  384,)  Lord  Denman  says:  ^^In  the  infinite  variety 
of  active  operations  going  forward  in  the  industrious  com* 
munity,  no  greater  evil  can  be  conceived  than  the  encour<* 
agement  of  capitalists  and  adventurers  to  interfere  with 
known  public  rights,  from,  motives  of  personal  interest,,  in 
the  speculation  that  the  changes  made  may  be  rendered  law- 
ful by  ultimately  being  thought  to  supply  the  public  with 
something  better  than  what  they  actually  enjoy.''  In  that 
case,  the  defendant  was  indicted  for  a  nuisance  in  a  navigable 
river  and  king's  common  highway,  by  erecting  a  building  of 
stones  across  the  stream ;  and  the  jury  found  the  fact  that 
the  defendant  had  erected  the  alleged  nuisance,  but  that  the 
inconvenience  was  counterbalanced  by  the  public  benefit  aris- 
ing from  the  alteration  thus  made ;  and  the  court  held  that 
this  finding  amounted  to  a  verdict  of  guilty.  To  the  same 
effect,  see  Hart  v.  Mayor  of  Albany ^  (9  Wend.  571 ;)  Peo- 
pU  V.  Ounningham,  (1  Denio,  524.) 

Among  other  remedies  for  an  obstruction  of  public  navi- 
gation, courts  of  equity  will  grant  an  injunction  to  prevent 
a  threatened  or  attempted  obstruction.  {Att'y  Oen.  v.  John^ 
9ony  2  WU8.  Ch.  R.  87.  Lane  v.  NewdigaUj  10  Ves.  192.) 
Draio,  Ch.  J,  in  Davis  v.  Mayor  <fec.  of  New  York,  (14 
N.  T.  Sep.  526,)  lays  down  the  rule  thus :  '^It  is  well  set- 
tied  that  where  such  an  offense  (a  nuisance)  occasions,  or  is 
likely  to  occasion,  a  special  injury  to  an  individual,  which 
cannot  well  be  compensated  in  damages,  equity  will  entertain 
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JQiisdietion  of  tbe  case  at  his  suit ;  and  also  that  ihe  attar* 
ney  general,  in  all  cases  where  a  preventiye  remedy  is  called 
for  by  the  circumstances,  or  the  state,  in  its  own  name,  may 
apply  for  an  injunction  against  the  perpetrator  of  the  wrong;'' 
and  see  the  cases  cited  at  the  page  referred  to,  and  also  Peo^ 
pie  Y.  Mayor  dc.  of  New  Tork^  (32  Barb.  102 ;)  and  Mil-^ 
hau  V.  Sharpy  (17  id.  445,  per  HarriSy  J.) 

If  the  defendant  is  proceeding  without  right  to  erect  the 
pier  complained  of,  this  is  a  proper  case  for  the  preyentiye 
remedy  by  injunction,  and  the  suit  is  well  brought  in  the 
name  of  the  people. 

The  defendant  asserts  a  right  by  grant  to  erect  the  pier 
which  is  complained  of  as  an  obstruction  to  the  navigation, 
and  as  a  nuisance.  Had  the  grant  been  established  to  the 
ertent  and  for  the  purposes  claimed,  a  question  might  well  be 
made  whether  such  a  grant  would  not  of  necessity  yield  to 
the  prior  and  paramount  jua  publicuniy  and  be  so  construed 
as -not  to  permit  any  act  inoonjsistent  with  the  necessary  use 
of  the  waters  by  the  public,  as  such  necessity  should  be  de* 
clared  by  the  legislature,  and  whether  the  act  establishing 
the  bulkhead  and  pier  lines  of  the  port  of  New  York  would 
not,  as  an  exercise  of  power  over  the  navigable  waters  of  the 
state,  vested  in,  and  exercised  by,  the  soverign  power  of  the 
state  for  the  public  good,  overreach  and  annul,  pro  taniOy  any 
prior  grants  of  parts  of  such  navigable  waters  for  individual 
purposes,  and  this  without  compensation,  as  for  private  prop- 
erty taken  for  public  purposes.  Certainly,  any  grant  or 
license  to  tiie  city  for  public  purposes  would  not  deprive  the 
state  of  the  power  to  recall  the  grant  or  revoke  the  license,  in 
order  to  secure  to  the  public  the  use  of  the  stream  for  the 
more  legitimate  purposes  of  navigation.  But  the  view  I 
take  of  the  title  and  claim  of  the  defendant  renders  it  un- 
necessary to  consider  the  question.  Chapter  785  of  the  laws 
of  1857,  confirming  the  action  of  the  common  council  of  the 
city  of  New  York^  in  the  widening  of  Battery  place,  and 
authorising  the  construction  of  a  ferry  slip  at  the  foot  of 
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Battery  place,  cannot  aid  the  defendant  The  act  does  not 
confinn  any  license  before  then  given  to  the  defendant  for  the 
widening  and  extension  of  a  pier  parallel  to  pier  No.  1,  but 
simply  authorizes  the  common  council  thereafter  to  permit  a 
ferry  slip  to  be  constructed  in  the  manner  then  provided  by 
law.  The  common  council  have  not,  so  far  as  appears,  acted 
under  this  statute,  and  the  defendant  has  acquired  no  rights 
under  it.  Another  provision  of  the  act  would  be  fatal  to  the 
defendant  in  this  action,  and  condemn  the  pier  which  he 
proposes  to  erect.  It  was  enacted  that  the  ferry  slip  author- 
ized by  that  act  should  not  be  extended  beyond,  or  interfere 
with,  the  exterior  line  of  the  harbor  of  New  York,  as  estab- 
liBhe4  by  law.  Chapter  763  of  the  laws  of  the  same  session 
had  established  that  line,  and  it  is  not  denied  that  the  pro- 
posed line  of  the  defendant's  pier  extended  beyond  it. 

But  stress  is  laid  upon  other  acts  of  the  common  coundL 
By  resolution  of  the  common  council,  approved  by  the  mayor. 
May  10,  1853,  permission  was  given  to  the  defendant  to 
widen  a  small  pier,  south  side  of  pier  No.  1,  North  river,  on 
the  southerly  side,  so  as  to  make  the  same  forty  feet  wide, 
and  to  extend  it  parallel  with  pier  No.  1,  to  the  exterior  line, 
at  a  distance  of  one  hundred  and  fifty  feet  from  said  pier^ 
under  the  direction  of  the  street  commissioner.  The  smaU 
pier  referred  to  was  subsequently,  and  before  the  defendant 
acted  under  this  license,  by  the  act  of  the  common  council 
in  enlarging  the  battery,  merged  in  and  absorbed  by  the  bat- 
t^,  the  made  ground  of  the  enlargement  reaching  and  ex- 
tending outside  and  beyond  the  pier.  The  destruction  of  the 
pier  in  the  way  mentioned  was  an  effectual  revocation  of  the 
license  to  enlarge  it,  and  the  resolution  gave  the  defendant 
no  authority  to  construct  a  new  pier  from  any  point  in  the 
outer  line  of  the  battery  as  enlarged. 

But  a  still  greater  difficulty,  if  possible,  exists  in  the  want 
of  power  in  the  common  council  to  grant  any  such  license. 
Certain  uplands  within  the  city  of  New  York  have  from  time 
to  time  been  granted  to  the  city  of  New  York  by  the  people 
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of  the  state,  some  for  general  purposes,  and  absolately,  and 
others  for  specified  purposes,  and  qualifiedlj.  I  find,  and 
have  been  referred  to  no  statute,  charter  or  grant,  by  which 
the  title  to  lands  under  water,  or  jurisdiction  over  the  navi- 
gation and  the  rights  of  the  public  in  the  waters  of  Kew 
York  harbor,  has  been  transferred  to,  or  vested  in,  the  com- 
mon council  of  the  city.  The  act  of  1821  (chap.  172)  au- 
thorizes the  enlargement  of  the  battery  by  the  city,  and  the 
title,  when  enlarged,  was  vested  in  the  city  for  a  public  walk, 
for  public  buildings,  and  for  purposes  of  defense,  "but  with- 
out any  power  to  dispose  of  the  same  for  any  other  use  or 
purpose  whatsoever,  and  without  any  power  of  selling  it,  or 
any  part  thereof."  And  the  same  limitation  of  power  is 
found  in  the  act  of  1790,  (chap.  25,)  conveying  to  the  city 
Fort  George  and  the  lands  adjoining,  for  the  same  public  pur- 
poses. The  ordinance  of  1853  does  not  purport  to  confer  a 
title  upon  the  defendant ;  and  had  the  city,  instead  of  giv- 
ing the  license  under  which  the  defendant  seeks  to  justify 
the  erection  of  the  pier,  in  terms  granted,  for  a  valuable  con- 
sideration, the  locus  in  quo^  the  lands  under  the  water,  with 
express  permission  to  erect  this  structure,  the  grant  would 
have  been  void  as  ultra  vires.  But  no  such  thing  was  at« 
tempted.  The  city  gave  a  license,  without  consideration, 
which  it  had  no  authority  to  give,  and  which  was  revocable 
at  pleasure,  and  which  was  soon  thereafter  revoked  by  making 
it  impossible  for  the  defendant  to  avail  himself  of  it 

But  if  it  should  be  conceded  that  the  license,  in  the  ab- 
sence of  any  act  of  the  state  sovereignty,  would  have  pro- 
tected the  defendant  from  indictment  for  the  nuisance,  still 
the  state  having  the  right,  and  being  under  obligation  to 
protect  and  preserve  the  navigable  waters  for  the  uses  of  the 
public,  having  by  law  made  erections  under  such  license  un- 
lawful by  prohibiting  them,  the  license  itself  is  annulled  by 
an  authority  paramount  to  that  of  the  city.  The  law  of 
1857,  fixing  the  exterior  lines  of  the  piers  and  docks  in  the 
city  of  New  York,  and  prohibiting  erections  outside  of  such 
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line,  makes  all  such  erections  unlawfol-^the  legislaiiiTe  hay- 
ing the  exclusiye  jurisdiction  in  tixe  premises.  The  legish^ 
tiye  prohibition  makes  all  structures  in  contrayention  of  it 
nuisances,  and  the  courts  cannot  sit  in  revjiew  of  the  legisla- 
tive will  and  discretion.  No  property  of  the  city  or  of  the 
defendant  has  been  taken  for  any  purpose,  public  or  private. 
The  state  has  prohibited  trespasses  upon  public  navigable 
waters  of  the  state.  The  state  can  protect  its  property,  and 
the  public  in  the  use  of  public  highways,  without  providing 
compensation  to  those  who  are  guilty  of  purprevture^  or  are 
seeking  to  appropriate  to  themselves  what  of  right  belongn 
to  all 

The  defendant  is  without  color  of  title  or  shadow  of  right 
to  the  locus  in  quOy  and  the  erection  of  the  pier  is  without 
authority  of  law,  and  against  the  statute  of  1857,  fixing  the 
exterior  line  of  the  bulkheads  and  piers  in  the  city  of  Neir 
York,  and  would  if  erected  be  a  nuisance,  indictable  and  re- 
movable as  such,  and  the  plaintiffs  are  entitled  to  the  relief 
demanded,  with  costs.'' 

Judgment  was  accordingly  entered  in  favor  of  the  plain- 
tiffs, perpetually  enjoining  the  defendant  from  proceeding  in 
the  erection  of  the  pier,  and  from  doing  any  act  or  thing  to 
create  any  encroachment  upon,  or  obstruction  in,  the  waters 
of  the  harbor  of  New  York,  or  tending  thereto,  and  direct- 
ing him  to  abate  the  alleged  nuisance,  and  to  remove  the 
same.  The  defendant  thereupon  appealed  to  the  general 
term. 

Horace  F.  Clark  and  Chaa.  A.  BapallOy  for  the  appellant. 

D.  8.  Dickinson,  (attorney  general,)  and  Wm.  A,  BuUer^ 
fcr  the  respondents. 

By  the  Court,  Ihgeahah,  P.  J.  This  action  was  brought  to 
restrain  the  defendant  from  enlarging  a  pier  known  as  No.  1, 
North  river,  adjoining  the  battery.    The  right  of  the  defend- 
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ant  to  make  such  enlargement  is  claimed  under  a  resolation 
of  the  common  conncil,  passed  in  1853,  granting  permission 
to  the  defendant  to  widen  the  pier  and  to  extend  it  to  the 
permanent  or  exterior  line.  The  right  of  the  corporation  to 
grant  such  a  permission  depends  npon  their  title  to  the  land 
upon  which  the  pier  was  to  be  erected.  The  claim  of  title  in 
the  corporation  is  based  npon  the  act  of  March,  1821,  which 
authorized  the  corporation  to  extend  the  battery  into  the  river 
not  exceeding  600  feet.  This  act  vested  in  the  corporation 
the  title  to  the  soil  under  the  water  so  to  be  filled  in.  If  this 
were  all,  there  would  be  no  question  as  to  the  right  of  the  de- 
fendant to  enlarge  the  pier,  except  so  far  as  it  might  after- 
wards be  restrained  by  the  act  of  1857,  establishing  a  new 
exterior  line,  and  which  prohibited  the  building  of  piers  be- 
yond that  line.  But  the  same  act  which  gave  the  right  to 
fill  up  to  the  extent  of  600  feet,  also  contained  the  limitation 
on  the  use  of  the  land  so  to  be  made  out  of  the  water,  by 
limiting  the  same  "for  a  public  wcdhj  and  for  erecting  build- 
inga  and  works  of  defense  thereon^  but  without  any  power 
to  dispose  of  the  same  for  any  other  use  or  purpose  what- 
ever j  and  without  any  power  of  selling  itj  or  any  part 
thereof** 

This  restriction  upon  the  use  of  the  land  for  any  but  pub- 
lic purposes  of  a  public  walk  or  for  defense,  prevented  the 
corporation  from  selling  or  otherwise  disposing  of  any  part 
of  the  land  so  to  be  acquired,  for  any  private  purpose  what- 
ever. Any  grant  or  other  conveyance  of  the  land  for  any 
such  private  use  would  be  void ;  and  a  breach  of  that  condi- 
tion, by  the  corporation,  would  justify  the  state  in  any  l^al 
measures  to  prevent  its  violation.  Wherever  any  such  at- 
tempt is  made  to  use  the  land  for  purposes  forbidden  by  the 
grant,  the  grantor  would  have  a  right  to  interfere ;  and  an 
application  to  the  court  to  prevent  such  misuse  of  the  land 
would  clearly  be  within  the  province  of  a  court  of  equity. 

This  view  of  the  question  at  issue  is  independent  of  the 
act  of  1857  establishing  an  exterior  line,  and  prohibiting  the 


/ 

liTEW  YORE— SSPTSMBEB^  1863«  293 

The  People  v.  Tanderbilt. 

extension  of.  any  piers  beyond  that  line.  If  it  be  held  that 
the  state  could  interfere  to  prevent  the  breach  of  the  condi- 
tion in  the  grant  independent  of  that  law^  the  passage  of  that 
act  does  not  deprive  the  plaintiffs  of  such  right.  It  is  true 
that  a  way  is  provided  by  which,  after  the  pier  has  been  erect- 
ed, it  may  be  removed  ;  bat  the  remedy  sought  in  this  ac- 
tion is  to  prevent  the  injury  to  the  navigation  by  prohibiting 
the  erection  of  the  pier.  The  power  to  compel  a  removal  of 
an  obstruction  after  it  has  been  created,  does  not  prevent  an 
application  to  the  court  to  prohibit  the  erection  of  such  ob- 
struction before  it  is  completed. 

It  is  urged  for  the  defendant  that  this  was  only  filling  a 
portion  of  the  land  under  water,  which  was  authorized  by  the 
act  of  1821.  The  act  of  1860  prohibited  the  filling  beyond 
the  exterior  line,  and  was  of  itself  enough  to  prevent  this  ob- 
struction of  the  river.  But  independent  of  that  statute,  it  is 
idle  to  say  that  this  was  the  filling  up  contemplated  by  the 
statute,  when  all  the  authority  of  the  defendant  was  under 
the  resolution  of  the  common  council  which  granted  permis- 
sion to  the  defendant  to  widen  a  pier,  and  the  injunction 
granted  was  against  erecting  the  pier  which  the  court  found 
to  be  unauthorized  and  a  nuisance. 

It  is  also  contended  that  the  judge  erred  at  the  trial  in 
excluding  the  evidence  offered  by  him  to  show  that  the  pro- 
posed pier  would  not  be  an  actual  nuisance ;  but  no  such 
question  was  involved  in  the  issue.  It  was  immaterial 
whether  it  would  have  been  an  actual  nuisance  or  not  The 
real  question  was  whether  the  erection  of  the  pier  was  au- 
thorized or  not  If  there  was  no  legal  authority  for  the  erec- 
tion of  the  pier,  it  was  a  nuisance,  and  no  evidence  was 
admissible  to  show  that  though  illegal  it  would  do  no  harm. 
In  the  language  of  the  learned  justice  before  whom  the  cause 
was  tried,  '^  any  encroachment  upon  a  public  stream  was  a 
purpresture,  that  is,  the  making  of  that  private  which  ought 
to  be  common  to  many ;  and  an  obstruction  in  a  public  river 
is  a  nuisance,  and  may  be  dealt  with  as  such."    Such  an  erec- 
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tion  is  a  nuisance  per  se,  and  needs  no  evidence  to  prove  that, 
as  a  matter  of  fact,  after  the  erection  of  it  is  shown  to  be  in 
violation  of  law. 

I  see  no  ground  for  interfering  with  the  decision  below. 

The  judgment  must  be  affirmed,  with  costs. 

[New  Tobk  Gbneral  Term,  September  15,  1862.    Ingrahamj  Bwmcurd 
and  Clerhe,  Justices.] 


StrsAKKAH  B.  Young,  adm'x,  &c.,  V9.  Jahss  H.  Bbush  and 
others,  ex'rs,  &c. 

Where  the  domicQ  of  a  testator  is  in  this  state,  and  his  will  is  proved  and  let- 
ters testamentary  issued  here,  where  all  the  personal  estate  is  situated,  it  is. 
unnecessary  for  the  executor  to  prove  the  will  in  another  state,  where  the 
real  estate  of  the  testator  is  situated ;  and  he  will  not  be  allowed  the  ex- 
penses incurred  in  doing  so,  on  the  settlement  of  his  accounts. 

The  dislribnUon  of  the  personal  estate,  in  such  a  case,  is  to  be  aocording  to 
the  laws  of  New  York ;  and  a  decree  of  a  court  in  the  state  where  the 
real  estate  is  situated,  directing  the  expenses  of  proving  the  will  there  to  be 
paid  out  of  the  estate,  has  no  force  or  validity  here ;  and  cannot  make  those 
expenses  chargeable  to  the  legatees  under  the  will,  in  this  state. 

Under  ordinary  circumstances,  where  a  party  refu$e$  to  pay  over  moneys  held 
by  him  in  a  fiduciary  character,  he  should  be  charged  with  interest ;  and 
the  fact  of  its  being  deposited  for  safe  keeping,  in  a  bank  or  trust  company, 
does  not  relieve  the  trustee  from  such  liability ;  even  though  he  receives  a 
smaller  rate  of  interesL 

But  where  money  was  deposited  by  executors,  in  a  trust  company,  under  the 
direction  of  a  referee,  and  with  the  consent  of  the  counsel  of  the  opposite 
party,  as  to  the  place  of  deposit,  to  be  applied  to  the  payment  of  any  re- 
covery in  the  action ;  it  was  Kdd  that,  in  the  absence  of  any  demand  of  the 
payment  of  the  money,  the  executors  were  not  chargeable  with  a  higher 
rate  of  interest  than  was  received  for  the  fund  while  it  was  deposited  in  the 
trust  company. 

THIS  action  was  brought  by  the  plaintiff,  as  administra- 
trix with  the  will  annexed  of  Catharine  0.  Young,  de- 
ceased, against  the  defendants  as  executors  &c.  of  David 
Brush,  deceased,  for  an  account  by  the  defendants  touching 
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the  property  and  assets  of  Catharine  C.  Young,  which  came 
to  the  hands  of  the  said  David  Brush  in  his  lifetime^  or  with 
which  he  was  justly  chargeable  as  executor  of  the  said  Cath- 
arine C.  Young.  And  the  plaintiff,  in  her  complaint,  prayed 
that  the  defendants  might  be  adjudged  to  pay  to  her  the  sum 
which,  on  such  accounting,  should  be  found  due  and  owing 
to  her  as  such  administratrix.  The  action  was  referred  to  a 
referee,  who  reported  that  the  sum  of  $5179.29  was  due  to 
the  plaintiff  as  administratrix,  from  the  defendants  as  execu- 
tors ;  and  from  the  judgment  entered  upon  that  report  the 
defendants  appealed. 

OhcMrles  H.  Smith,  for  the  appellants. 

(?eo.  jT.  Strong y  for  the  respondent. 

By  the  Court,  Ingbahak,  P.  J.  The  defendants,  in  the 
settlement  of  the  account  of  their  testator  as  the  executor  of 
Catharine  Young,  claimed  to  be  allowed  the  expenses  of 
proving  the  will  in  New  Jersey.  All  the  personal  estate  was 
in  New  York.  The  will-  was  proved  in  New  York,  and  let- 
ters testamentary  issued  here.  Afterwards,  Mr.  Brush,  the 
executor,  submitted  the  will  for  probate  in  New  Jersey,  where 
the  deceased  owned  some  real  estate.  The  probate  was  con- 
tested there,  and  a  large  amount  of  expense  was  incurred. 
These  expenses  were  claimed  by  the  defendants  as  a  credit, 
and  disallowed  by  the  referee.  The  referee  has  found  that 
the  domicil  of  the  testatrix  was  in  New  York,  and  that  the 
will  was  properly  admitted  to  probate  here ;  and  that  the 
decision  on  the  will  in  New  Jersey  was  only  as  to  the  real 
estate. 

We  see  no  reason  for  submitting  the  will  to  probate  in  New 
Jersey,  excepting  so  far  as  the  devisees  of  the  real  estate 
there  might  consider  it  necessary  for  establishing  their  title 
to  the  same.  For  this  purpose  the  executor  was  not  called 
upon  to  prove  the  will.    Any  party  relying  on  it  as  the 
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soTiirce  of  his  title  could  prove  it  on  a  trial,  by  witnesses,  with 
the  same  effect  as  if  admitted  to  probate,  if  not  greater. 
There  is  no  ground  upon  which  such  an  expense  should  fall 
upon  the  legatees  of  the  personal  estate  in  New  York.  The 
distribution  of  the  personal  estate  was  properly  found  to  be 
according  to  the  laws  of  New  York,  and  the  decree  of  the 
court  in  New  Jersey  directing  those  expenses  to  be  paid  out 
of  the  estate  had  no  force  or  validity  here,  and  could  not 
make  those  expenses  chargeable  to  the  legatees  under  the 
will,  in  this  state. 

The  question  of  domicil  was  a  question  of  &ct  for  the  ref- 
eree. With  his  finding  we  would  not  interfere,  even  if  we 
doubted  the  correctness  of  that  decision.  But  we  concur  with 
him  in  that  finding,  because  we  consider  the  weight  of  evi- 
dence upon  this  point  very  much  against  the  defendants. 

The  only  point  upon  which  we  entertain  doubt  is  as  to  the 
charge  of  legal  interest  against  the  executor,  on  the  moneys 
deposited  with  the  trust  company.  Under  ordinary  circum- 
stances, where  the  defendant  refuaeB  to  pay  over  moneys  held 
by  him  in  a  fiduciary  character,  he  should  be  charged  with 
interest,  and  the  fact  of  its  being  deposited  for  safe  keeping, 
in  a  bank  or  trust  company,  does  not  relieve  the  trustee  from 
such  liability ;  even  though  he  receives  a  less  rate  of  interest 
(DePeyster  v.  Clarheony  2  Wend.  77.)  But  where  the  money 
has  been  kept  ready  to  be  paid  over,  then  interest  is  not  to 
be  charged.     (11  Paigey  142.) 

In  the  present  case  the  money  was  deposited  in  the  trust 
company  under  the  direction  of  the  referee,  and  with  the  con- 
sent of  the  defendants'  counsel  as  to  the  propriety  of  the 
place  of  deposit,  to  be  applied  to  the  payment  of  any  recov- 
ery in  the  action.  As  the  defendants  were  executors,  and 
the  money  was  deposited  under  the  direction  of  the  referee, 
it  is  clear  that  the  defendants  could  receive  no  benefit  from 
the  fund.  Nor  does  it  appear  that  any  demand  was  made 
for  the  payment  of  this  sum,  other  than  is  to  b^inferred  from 
the  commencement  of  the  suit,  which  called  for  an  account- 
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ing  first.  XTnder  all  the  circumstances,  we  think  the  defend- 
ants should  not  have  been  charged  with  a  higher  rate  of 
interest  than  was  receiyed  for  the  fund  while  it  was  depos- 
ited in  the  trust  company. 

The  judgment  should  be  corrected,  by  the  plaintiff  remit- 
ting the  amount  of  interest  charged  on  $3700  over  three  per 
cent,  and  affirmed  for  the  residue. 

If  the  plaintiff  refuses  to  remit  the  amount,  the  judgment 
must  be  set  aside,  and  the  case  referred  back  to  the  referee 
for  correction  in  this  respect. 

[Nbw  York  Gbnbbal  Tbbk,  September  16,  1862.  Ingrakam,  Barnard 
and  CUrke,  Jostioes.] 


In  the  matter  of  the  Excelsior  Insurakce  Company. 

An  Snsoranoe  company  was  incorporated  nnder  the  general  law.  By  the  7th 
section  of  its  charter  it  was  provided  that  "  the  rights,  powers  and  privi- 
leges now  or  hereafter  conferred  by  law  on  this  company,  are  hereby  vested 
in  and  shall  be  exercised  by  a  board  of  directors,  to  consist  of  forty  per- 
sons." Sobeeqnently  the  legislature  passed  an  act  which  provided  as  follows : 
"  The  Excelsior  Insurance  Company  is  hereby  authorized  to  reduce  the 
number  of  its  directors  to  twenty-one,  instead  of  forty,  as  provided  by  its 
charter."  Held,  that  in  the  absence  of  any  provision  in  the  act  requiring 
the  act  of  reduction  to  be  done  by  the  stockholders,  at  a  meeting  for  that 
purpoee,  the  power  rested  in  the  board  of  directors.    Clbbkb,  J.  dissented. 

MM,  aUOf  that  an  election  of  directors  could  not  be  set  aside  as  void  and  a 
now  election  ordered,  on  the  ground  that  there  had  been  no  previous  action 
taken  by  the  stockholders  to  reduce  the  number  of  directors. 

JffMf  further,  that  the  neglect  or  reAisal  of  the  stockholders,  at  such  election, 
to  vote  for  the  whole  number,  did  not  make  the  election  illegal.  Such  aa 
had  a  nu^ority  of  the  votes  were  elected ;  and  if  there  were  vacancies  left 
in  the  board  of  directors,  in  consequence  of  the  omission  to  elect  the  whole 
number,  the  board  had  power,  under  the  8th  section  of  the  charter,  to  fill 
them,  but  not  to  hold  a  special  election  for  that  purpose. 

fllHIS  was  an  appeal  from  an  order  made  at  a  special  term, 
JL  npon  petition^  setting  aside  an  election  of  directors  of  the 
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Excelsior  Insurance  Company,  in  the  city  of  New  York,  and 
ordering  a  new  election.  The  facts  appear  in  the  opinion  of 
Justice  Ingraham. 

Ikgbaham,  p.  J.  This  company  was  incorporated  under 
the  general  law.  By  the  7th  section  of  the  charter  it  is  pro- 
Yided  that  ^'  the  rights,  powers  and  privileges  now  or  hereaf- 
ter conferred  by  law  on  this  company,  are  hereby  vested  in 
and  shall  be  exercised  by  a  board  of  directors  to  consist  of 
forty  persons."  In  April,  1862,  the  legislature  passed  an  act 
which  provided  as  follows  :  "  The  Excelsior  Insurance  Com- 
pany is  hereby  authorized  to  reduce  the  number  of  its  direct- 
ors to  twenty-one,  instead  of  forty,  as  provided  by  its  charter/' 
After  the  passage  of  this  act,  a  notice  directing  an  election  to 
be  held  for  directors,  and  specifying  the  time  and  place  of  the 
election,  was  duly  published,  and  at  such  election  the  stock- 
holders elected  only  twenty-one  directors,  who  entered  upon 
their  duties.  The  petition  now  asks  to  have  the  election  set 
aside  and  a  new  election  ordered,  upon,  the  ground  that  there 
had  been  no  action  taken  by  the  stockholders  to  reduce  the 
number  of  directors,  and  therefore  the  whole  election  is  void. 
At  special  term  the  application  was  granted,  and  from  this 
order  the  company  appeal 

It  appears  to  me  to  be  clear  that  even  if  the  correct  num- 
ber of  the  directors  was  forty  instead  of  the  reduced  number^ 
still  the  neglect  of  the  stockholders  to  elect  the  whole  num- 
ber did  not  vitiate  the  election  of  those  who  had  a  majority 
of  the  votes  cast.  No  provision  of  the  charter,  and  no  law, 
compelled  each  stockholder  to  vote  for  the  whole  number  of 
directors,  and  their  refusal  or  neglect  to  vote  for  the  whole 
number  did  not  make  the  election  iUegal.  Such  as  had  a 
majority  of  the  votes  were  elected.  There  may  have  been  a 
tie  vote  as  to  some  which  would  prevent  the  election  of  the 
whole  number^  and  yet  it  would  not  be  contended  in  such  a 
case  that  the  election  of  those  who  had  a  majority  was  void 
on  that  account.    It  nowhere  appears  that  stockholders  were 
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not  allowed  to  vote  for  as  many  as  they  pleased ;  and  the  re- 
turns do  not  show  that  any  one,  not  even  the  petitioner,  voted 
or  desired  to  vote  for  any  more.  If  the  petitioner  or  any  other 
stockholder  claimed  to  have  a  right  to  vote  for  forty  directors 
he  should  have  exercised  that  right,  and  then  he  could  have 
insisted  on  the  admission  of  the  forty  persons  having  the 
largest  number  of  votes  to  be  directors,  if  he  was  right  in  his 
supposition  that  the  number  had  not  been  properly  changed. 
The  next  question  is  as  to  the  mode  of  putting  into  opera- 
tion the  provisions  of  the  act  of  1862,  reducing  the  number 
of  the  directors.  The  decision  of  the  special  term  appears  to 
be  based  upon  the  supposition  that  the  act  of  reduction 
should  be  by  the  stockholders,  and  not  by  the  board  of  direct- 
ors. The  statute  says,  "  The  company  is  authorized  to  re- 
duce the  number  of  its  directors,"  &c.  It  makes  no  provision 
for  a  meeting  of  the  stockholders  for  that  purpose.  In  the 
absence  of  any  provision  of  that  character,  the  power  rested 
in  the  board  of  directors.  Stockholders,  as  such,  possess  no 
powers  in  the  management  of  a  corporation,  except  specially 
authorized  so  to  do  by  their  charter.  Their  power  ends  with 
the  election  of  the  directors.  Their  acts,  without  the  action 
of  the  board  of  directors,  would  be  inoperative.  This  was 
clearly  stated  by  Lott,  J.  in  McCullough  v.  Moss^  (5  DeniOy 
567,  575.)  He  says :  "  Where  a  charter  invests  a  board 
with  the  power  to  manage  the  concerns  of  a  corporation,  the 
power  is  exclusive  in  its  character.  The  corporators  have  no 
right  to  interfere,  and  courts  will  not,  even  on  a  petition  of 
the  majority,  compel  the  board  to  do  an  act  contrary  to  their 
judgment.  The  stockholders,  as  such,  could  do  no  corporate 
act.  The  directora  were  their  representatives,  and  alone  au- 
thorized to  act.  So  also  in  Conro  v.  Port  Henry  Iron  Co.y 
(12  Barb.  27,  63,)  Willard,  P.  J.  says :  "  The  stockhold- 
ers had  no  power  to  make  a  lease  or  do  any  other  administra- 
tive act  in  the  management  of  the  affairs  of  the  corporation. 
•    *    •    When  not  acting  in  their  official  character,  (as 
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directors,)  and  in  the  mode  prescribed  by  law,  their  acts  are 
no  more  binding  than  those  of  other  private  citizens/' 

This  view  of  the  question  is  founded  on  the  general  prin- 
ciples applicable  to  corporations.  In  the  present  case  tke 
provisions  of  the  charter  are  so  full  as  to  remove  any  doubt, 
if  it  could  exist,  on  this  question,  t 

The  7th  section  of  the  charter  expressly  gives  to  the  board 
of  directors,  and  vests  in  the  board,  aU  the  rights,  powers 
and  privileges  now  or  hereafter  conferred  by  law  on  the  com- 
pany, and  such  powers  are  to  be  exercised  by  the  board.  The 
power  to  reduce  the  number  of  directors  is  given  to  the  com- 
pany by  their  corporate  name.  By  this  section  the  power 
IB  vested  in  the  board  of  directors,  and  shall  be  exercised  by 
them.  Any  other  mode  would  be  contrary  to  these  provis- 
ions. The  directors  might  with  propriety  have  submitted  to 
the  stockholders  the  matter  for  their  advice,  but  afterwards 
the  action  of  the  board  of  directors  was  necessary  to  carry 
it  out. 

We  are  then  to  inquire  whether  the  board  have  so  acted ; 
and  upon  this  point  the  papers  are  silent.  Nothing  appears 
in  the  case,  except  that  pursuant  to  notice  of  an  election  the 
atockholders  elected  a  less  number  than  forty — and  that  the 
persons  so  elected  entered  upon  their  duties.  Why  the  rest 
were  not  elected  does  not  appear.  As  before  suggested,  an 
omission  to  elect  the  full  number  will  not  vitiate  the  election 
of  the  residue.  If  the  board  of  directors  have  not  accepted 
the  act  of  1862,  and  exercised  the  authority  vested  in  them 
by  that  act,  the  number  would  still  remain  as  fixed  by  the 
charter.  In  such  a  case  there  would  be  vacancies  in  the 
board  of  directors.  The  8th  section  of  the  charter  provides 
for  filling  such  vacancies  by  the  board  if  they  exist ;  but  no 
authority  is  given  to  hold  a  special  election  where  only  a  part 
of  the  board  has  been  elected. 

There  is  not,  in  my  judgment,  any  ground  for  setting  aside 
the  election  of  those  who  were  elected,  and  no  reason  for  or- 
dering an  election  of  other  directors  not  chosen  by  the  stock- 


NZW  70BE*-SEPTK1£BER,  1862.  301 

In  the  nuttter  of  the  Ezoaisior  Insiiraiioe  Gompftoy. 

holders.  The  provisionB  of  the  charter  provide  for  such  a 
case,  and  if  the  board  of  directors  do  not  comply  with  the 
provisionB  of  their  charter,  the  remedy  is  different  from  that 
now  sought  by  the  petitioner. 

I  think  it  proper  to  add  that  (as  heretofore  shown)  the 
power  is  with  the  board  of  directors,  and  that  board  can  now 
remove  any  doubt  that  may  exist  by  filling  the  vacancies  in 
the  present  board,  and  adopting  a  formal  resolution  reducing 
the  number  of  directors  previous  to  the  next  election. 

I  think  the  order  at  special  term  should  be  reversed. 

Babkabd,  J.  concurred. 

Clbbeb,  J.  (dissenting.)  I  agree  with  so  much  of  the 
opinion  of  the  presiding  justice  as  asserts  that  when  a  charter 
invests  a  board  with  the  power  to  manage  the  concerns  of  a 
corporation,  the  power  is  exclusive  in  its  character,  and  the 
corporation  have  no  right  to  interfere.  But  this  principle,  I 
consider,  is  confined  to  the  ordinary  affairs  of  the  corpora- 
tion ;  in  other  words,  to  the  business  in  which  it  is  engaged, 
and  every  thing  incidentally  necessary  to  the  prosecution  of 
that  business.  I  do  not  think  this  power  extends  to  any  mat- 
ter relating  to  the  constitution  or  orgahization  of  the  company; 
and  hence,  when  the  legislature,  as  in  this  case,  authorizes  the 
company  "  to  reduce  the  number  of  its  directors  from  forty 
to  twenty-one,''  or  to  make  any  other  organic  change,  the 
suffrages  of  the  stockholders  are  necessary  legally  to  effectu- 
ate it. 

I  am  aware  that  the  language  of  the  5th  section  of  the 
charter  expressly  gives  to  the  board  of  directors  "  all  the 
rights,  powers  and  privileges  now  or  hereafter  conferred  by 
law  on  the  company.''  This,  no  doubt,  invests  the  board 
with  all  the  rights,  powers  and  privileges  essential  to  the 
prosecution  of  the  business  of  the  company.  The  stockhold- 
ers, as  such,  could  perform  no  corporate  acts ;  the  directors 
are  their  representatives  for  this  purpose ;  and  they  alone  can 
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exercise  the  rights,  powers  and  privileges  necessary  to  €tke 
performance  of  such  acts.  But  they  have  no  right  to  under- 
take the  performance  of  any  act  which  effects  any  organic 
change  in  the  constitution  of  the  company,  when  the  act  of 
the  l^slature,  allowing  the  change,  states  that  the  company 
is  authorized  to  make  it.  I  think  it  is  left  to  the  option  of 
the  stockholders  alone,  on  due  notice,  to  accept  or  reject  the 
exercise  of  the  power  conferred  by  the  act. 

The  special  term,  howeyer,  erred  in  entirely  setting  aside 
the  election  and  ordering  a  new  election  for  forty  directors. 
The  election  sought  to  be  set  aside  was  good,  as  to  the  num- 
ber who  were  elected.  The  order  should  therefore  be  accord- 
ingly modified,  and  a  new  election  ordered  for  nineteen 
directors,  to  complete  the  number  required  by  the  charter* 
(Matter  of  the  Union  Ins.  Co.^  22  Wend.  691.) 

Order  reversed. 

[Nbw  Tobk  Gbrsrai.  TbbKi  Septembor  15,  1862.    IngrahoMt  Barnard 
and  CUrke,  Justices.] 


Julia  A.  0.  Wood,  executrix,  and  others  executors  &c.,  va, 
Benjamin  F.  Hunt  and  others. 

When  a  party  receives  a  conveyance  of  land  or  other  property  from  an  insolr- 
ent,  without  actually  paying,  securing  or  becoming  bound  to  pay  any 
consideration  therefor,  no  ftirther  proof  of  knowledge  or  notice  of  the 
fraudulent  intent  of  the  grantor  against  his  coeditors,  is  necessary  in  order 
to  charge  the  grantee  %ith  complicity  in  the  fraud. 

The  subsequent  voluntary  payment  by  the  grantee  of  valid  debts  existing 
against  the  grantor,  or  the  purchase  of  obligations  against  him,  or  even  the 
payment  of  some  money,  subsequently,  to  the  grantor,  will  not  create  « 
presumption  in  favor  of  the  good  faith  of  the  grantee,  or  sustain  the  valid- 
ity of  the  conveyance. 

Nor  does  the  grantee,  by  such  evidence  alone,  present  a  case  which  entitles 
him  to  demand,  as  a  condition  to  the  granting  of  relief  to  the  creditors  of 
such  a  grantor  by  ai^ttdging  it  void  and  directing  a  sale  of  the  premise^ 
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and  the  ntSsAKrtion  of  &  Judgment  creditor  from  the  prooeeda  of  the  sale, 
that  aoy  provisioQ  st^all  be  made  for  the  indemnity  of  the  grantee  for  soms 
which  he  has  Tolontarily  paid  to  parties  having  demands  against  the 
grantor. 

The  complicity  of  the  grantee  in  the  fraud  of  the  grantor  .deprires  him  of 
any  right  to  relief  in  respect  to  such  payments,  from  a  court  of  eqai^. 

A  grantee  of  a  well  known  insoWent,  who  cannot  show  that  he  paid  some 
present  consideration  at  the  time  of  the  conTeyance,  or  that  he  then  secured^ 
or  undertook  by  some  promise,  to  pay  in  future,  cannot  claim  to  be  igno- 
rant of  the  fraudulent  intent  of  the  grantor  against  his  creditors. 

On  a  trial  occurring  in  January,  1860,  a  defendant  was  not  anthorlned  to  give 
evidenoe  as  a  witness  in  his  own  behalf,  in  a  suit  brought  by  an  executor 
of  a  deceased  person,  notwithstanding  a  co-defendant,  united  with  him  in 
interest,  had  been  previously  examined  as  a  witness  for  the  plaintiff. 

Plahitifi^  cannot  be  permitted  to  depart  trofn  the  case  made  by  their  own 
complaint,  in  respect  to  the  unity  of  interest  of  the  defendants,  and  adopt, 
for  the  purpose  of  defeating  the  appUcation  of  a  defendant  to  be  examined 
as  a  witness  in  his  own  behalf,  the  case  made  by  the  answer  of  such  de- 
fendant 

A  Judgment  declaring  a  conveyance  fraudulent  and  void  as  against  creditors 
directed  the  premises  to  be  sold,  and  that  out  of  the  proceeds  the  plaintlA' 
Judgments  be  satisfied;  that  the  surplus,  if  any,  be  deposited  in  the  trust 
company ;  and  in  case  of  a  deficiency  on  the  sale,  that  the  defendant  ac- 
count for  the  rents  and  profits  of  the  premises.  EM  that  the  judgment 
was  erroneons  in  directing  a  sale  of  the  premises  to  take  place  beforo  the 
accounting ;  that  provision  rendering  the  Judgment  interlocutory,  and  pie- 
venting  an  appeal  by  the  defendant  and  a  stay  of  proceedings  until  after 
the  premises  should  have  been  sold. 

ffddf'ohoj  that  the  Judgment  was  erroneons  in  directing  the  surplus  proceeds 
of  the  sale  to  be  deposited  in  the  trust  company,  instead  of  directing  them 
to  be  paid  over  to  the  defendant 

APPEALS  from  a  judgment  entered  upon  the  report  of  a 
referee,  on  the  23d  day  of  January,  1861,  and  from  an 
order  made  at  a  special  term,  on  the  16th  of  March,  1861, 
denying  a  motion  to  Bet  aside  the  judgment.  The  action 
was  brought  by  the  plaintiffs  as  executrix  and  executors  of 
Silas  Wood,  deceased,  who  was  a  judgment  creditor  of  Ben- 
jamin F.  Hunt,  senior,  to  set  aside  a  conveyance  of  real 
estate  made  by  said  Benjamin  F.  Hunt,'  senior,  to  the  de- 
fendant Benjamin  F.  Hunt,  junior,  as  fraudulent  and  void  aa 
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against  the  creditoTs  of  the  grantor.    The  cause  was  refened 
to  a  referee,  who  found  the  following  facts : 

1.  That  Benjamin  F.  Hunt,  senior,  on  or  about  the  24th 
day  of  October,  1845,  at  the  city  of  New  York,  made  his 
promissory  note  of  that  date  for  the  sum  of  $1400,  payable 
ninety  days  after  date,  to  the  order  of  Thomas  Beilby,  which 
was  indorsed  by  said  Thomas  Beilby  and  by  John  Moore- 
head,  and  delivered  to  Silas  Wood,  who,  on  the  24th  day  of 
December,  1847,  recovered  judgment  thereon,  in  the  superior 
court  of  the  city  of  New  York,  for  $1791.60,  of  which  judg- 
ment a  transcript  was  on  the  same  day  filed  in  the  office  of 
the  clerk  of  the  city  and  county  of  New  York,  and  another 
transcript  in  the  office  of  the  clerk  of  the  county  of  ELings, 
and  the  said  judgment  was  thereupon  docketed  in  the  office 
of  each  of  said  clerks ;  that  on  the  25th  day  of  January, 
1848,  executions  upon  the  said  judgment  against  the  prop- 
erty of  said  Benjamin  F.  Hunt,  senior,  were  duly  issued  and 
delivered,  one  to  the  sheriff  of  the  city  and  county  of  New 
York,  and  the  other  to  the  sheriff  of  the  county  of  Kings, 
which  were  afterwards  duly  returned  wholly  unsatisfied ;  and 
on  or  about  the  13th  of  October,  1848,  another  like  execu- 
tion on  said  judgment  was  duly  issued  to  said  sheriff  of  the  city 
and  county  of  New  York,  and  afterwards  returned  wholly 
unsatisfied ;  that  on  or  about  the  23d  day  of  May,  1848,  the 
said  Silas  Wood  recovered  another  judgment  in  the  superior 
court  against  said  Benjamin  F.  Hunt,  senior,  and  Thomas 
Beilby,  for  the  sum  of  $922.79,  of  which  a  transcript  was 
also  filed  and  said  judgment  docketed  in  the  office  of  the 
derk  of  the  city  and  county  of  New  York,  and  an  execution 
thereupon  issued  to  the  sheriff  of  the  said  city  and  county, 
and  by  said  sheriff  returned  wholly  unsatisfied ;  that  on  or 
about  the  30th  day  of  July,  1849,  the  said  Silas  Wood  re- 
covered another  judgment  in  the  superior  court,  against  the 
said  Benjamin  F.  Hunt,  senior,  and  Thomas  Beilby,  for  the 
sum  of  $1054.24,  of  which  a  transcript  was  filed  and  said 
iudgment  was  docketed  in  the  office  of  the  clerk  of  the 
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city  and  county  of  New  York ;  that  on  or  about  the  SOth 
day  of  June,  1852,  the  said  Silas  Wood  died  at  the  city  of 
New  York,  leaving  his  last  will,  duly  executed,  wherein  and 
whereby  he  nominated  and  appointed  the  plaintiffs  in  this 
action  executrix  and  executors  thereof,  which  will  was  duly 
admitted  to  probate  and  proved  before  the  surrogate  of  the 
dty  and  county  of  New  York,  and  on  or  about  the  4th  day 
of  August,  1852,  letters  testamentary  thereon  were  duly 
granted  and  issued  by  said  surrogate  to  the  plaintiffs  as  such 
executrix  and  executors,  who.  qualified  and  have  acted  as 
such,  and  that  no  part  of  the  amounts  of  said  judgments  or 
either  of  them  has  been  paid,  but  they  still  remain  in  fuU 
force  and  wholly  due. 

2.  That  on  or  about  the  7th  day  of  May,  in  the  year 
1846,  the  said  Benjamin  F.  Hunt,  senior,  executed  and  d^ 
livered  to  Benjamin  F.  Hunt,  his  son,  and'one  of  the  defend* 
ants  in  this  action,  his  deed  of  that  date,  purporting  to  be 
made  for  the  consideration  of  $40,000,  and  to  grant  and 
convey  to  said  defendant  Benjamin  F.  Hunt,  his  heirs  and 
assigns,  in  fee,  with  covenant  of  warranty  and  the  usual  full 
covenants,  five  lots  of  land  situated  at  the  corner  of  Jefferson 
and  South  streets  in  the  city  of  New  York,  on  which  the 
New  York  rice  mills  and  its  warehouse  and  stores  are  erected, 
with  all  the  wharf  and  water  privileges  belonging  thereto,  in 
said  deed  and  complaint  described,  subject  nevertheless  to 
two  mortgages  made  by  said  Benjamin  F.  Hunt,  senior,  to 
secure  in  the  i^gregate  $32,000,  stated  to  include  and  con- 
stitute so  much  of  the  purchase  money  in  the  deed  stipu- 
lated, which  deed  was  recorded  in  the  office  of  the  register 
of  the  city  and  county  of  New  York  on  the  11th  day  of 
May,  1846. 

3.  That  the  said  Benjamin  F.  Hunt,  senior,  at  the  time 
of  making  the  said  deed,  was  largely  indebted  and  was  in- 
solvent, and  on  said  11th  day  of  May,  1846,  judgment  in 
favor  of  the  president  and  managers  of  the  Delaware  afld 
Hudson  Canal  Company  was  recovered  against  him  in  the 

V0L.XXXVIIL  20 
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court,  and  docketed  in  said  office  of  the  clerk  of  the  city  and 
county  of  New  York,  for  the  sum  of  $2000 ;  that  the  said 
premises  conveyed  by  said  deed  were  at  the  time  of  such  con- 
veyance of  the  value  of  $40,000,  or  thereabouts ;  that  the 
defendant  Benjamin  F.  Hunt  did  not  at  the  time  of  such 
conveyance  give  to  said  Benjamin  F.  Hunt,  senior,  any  secu- 
rity or  obligation  for  the  payment  of  the  sum  of  $8000,  the 
difference  between  the  consideration  of  $40,000  expressed 
in  said  deed  and  the  amount  of  the  mortgages  then  on  said 
premises,  (thirty-two  thousand  dollars,)  or  any  part  thereof, 
nor  then  pay  to  said  Benjamin  F.  Hunt,  senior,  or  any  other 
person,  any  part  of  said  $8000 ;  that  after  the  making  of 
said  deed,  and  between  that  time  and  the  12th  day  of  May, 
1850,  the  defendant  Benjamin  F.  Hunt,  with  and  out  of  the 
proceeds  of  the  business  carried  on  in  and  upon  the  said 
premises  conveyed  as  aforesaid,  and  otherwise,  paid  to  or  for 
account  of  said  Benjamin  F.  Hunt,  senior,  and  in  payment 
of  debts  and  liabilities  of  said  Benjamin  F.  Hunt,  senior, 
various  sums  of  money,  amounting  with  the  interest  thereon 
in  the  aggregate  (including  the  balance  of  a  running  account 
between  said  Benjamin  F.  Hunt,  senior,  and  the  rice  mills 
on  said  premises,  from  the  7th  day  of  May,  1846,  to  the  11th 
day  of  May,  1850,)  to  said  sum  of  $8000  and  the  interest 
thereon,  and  which  is  the  only  consideration  claimed  to  have 
been  paid  by  the  defendant  Benjamin  F.  Hunt  for  the  con- 
veyance to  him  of  the  said  premises,  subject  to  said  mort- 
gages. 

4.  That  the  said  conveyance  by  said  Benjamin  F.  Hunt, 
senior,  to  said  defendant  Benjamin  F.  Hunt  of  the  premises 
above  mentioned  and  in  the  complaint  herein  described  or 
referred  to,  was  so  made  as  aforesaid  to  put  such  premises 
beyond  the  reach  of  the  creditors  of  said  Benjamin  F.  Hunt, 
.senior,  and  hinder  and  delay  such  creditors  in  the  collection 
of  their  debts. 

'And  the  referee  found  and  deduced  as  conclusions  of  law: 
1.  That  the  said  conveyance,  made  by  the  said  Benjamin  F. 
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Hunt,  senior,  to  the  defendant  Benjamin  F.  Hunt  on  oi  aboat 
the  7th  day  of  May,  1846,  was  made  and  delivered  and  re- 
ceived with  intent  to  hinder^  delay  and  defraud  the  creditors 
of  the  said  Benjamin  F.  Hunt,  senior,  and  that  the  said  Silas 
Wood,  in  his  lifetime,  and  the  plaintiffs  as  executors  as 
aforesaid  since  his  death,  being  creditors  of  said  Benjamin  F. 
Hunt,  senior,  as  above  stated,  have  been  and  are  hindered, 
delayed  and  defrauded  thereby.  2.  That  the  said  convey- 
ance, as  against  the  said  Silas  Wood  and  these  plaintiffs,  ex- 
ecutors as  aforesaid,  as  such  creditors,  was  and  is  fraudulent 
and  void.  3.  That  the  plaintiffs  are  entitled  to  judgment 
herein  declaring  said  conveyance  void  as  against  the  said 
three  judgments  recovered  by  their  testatbr,  Silas  Wood,  as 
above  mentioned,  and  for  the  payment  and  collection  of  said 
three  judgments,  with  the  interest  thereon  and  costs  of  this 
action,  with,  from  and  out  of  the  said  premises  and  the  pro- 
ceeds and  profits  thereof,  since  such  conveyance.  Where- 
upon judgment  was  entered  pursuant  to  said  decision,  in 
favor  of  the  plaintiffs  and  against  the  defendants  Benjamin 
F.  Hunt  and  wife,  on  the  23d  day  of  January,  1861,  which 
judgment  contained  the  following  directions,  viz : 

That  the  premises  in  the  complaint  described,  or  so  much 
thereof  as  may  be  necessary,  be  sold  at  public  auction,  in  the 
city  and  county  of  New  York,  by  the  sheriff  of  said  city  and 
county ;  that  the  said  sheriff  give  public  notice  of  the  time 
and  place  of  such  sale  according  to  law  ;  that  either  or  any 
of  the  parties  to  this  action  may  purchase  at  such  sale ;  that 
the  said  sheriff  execute  to  the  purchaser  or  purchasers  a  deed 
or  deeds  of  the  premises  sold ;  that  out  of  the  moneys  arising 
from  such  sale,  after  deducting  the  amount  of  his  fees  and 
expenses  on  such  sale,  and  any  lien  or  liens  upon  the  j^rem- 
ises  so  sold,  at  the  time  of  such  sale,  for  taxes  or  assessments, 
the  said  sheriff  pay  to  the  plaintiffs  in  this  action,  or  their 
attorney,  the  sum  of  two  hundred  and  nine  dollars  and  eighty 
cents,  adjudged  to  the  plaintiffs  for  costs  and  charges  in  this 
action  and  for  an  allowance  herein,  and  that  said  sheiiff  also 
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pay  to  the  plaintiffs  or  their  attorney  the  said  sum  of  seven 
thousand  and  seventy  dollars  and  sixty-six  cents,  being  the  ag- 
gregate amount  of  the  several  judgments  held  by  the  plaintiffs 
and  interest,  with  interest  thereon  from  the  date  of  the  judg- 
ment, or  so  much  thereof  as  the  purchase  money  of  said  prem- 
ises will  pay  of  the  same  ;  take  a  receipt  therefor  and  file  it 
with  his  report  of  sale ;  and  that  said  sheriff  also  pay  to  and 
deposit  with  the  New  York  Life  Insurance  and  Trust  Com- 
pany, subject  to  the  order  of  this  court  in  this  action,  the 
surplus  money  arising  from  said  sale,  if  any  there  be  remain- 
ing, after  paying  the  several  sums  hereinbefore  directed  to  be 
paid ;  that  he  tnake  a  report  of  such  sale  and  file  it  with  the 
clerk  of  this  court ;  that  if  the  proceeds  of  such  sale  be  insuf- 
ficient to  pay  the  several  sums  of  money  directed  to  be  paid, 
with  interests  and  costs,  the  said  sheriff  specify  the  amount 
of  such  deficiency  in  his  report  of  sale.  And  that  in  the 
event  of  such  deficiency  the  defendant  Benjamin  F.  Hunt, 
unless  he  shall  elect  to  pay  such  deficiency,  shall  account  for 
the  rents  and  profits  of  said  premises  directed  to  be  sold,  since 
the  conveyance  to  him  thereof,  by  said  Benjamin  F.  Hunt, 
sen.,  &c. 

The  defendants,  upon  afiidavits,  obtained  an  order  requir- 
ing the  plaintiffs  to  show  cause,  at  special  term,  why  the 
judgment  should  not  be  set  aside  and  a  new  trial  granted, 
and  for  a  stay  of  proceedings  in  the  meantime.  On  the  16th 
day-of  March,  1861,  the  court  at  special  term  made  an  order 
denying  the  motion. 

David  P.  Hall  and  D.  D,  Fieldy  for  the  appellants. 

E,  S.  Van  Winkle^  for  the  respondents. 

By  the  Courts  Leonard,  J.  The  fraudulent  character  of 
the  conveyance  from  Hunt,  sen.,  to  Hunt,  jun.,  one  of  the 
defendants,  is  fully  developed  in  the  evidence  and  the  faci% 
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found  by  the  learned  justice  before  whom  this  action  was 
tried. 

Where  a  party  receives  a  conveyance  of  land  or  other  prop- 
erty from  an  insolvent,  without  actually  paying,  securing  or 
becoming  bound  to  pay  any  consideration  therefor,  no  further 
proof  of  knowledge  or  notice  of  the  fraudulent  intent  of  the 
grantor  against  his  creditors,  is  necessary  in  order  to  charge 
the  grantee  with  complicity  in  the  fraud.  The  subsequent 
voluntary  payment  by  the  grantee  of  valid  debts  existing 
against  the  grantor,  or  the  purchase  of  obligations  against 
him,  or  even  the  payment  of  some  money,  subsequently,  to 
the  grantor,  will  not  create  a  presumption  in  favor  of  the 
good  faith  of  the  grantee,  or  sustain  the  validity  of  the  con- 
veyance. Nor  does  the  grantee,  by  such  evidence  alone,  pre- 
sent a  case  which  entitles  him  to  demand,  as  a  condition  to 
the  granting  of  relief  to  the  creditors  of  such  a  grantor,  by 
adjudging  it  void  and  directing  a  sale  of  the  premises,  and 
the  satisfaction  of  a  judgment  creditor  from  the  proceeds  of 
the  sale,  that  any  provision  should  be  made  for  the  indem- 
nity of  the  grantee  for  sums  which  he  has  voluntarily  paid  to 
parties  having  demands  against  the  grantor.  The  complicity 
of  the  grantee  in  the  fraud  of  the  grantor  deprives  him  of 
any  right  to  relief  in  respect  to  such  payments,  from  a  court 
of  equity.  A  grantee  of  a  well  known  insolvent,  who  cannot 
show  that  he  paid  some  present  consideration  at  the  time  of 
the  conveyance,  or  then  secured  or  undertook  by  some  prom- 
ise to  pay  in  future,  cannot  claim  to  be  ignorant  of  the  fraud- 
ulent intent  of  the  grantor  against  his  creditors.  His  inno- 
cence in  such  a  case  is  against  the  well  known  presumptions 
as  to  human  action.  The  point  based  upon  the  supposed 
want  of  knowledge  of  the  fraud  of  the  grantor  in  making  the 
conveyance  is  not  well  taken. 

An  exception  was  taken  at  the  trial,  on  the  part  of  the  de- 
fendant Hunt,  on  account  of  the  refusal  of  the  court  to  allow 
the  said  defendant  to  be  sworn  and  examined  as  a  witness  in 
his  own  behalf.     The  defendant  Moultrie,  the  husband  of 
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one  of  the  children  and  heirs  at  law  of  Hunt,  sen.,  who  was 
also  a  party  defendant,  had  been  examined  as  a  witness  for 
the  plaintifis.  The  case  made  by  the  complaint  shows  that 
all  the  heirs  at  law  of  Hunt,  sen.,  are  united  in  interest.  It 
is  true,  the  defendant  Hunt,  jun.,  denies  the  all^;ations  which 
prove  the  unity  of  the  interest  of  the  heirs,  and  claims  to 
own  the  premises  in  question  in  his  own  right,  by  the  con- 
veyance from  Hunt,  sen.  The  plaintiffs  cannot  be  permitted 
to  depart  from  the  case  made  by  their  own  complaint,  and 
adopt,  for  the  purpose  of  their  objection,  the  case  made  by 
the  answer  of  Hunt,  jun. 

According  to  the  provisions  of  section  397  of  the  code,  the 
defendant  Hunt  was  authorized  to  give  evidence  as  a  witness 
in  his  own  behalf,  because  Moultrie,  who  had  been  examined 
as  a  witness  for  the  plaintiffs,  and  the  defendant  Hunt,  were 
co-defendants  in  the  action  and  united  in  interest.  (Buchan^ 
an  V.  Morrelly  1  Bosw.  602.) 

The  plaintiffs  however  bring  this  action  as  the  executors 
of  a  deceased  person,  and  section  399  contained  a  provision, 
when  this  action  was  tried,  enacted  in  1857,  which  declared 
that  a  party  to  an  action  should  not  be  examined  as  a  wit- 
ness in  his  own  behalf  where  the  opposite  party  was  an  exec- 
utor of  a  deceased  person.  {See  Seas.  LawSy  1857,  vol.  1, 
p.  744)  This  provision  has  since  been  somewhat  modified,  in 
1860,  shortly  after  the  trial  herein,  and  again  in  1862.  Cer- 
tain alterations  and  additions  were  made  to  the  section  in 
1858  and  in  1859,  but  the  particular  provision  referred  to 
continued  in  full  force  from  1867  until  after  the  trial  of  this 
action,  which  occurred  in  January,  1860.  The  operation  of 
these  two  sections  of  the  code  is  in  direct  conflict  in  this  par- 
ticular case.  The  provision  last  enacted  must  prevail,  as  the 
last  expression  of  the  legislative  will 

The  latter  clause  of  section  397,  under  which  the  defend- 
ant Hunt  claims  the  right  of  giving  evidence  in  his  own  be- 
half, was  enacted  in  1852.  (See  Sees.  Laws,  p.  662.)  Under 
this  rule  the  claim  of  the  defendant  Hunt  to  give  evidence  in 
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luB  own  behalf  was  not  sound,  and  the  exception  taken  in 
that  respect  will  not  avail  him. 

Another  objection  is  urged  arising  from  the  form  and  di- 
rections of  the  judgment.  A  sale  of  the  real  estate  described 
in  the  conveyance  before  referred  to  is  directed  by  the  judg- 
ment herein,  and  that  from  the  proceeds  the  judgments  re- 
covered by  the  plaintiffs'  testator  against  Hunt,  sen.,  together 
with  the  costs  of  the  action,  be  satisfied,  and  that  the  surplus, 
if  any,  be  deposited  in  the  trust  company;  and  in  case  the 
proceeds  of  the  sale  shall  prove  insufficient  for  the  payment 
of  the  plaintiffs'  said  demands  and  costs,  the  judgment  fur- 
ther directs  an  accounting  by  the  defendant  Hunt  of  the  rents 
and  profits  of  the  premises  since  they  were  conveyed  to  him« 
Those  provisions  are  irregular. 

1st.  The  provision  for  an  accounting  prevents  a  final  judg- 
ment from  which  an  appeal  can  be  taken,  and  a  stay  of  pro- 
ceedings had  until  after  the  accounting.  Something  remains 
to  be  done  before  judgment,  viz.  the  taking  of  an  account. 
The  judgment  is  thej:«fore  interlocutory.  The  sale  of  the 
premises,  according  to  the  judgment,  must  take  place  before 
the  accounting.  The  defendant  will  be  deprived  of  the  right 
of  appeal  until  after  the  premises,  which  ho  claims  the  right 
to  hold  as  his  own,  have  been  sold  and  taken  from  his  pos- 
session. 

2d.  The  proceeds  of  the  sale  of  the  premises,  after  satisfy- 
ing the  judgments  of  the  plaintiffs'  testator  and  the  costs  of 
this  action,  belong  to  the  defendant  Hunt,  and  the  judgment 
should  direct  the  payment  of  the  surplus  to  him.  The  con- 
veyance adjudged  to  be  void  as  against  the  plaintiffs,  is  valid 
as  between  the  parties  thereto. 

The  defendants'  counsel  insist  that  these  errors  and  infor- 
malities of  the  judgment  amount  to  a  mistrial.  The  facts 
and  conclusions  of  law  found  by  the  judge  at  the  trial  do  not 
afford  the  authority  for  inserting  the  provisions  referred  to, 
in  the  judgment  which  has  been  entered.    The  learned  jus- 
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tioe  who  tried  the  cause  would  no  doubt  have  corrected  theM 
informalities  had  his  attention  been  called  to  them. 

There  is  nothing  before  the  court  showing  that  any  objec- 
tion was  made  to  the  form  of  the  judgment  when  it  was  set* 
tled^  or  at  any  time  before  it  was  entered.  The  judgment 
might  have  been  brought  before  the  court  for  correction  in 
this  respect,  by  appeal,  under  subdivisions  3  and  4  of  section 
349  of  the  code,  as  from  ah  order.  The  appeal  herein  ought 
indeed  to  be  treated  only  as  an  appeal  under  the  section  of 
the  code  just  mentioned. 

If  the  judgment  were  to  stand  as  regular,  it  is  not  appeal- 
able on  the  merits,  because  of  its  interlocutory  character 
above  referred  to. 

The  merits  of  the  exceptions  taken  have  been  considered, 
because  it  was  heard  as  an  enumerated  motion  without  ob- 
jection. The  errors  in  the  judgment  are  those  of  form  only, 
and  should  be  corrected,  but  a  mistrial  is  not  thereby  in- 
volved. The  judgment  must  be  modified  in  the  manner  indi- 
cated, as  to  its  form,  and  the  judgment  so  modified  should  be 
affirmed  without  costs. 

The  order  of  March  16,  1861,  is  not  appealable.  The  ap- 
plication was  for  favor,  which  was  denied. 

The  appeal  from  this  order  is  dismissed,  with  $10  costs. 

[New  Tobk  Gehbbal  Tbbk,  September  15,  1862.  Jnffrahamf  Leonard 
and  Baamardf  Justices.] 


W.  H.  BowNE  and  T.  B.  Bowne  vs.  Chables  Douglass. 

Id  an  action  by  indorsees,  against  the  first  indorser  of  a  proiiiissory  note,  who 
indorsed  the  same  as  "  assignee,"  it  being  proved  that  the  defendant  was 
assignee  of  an  insolvent  estate ;  that  the  note  was  received  in  compromise 
of  a  note  belonging  to  that  estate ;  that  it  appeared  on  the  note  that  it  was 
payable  to  the  defendant  as  assignee,  and  was  indorsed  by  him  in  that  ca- 
pacity ;  ffdd  that  the  indorsement  operated  to  transfer  the  title  to  the  note, 
withont  makiDg  the  indorser  personally  liable. 
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THIS  action  was  comiuenced  by  the  plaintiffs,  as  second 
indorsees  of  a  promissory  note,  against  the  defendant  as 
first  indorser.     The  note  was  as  follows  : 

"  $302  M  New  York,  June  28th,  1858. 

Eight  months  after  date,  we  promise  to  pay  to  the  order 
of  Charles  Douglass,  assignee,  three  hundred  and  two  ftft,  dol- 
lars, value  received,  payable  68  Beekman  street. 

[Signed]  Dunn  &  Mansub, 

Moline,  Ills. 
[Indorsed]        Charles  Douglass,  Assignee. 
Ealph  Barker." 

The  cause  was  tried  at  a  circuit  court,  on  the  11th  of  May, 
1860,  before  the  Hon.  D.  P.  Ingbaham,  without  a  jury,  who 
found  the  following  facts  as  established  by  the  evidence,  or 
by  the  admissions  of  the  counsel  for  the  respective  parties : 

First,  That  previous  to  the  fourteenth  day  of  September, 
1857,  Dunn  &  Mansur,  the  makers  of  the  promissory  note 
mentioned  in  the  pleadings,  were  indebted  to  one  Thomas 
Douglass,  and  had  made  and  delivered  to  him  their  promis- 
sory note  for  the  sum  of  $1081.50,  which  said  note  the  said 
Thomas  Douglass  had  indorsed  and  delivered  to  one  George 
Baker.  Second.  That  on  the.  fourteenth  day  of  September, 
1857,  the  said  Thomas  Douglass,  he  having  become  insolvent, 
made  and  delivered  to  the  defendant  in  this  action,  as  trus- 
tee, a  deed  of  assignment  of  all  his  estate,  both  real  and  per- 
sonal, for  the  benefit  of  creditors  ;  and  that  the  said  George 
Baker  had  notice  of  such  assignment.  Third.  That  when 
the  said  note  of  Dunn  &  Mansur  for  $1081.50  became  due, 
it  was  not  paid,  and  that  they  afterwards,  through  the  de- 
fendant, negotiated  a  compromise  of  the  claim  agaipst  them, 
and  in  part  payment  thereof  made  and  delivered  to  him,  to 
be  delivered  to  the  said  George  Baker,  their  note  for  $302.39, 
described  in  the  complaint  in  this  action.  Fourth.  That  the 
said  Thomas  Douglass  was  liable  as  indorser  of  the  said  first 
above  mentioned  note  of  Dunn  &  Mansur,  which  constituted 
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a  valid  claim  against  his  estate  in  the  hands  of  the  defendant, 
as  assignee ;  and  that  the  defendant,  in  receiving  from  the 
said  Dunn  &  Mansur  the  note  which  is  the  subject  of  the 
present  action,  and  in  indorsing  and  delivering  the  same  to 
the  said  George  Baker,  acted  solely  in  a  representative  capa- 
city, as  assignee  of  said  Thomas  Douglass,  having  no  benefi- 
cial interest  in  the  note,  or  in  the  transaction  upon  which 
it  was  given  and  negotiated,  of  which  the  said  George  Baker 
had  actual  hotice.  From  the  foregoing  facts,  the  conclusions 
of  law  were  as  follows  : 

First,  That  the  defendant,  in  receiving  from  the  makers 
the  note  in  question,  and  in  indorsing  and  delivering  the 
same,  acted  in  a  representative  capacity,  to  wit,  as  the  assignee 
of  the  insolvent,  and  had  no  personal  interest  in  said  note,  nor 
in  the  consideration  for  which  it  was  given  by  the  makers, 
nor  in  that  for  which  it  was  received  by  the  plaintiffs.  Sec^ 
end.  That  the  indorsement  of  the  said  note  by  the  defendant, 
though  sufficient  to  pass  the  legal  title,  so  as  to  enable  the 
indorsee  to  maintain  an  action  upon  it  against  the  makers, 
was  a  restrictive  indorsement,  upon  which  the  defendant  was 
not  individually  and  personally  liable.  The  justice  therefore 
ordered  judgment  for  the  defendant,  with  costs,  and  the  plain- 
tiffs appealed. 

Boht  BenneTy  for  the  appellants. 

CarperUter  &  Beachy  for  the  defendant. 

By  the  Courty  Inobaham,  P.  J.  The  defendant  in  this 
case  is  sued  as  the  indorser  of  a  promissory  note  made  paya- 
ble to  hici  order  as  assignee,  and  indorsed  by  him  in  these 
words:  'lOharles  Douglass,  assignee."  The  note  was  re- 
ceived by  him  in  payment  of  a  note  belonging  to  him  as 
assignee  of  Thomas  Douglass.  The  only  question  in  the  case 
is  as  to  the  liability  of  the  defendant  as  indorser. 

Where  a  person  signs  a  note  as  maker,  the  addition  to  hia 
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name  of  any  special  character  in  which  he  may  be  acting  does 
not  relieve  him  from  personal  liability  as  maker,  but  such 
addition  is  considered  merely  as  descriptio  personcBy  and  not 
as  limiting  or  restricting  the  maker's  liability.  .  (M088  v. 
Livingston,  4  N,  Y.  Rep.  208.  Brockway  v.  Allen,  17 
Wend,  40.)  And  so  where  a  bill  is  drawn  on  an  individual 
with  the  addition  of  such  an  employment,  and  he  accepts  the 
bill  in  the  same  form,  he  is  liable.  And  the  same  rule  is  ap- 
plied to  the  case  of  one  who  indorses  paper,  although  he  adds 
a  special  character  to  his  signature,  when  the  note  was  not 
made  payable  to  him  in  that  capacity.  (Ticknor  v.  Allen, 
3  E,  D,  Smith,  561.)  In  such  a  case  the  indorsement  is  the 
same  as  making  a  new  note ;  and  the  holder  has  no  knowl- 
edge that  the  note  is  held  for  any  other  purpose  than  that 
of  the  individual  indorsing  it. 

But  where  the  note  is  made  payable  to  any  one  in  such 
qualified  character,  and  he  indorses  it  in  the  same  way,  a  dif- 
ferent rule  prevails.  This  rule  was  distinctly  held  by  Denio, 
J.  in  Bahcoch  et  aL  v.  Beman,  (1  Kern,  200.)  There  the  not^ 
was  made  payable  to  B.  Beman,  treasurer,  and  was  so  in- 
dorsed by  him,  and  the  indorsement  was  held  to  be  a  quali- 
fied indorsement  for  the  purpose  of  passing  the  title  to  the 
note,  and  not  containing  a  contract  to  pay.  The  same  prin- 
ciple was  held  in  Mott  v.  Hicks,  (1  Cowen,  614.)  And  in 
Hicks  V.  Hinde,  (9  Barb,  528,)  it  was  applied  to  the  drawer 
of  a  draft,  who  was  considered  to  be  liable  as  a  surety,  the 
same  as  an  indorser.  The  court  held  that  a  party  might  add 
restrictive  words  to  qualify  his  liability.  {See  also  Brock- 
way  V.  Allen,  17  Wend,  41 ;  Watervliet  Bank  v.  White,  1 
Denio,  608.) 

In  The  Bank  of  Geneva  v.  Patchin  Bank,  (19  N,  Y.  Rep, 
3l2,)  this  question  was  fully  examined.  Judge  Denio  says : 
^^  In  the  absence  of  any  evidence  to  connect  the  bill  with  the 
defendants'  bank,  the  indorser  would  be  regarded  as  payee^ 
and  the  abbreviation  (cash.)  aflSxed  to  his  name,  would  be 
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considered  as  de^criptio  personcc.  But  when  it  has  been 
shown  that  he  was  the  defendants'  cashier,  the  presumption 
would  be  that  the  note  payable  in  that  form  was  the  prop- 
erty of  the  bank ;  and  when  the  indorser  indorsed  it  with  the 
addition  mentioned,  he  sent  it,  &c.  for  discount,  &c.  The 
indorsement  of  Stokes,  on  this  fact  being  shown,  was  the  in- 
dorsement of  the  bank,  and  not  Stokes'  individual  act." 

In  the  present  case  it  was  proven  that  the  defendant  was 
assignee  of  an  insolvent  estate ;  that  the  note  was  received 
in  compromise  of  a  note  belonging  to  that  estate ;  that  it  ap- 
peared on  the  note  that  it  was  payable  to  the  defendant  as 
assignee,  and  was  indorsed  by  him  in  that  capacity.  Such 
indorsement  does  not  make  him  personally  liable,  but  oper- 
ates to  transfer  the  title  to  the  note. 

The  judgment  should  be  affirmed. 

[New  Tobk  Grneral  Term,  September  15|  1862.  Ingraham^  Barnard 
and  Gierke,  Justices.] 


Van  Vleck  vs.  Clabk  and  others. 

It  is  not  necessary  now  to  commence  one  action  to  stay  proceedin;is  in  another. 
And  where  a  part}"^  has  a  remedy,  which  he  neglects  to  apply  for  until  it 
is  too  late  to  obtain  the  relief  he  wants,  he  should  not  afterwards,  without 
any  excuse  for  his  delay  in  the  first  instance,  be  allowed  to  resort  to  a  new 
action  for  that  purpose. 

Where  a  non-resident  party  gives  security  for  costs  on  commencing  the  action 
and  on  bringing  an  appeal,  the  costs  are  not  payable  and  cannot  be  col- 
lected until  the  appeal  is  decided.  And  the  defendant  should  not  be 
allowed  to  sue  on  the  bond  given  as  security  for  costs,  to  recover  moneys 
which  he  is  not  permitted  to  collect  directly^  by  execution. 

But  if  an  action  is  brought  upon  the  bond,  in  another  court,  before  the 
appeal  is  decided,  the  plaintiff  in  the  original  suit  may  move  for  an  order 
in  that  suit,  staying  the  second  action  until  the  decision  of  the  apppeal. 
If,  instead  of  doing  this,  he  defends  the  action  brought  upon  the  bond  and 
a  decision  is  made  against  him  there,  he  cannot  seek  the  aid  of  the  court 
in  the  original  action,  by  injunction. 
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APPEALS,  by  the  plaintiff^  from  an  order  made  at  a 
special  term  dissolving  an  injunction,  and  from  an  order 
denying  a  motion  to  stay  proceedings  in  an  action  pending 
in  the  district  court  of  the  city  of  New  Tort 

By  the  Courts  Ingbahah,  P.  J.  The  plaintiff,  a  non- 
resident of  the  state,  on  commencing  an  action  against  the 
defendants,  was  compelled  to  file  security  for  costs.  The 
action  was  tried,  and  resulted  in  a  judgment  for  the  defend- 
ants. From  this  judgment  the  plaintiff  appealed,  and  filed 
security  on  the  appeal.  The  (defendants  commenced  an  action 
against  the  plaintiff  and  his  surety,  in  a  district ^court  of 
the  city  of  New  York,  upon  the  bond  given  as  security  for 
costs,  and  this  action  is  brought  to  obtain  an  injunction 
against  the  prosecution  of  that  action  until  the  appeal  shall 
be  decided.  In  the  second  action  the  defendants  moved  to 
stay  the  proceedings  on  the  judgment  in  the  district  court 
recovered  upon  the  bond  given  in  that  action  for  security  for 
costs.  The  motion  to  dissolve  the  injunction  was  granted, 
and  the  motion  for  the  order  to  stay  was  denied,  and  the 
plaintiff  appealed. 

The  costs,  which  are  the  subject  of  controversy  on  these 
motions,  were  not  payable  and  could  not  be  collected  after 
the  security  on  the  appeal  was  perfected,  until  that  appeal 
was  decided.  The  defendants  should  not  be  allowed  to  col- 
lect on  the  bond  given  as  security  for  costs,  moneys  which 
he  is  not  allowed  to  collect  directly  by  execution.  The  diffi- 
culty arises  from  the  action  on  the  bond  being  brought  in  a 
district  court,  where  relief  cannot  be  granted  unless  the 
appeal  can  be  pleaded  as  a  defense  to  the  action  on  the  bond. 

The  plaintiff'  might  have  moved  in  the  original  action, 
before  a  judgment  was  recovered  on  the  bond,  for  an  order 
staying  any  action  on  the  same  until  the  decision  of  the 
appeal.  As  the  parties  were  still  suitors  in  this  court,  where 
the  bond  was  given,  and  the  bond  was  on  file  with  the  clerk 
of  the  court,  such  an  order  would  have  been  binding  on  the 
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defendants,  and  obedience  to  it  could  have  been  compelled. 
Instead  of  making  this  application,  the  plaintiff  went  to  the 
district  court  and  tried  the  cause  there,  and  after  a  decision 
against  him  he  seeks  the  aid  of  the  court  hj  way  of  injunc- 
tion, in  this  suit.  The  remedy  was  as  before  intimated.  It 
is  not  necessary  now  to  commence  one  action  to  stay  pro- 
ceedings in  another.  And  where  a  party  has  a  remedy, 
which  he  neglects  to  apply  for  until  it  is  too  late  to  obtain 
the  relief  he  wants,  he  should  not  afterwards,  without  any 
excuse  for  his  delay  in  the  first  instance,  be  allowed  to  resort 
to  a  now  action  for  that  purpose. 

The  second  motion  appealed  from  is  for  a  stay  of  proceed- 
ings on  the  judgment  in  the  district  court.  By  the  recovery 
of  judgment  there,  the  cose  is  beyond  the  reach  of  this  court. 
We  have  no  control  over  the  judgments  of  the  district  courts. 
An  order  to  stay  proceedings  on  a  judgment  there  would  be 
inoperative.  The  court  might  order  the  bond  to  be  canceled, 
but  that  would  not  affect  the  judgment  recovered  upon  it  in 
another  court.  The  motion  for  relief  in  this  court  is  too 
late.  As  the  plaintiff  has  pleaded  the  matter  in  the  action 
in  the  district  court,  and  appealed  to  the  common  pleas,  in 
that  case,  it  is  unnecessary  for  us  to  express  any  opinion  on 
the  sufficiency  of  the  defense.  The  common  pleas  is  the 
appropriate  tribunal  to  decide  that  question. 

We  think  neither  of  the  remedies  sought  by  the  plaintiff 
was  appropriate  or  proper,  and  that  the  decisions  appealed 
from  were  correct  and  should  be  affirmed.  We  allow  costs 
on  one  appeal,  $10. 

[New  Tobk  Gbhebal  Tbbx,  September  IS,  1862.  Ingraham,  Barnard 
and  CHerk€f  Justices.] 
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Where  an  usigninent  for  the  beDefit  of  creditors  conveyed  to  the  assignee  all 
the  "  goods,  chattels,  merchandise,  doc.,  and  property  of  every  name  and 
nature  wbatsoerer,"  of  the  assignor ;  ffdd  that  these  words  were  sufficient 
to  inclode  all  the  property  of  the  assignor,  wherever  it  might  be,  whether 
on  land  or  at  sea,  and  embraced  saws  ordered  by  the  assignor  to  be  mana- 
Hactnred  for  him  in  England,  which  were  on  their  voyage  to  this  country  at 
the  date  of  the  assignment. 

And  the  assignee  having  elected  to  accept  the  goods,  as  was  evidenced  by  his 
paying  the  duties,  and  the  purchase  money ;  Ildd  that  the  interest  of  the 
assignor  in  the  property  was  at  an  end,  ft'om  that  time,  and  the  title  was  in 
the  assignee.  And  that  a  sheriff  levying  upon  and  taking  the  property,  af- 
ter that,  as  the  property  of  the  assignor,  was  a  trespasser. 

A  direction,  in  an  assignment,  to  the  assignee  to  pay  the  rent,  taxes  and  as- 
sessments on  the  real  estate  until  the  same  shall  be  sold,  is  a  power  neces- 
sary to  the  preservation  of  the  property,  and  one  which  the  assignee  would 
be  authorized  to  exercise,  if  it  were  not  included  In  the  assignment. 

A  provision,  in  an  assignment,  authorizing  the  payment  of  debts,  bonds,  notes 
and  sums  of  money  due  and  to  grow  due  from  the  assignor  to  the  assignee, 
cannot  be  made  to  cover  debts  not  then  in  existence,  and  will  not,  there- 
fore, invalidate  the  assignment. 

Kor  will  the'  authority  to  the  assignee  to  employ  an  attorney  render  an  assign- 
ment invalid. 

APPEAL  from  an  order  made  at  a  special  term,  denying 
the  pkintiff's  motion  for  a  new  trial.  The  action  was 
for  the  claim  and  delivery  of  one  cask  containing  thirty-nine 
dozen  of  saws.  It  was  brought  by  the  plaintiff,  as  assignee 
of  Jacob  V.  D.  Wyckoff,  in  an  assignment  for  the  benefit  pf 
creditors.  The  defendant  justified  the  taking,  under  and  by 
virtue  of  an  attachment  issued  to  him  as  sheriff,  against  the 
property  of  Jacob  V.  D.  Wyckoff,  in  an  action  brought  by 
one  John  Marsden,  and  alleged  that  the  assignment,  under 
which  the  plaintiff  claimed  the  property,  was  fraudulent  and 
void  as  against  the  creditors  of  the  assignor.  At  the  close  of 
the  plaintiff's  testimony,  the  defendant's  counsel  moved  for 
a'  nonsuit,  on  the  grounds  :  1.  That  the  property  in  question 
did  not  pass,  under  the  assignment ;  2.  That  the  plaintiff 
had  shown  no  title  to  the  goods  in  himself;  3.  That  the  as- 
signment was  void  on  its  face,  as  against  creditors.    The 
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court  granted  the  motion,  and  the  jury  assessed  the  valne  of 
the  property  at  $310.  A  motion  for  a  new  trial  was  denied, 
and  the  plaintiff  appealed. 

John  0.  Bobinsofiy  for  the  appellant 

Brotvn,  Hall  &  Vanderpoely  for  the  respondent 

By  the  Courty  Ingbaham,  P.  J.  The  property  in  contro- 
versy in  this  action  was  ordered  by  the  assignor  to  be  manu- 
factured for  him,  in  England,  prior  to  the  execution  of  the 
assignment.  It  did  not  arrive  here  unti|  after  that  date. 
On  the  arrival  of  the  goods  here  they  were  sent  to  the  pub- 
lic store,  and  were  afterwards  entered  in  the  name  of  the  as- 
signor on  behalf  of  the  assignee,  who  paid  the  duties,  and 
who  subsequently  paid  the  contract  price  for  the  goods,  to 
the  manufacturer.  The  defendant  levied  upon  the  goods  in 
behalf  of  a  judgment  creditor.  The  plaintiff  claims  the  goods 
as  assignee,  and  the  defendant  resists  the  claim,  1.  On  the 
ground  that  no  title  passed  to  the  assignee,  under  the  assign- 
ment.    2.  That  the  assignment  was  void. 

At  the  time  of  the  execution  of  the  assignment  the  con- 
tract for  the  manufacture  of  the  goods  had  been  made,  the 
orders  had  been  sent,  and  the  subsequent  delivery  proves  that 
the  orders  had  been  accepted.  The  assignor  therefore  had  a 
claim  to  have  the  goods  manufactured,  which  he  could  en- 
force, and  which  contract  he  could  assign.  Whatever  inter- 
est he  had,  under  the  contract,  passed  under  the  assignment, 
to  the  assignee.  The  assignee  was  not  bound  to  accept  such 
an  assignment,  and  he  might,  undoubtedly,  have  refused  to 
accept  the  goods ;  and  would  not,  in  such  a  case,  have  been 
liable  to  the  manufacturer,  for  the  purchase  money.  But  he 
elected  to  accept  the  goods,  which  is  evidenced  by  his  pay- 
ment of  the  duties  and  the  purchase  money.  This  election 
was  before  the  levy  by  the  sheriff,  and  whatever  doubt  there 
might  have  been  if  the  levy  had  been  made  before  the  assignee 
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had  elected  to  take  the  assignment  and  comply  with  the 
terms  of  the  contract,  as  soon  as  snch  election  was  made,  the 
interest  of  the  assignor  in  the  property  was  at  an  end,  and 
the  title  was  in  the  assignee.  After  that,  the  sheriff  was  a 
trespasser  in  taking  the  property  as  the  property  of  the 
assignor. 

The  facts,  as  proven,  show  the  delivery  by  the  manufac- 
turer to  the  assignor  on  board  of  the  vessel  subject  of  course 
to  his  right  to  stop  the  goods  in  transitu,  but  which  right  was 
not  exercised,  and  the  goods  reached  the  place  of  destination. 

Both  parties  must  be  considered  as  conceding  that  the 
assignor  obtained  title  to  the  goods  as  soon  as  they  were 
placed  on  board  of  the  vessel  in  pursuance  of  the  orders  be- 
fore given,  for  their  manufacture,  as  both  claim  under  his 
possession. 

As  to  all  the  world,  except  the  vendor,  the  title  passed  to 
the  assignor,  and  no  other  person  could  dispute  that  title. 
The  assignment  conveyed  all  the  goods,  chattels,  merchan- 
dise, &c.,  and  property  of  every  name  and  nature  whatsoever, 
of  the  assignor.  These  words  were  sufficient  to  include  all 
the  property  of  the  assignor,  wherever  it  might  be  ;  and  I  see 
no  reason  why  it  did  not  include  any  property  belonging  to 
him  on  board  of  a  ship,  as  well  as  in  his  store.  If  any  meas- 
ures had  been  taken  to  rescind  the  contract,  that  might  have 
defeated  the  plaintiff's  title ;  but  as  no  such  proceedings  took 
place,  the  title  of  the  assignor  was  not  impaired,  and  what- 
ever title  he  had  passed  to  his  assignee  under  the  assignment. 

The  fact  of  the  entry  being  made  in  the  name  of  the  assignor 
for  the  use  and  under  the  direction  of  the  assignee,  who  paid 
the  duties  thereon,  would  not  deprive  the  plaintiff  of  title  to 
the  goods,  if  that  title  had  passed  under  the  assignment  pre- 
viously. There  is  no' ground  for  imputing  any  fraud  to  the 
assignee  on  that  account. 

The  other  ground  alleged  by  the  defendant  for  dismissing 
the  complaint  was  that  the  assignment  was  void. 

Vol.  XXXVIII,  21 
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1.  The  directioa  to  pay  the  rents  and  taxes  on  the  real  es- 
tate until  sold,  was  a  necessary  power  to  preserve  the  property ; 
and  the  assignee  would  have  been  authorized  to  do  it  if  the 
authority  was  not  included  in  the  instrument  itself.  It  is 
true,  as  held  in  Carter  v.  Hammett,  (12  Barb.  254,)  that 
the  assignee  had  a  right  to  elect  whether  he  would  accept  an 
assignment  of  a  lease,  so  as  to  make  himself  liable  for  rent  to 
the  landlord,  but  if  he  refused  to  accept,  the  authority  to  pay 
rent  and  taxes  would  become  imperative,  while  the  accept- 
ance would  make  him  liable  until  sale,  whether  the  assign- 
ment authorised  payment  of  the  rent  or  not 

2.  It  is  objected  that  the  assignment  authorizes  the  pay- 
ment of  debts  due  and  to  grow  due.  The  defendant's  counsel 
admits  that  if  this  had  been  confined  to  debts  for  which  the 
assignee  (who  was  intended  to  be  secured)  was  at  the  time 
liable,  it  would  be  good.  The  assignment  will  bear  no  other 
construction.  It  authorizes  the  payment  of  debts,  bonds, 
notes  and  sums  of  money  due  and  to  grow  due.  Whether 
they  were  payable  at  the  time  or  not,  would  be  immaterial. 
The  assignment  expressly  confines  the  payment  to  debts  &c. 
for  which  the  assignor  was  then  liable  to  the  assignee.  It 
could  not  in  any  way  be  made  to  cover  debts  not  then  in  ex-« 
istence. 

3.  The  authority  to  employ  an  attorney  is  also  objected  to. 
The  appointment  of  an  attorney  does  not  authorize  the 
assignee  to  substitute  any  one  in  his  place,  fie  still  remains 
liable  and  bound  to  act  as  principal.  Any  discretion  must 
be  exercised  by  him  and  on  his  responsibility.  Whatever  an 
attorney  does  in  the  business  is  considered  as  done  by  the 
assignee.  That  he  might  employ  an  attorney  without  any 
express  authority  is  undoubted.  The  authority  given  to  do 
so  does  not  in  any  way  invalidate  the  assignment.  The  case 
referred  to  in  Planck  v.  Schermerham  (3  Barb.  Oh.  Sep.  644) 
was  a  case  where  the  assignee  had  a  right  to  name  a  succes- 
sor, not  appoint  an  attorney. 

I  see  no  reason  for  holding  the  assignment  void  as  matter 
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of  law.    If  there  was  any  fraud  in  fact  the  question  was  for 
the  jury,  and  not  for  the  court. 

My  conclusion  is  that  the  court  erred  in  dismissing  the 
complaint,  and  that  the  judgment  should  be  teversed,  and  a 
new  trial  ordered.    Costs  to  abide  the  event. 

[Nbw  Tobk  Gbivbbal  Tbbx,  September  15,  1862.  Inffraham^  lAonard 
and  CUrktt  JnsUces.] 
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Ths  Peoflb,  ex  rel  William  B.  Barton  and  John  Ames, 
V8.  The  Bensselaeb  Insurance  Company  and  Eugene 
Hyatt,  receiver,  &c. 

premium  notes,  taken  by  a  mutual  insurance  company,  upon  policies  already 
issued,  and  payable  not  at  the  end  of  or  within  twelve  months  from  dato, 
but  in  such  portions  and  at  such  times  as  the  directors  shall  require,  are 
not  sufficient  to  constitute  a  basis  of  capital  for  the  renewal  orextensloii 
of  the  corporation  under  the  act  of  1849.    {Law$  of  1849,  chap,  80a) 

It  will  not  be  presumed  that  notes  in  that  form  were  contributed  and  designed 
for  the  purpose  of  constituting  a  basis  of  capital,  but  such  intention  must 
he  proved  by  satisiiM^ry  evidence. 

The  use  of  such  notes  by  the  directors  for  the  purpose  of  extending  the 
charter  of  the  company,  under  the  act  of  1849,  being  radically  different 
from  the  purpose  for  which  they  were  originally  given,  and  for  which  they 
were  intended  to  be  used,  it  is  an  unjustifiable  divereion  of  the  notes,  which 
will  constitute  a  defense  on  the  part  of  the  makers  to  their  enforcement, 
If  attempted  without  the  occurrence  of  any  assessment;  unless  a  consent 
was  given  to  such  diversion. 

The  certificate  of  the  comptroller,  specified  in  the  11th  section  of  the  act  of 
1849,  confiMpa  upon  the  company  only  an  apparent  and  prima  facie  right  to 
enter  upon  the  busiaeea  of  insurance.  It  was  not  intended  and  has  not  the 
effect  to  commit  the  state,  by  an  oiQcial  and  conclusive  admission  on  ita 
part  that  the  company  is  absolutely  entitled  to  the  exercise  of  corporate 
privileges  for  thirty  years ;  and  was  not  designed  to  be  a  bar  to  an  action 
in  the  name  of  the  people  brought  for  a  dissolution  of  the  company  for 
non-compliance  with  the  conditions  precedent  to  its  valid  incorporation. 

An  act  of  the  legislature,  authorizing  a  fire  insurance  company,  on  certain 
conditions,  to  take  marine  risks,  is  not  a  legislative  recognition  of  the  valid 
incorporation  of  the  company,  under  the  act  of  1849. 

The  appointment  of  a  receiver  of  an  insurance  company,  by  the  court,  and 
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the  coDseqneDt  pertial  assamptioa  and  control  by  the  court  of  the  aflUn 
and  funds  of  the  company,  is  not  a  judicial  recognition  of  the  due  incorpo- 
ration of  the  company,  or  an  estoppel  u{>on  proceedings  for  a  violation  of 
the  law  of  its  existence. 

Notwithstanding  a  receiver  of  an  insurance  company  has  been  appointed,  on 
account  of  its  alleged  insolvency,  the  corporation  is  to  be  deemed  ading 
as  a  corporation,  for  the  purpose  of  authorizing  an  action  to  be  brought 
against  it,  under  the  8d  subdivision  of  section  482  of  the  code. 

If  a  corporation  does  not  comply  with  the  fundamental  requisites  of  the  act 
creating  it,  it  oftnds  against  its  provisions  and  is  liable  to  an  action,  under 
section  430  of  the  code,  for  tlie  purpose  of  vacating  the  charier  or  annulling 
the  existence  of  the  corporation. 

When  a  judgment  is  pronounced  against  %in  insurance  company,  actjudging  it 
to  have  no  legal  existence,  and  directing  its  charter  to  be  vacated,  the 
receiver  of  the  corporation  will  be  prohibited  fh>m  bringing  any  new  suits; 
but  the  court  will  not,  in  such  action,  interfere  with  suits  already  instituted 
and  in  progress ;  but  will  leave  the  parties  in  such  suits  to  apply  therein 
for  a  stay  of  proceedings  or  other  relief. 

THIS  action  was  brought  for  the  purpose  of  vacating  the 
charter  of  the  Rensselaer  Insurance  Company,  and  to 
prohibit  the  company  from  further  acting  as  a  corporation, 
and  to  restrain  the  receiver  from  further  action  in  the  col- 
lection of  the  notes  held  by  him,  belonging  to  the  company. 
The  action  was  tried  at  the  Bensselaer  circuit.  The  follow- 
ing facts  were  found  by  the  justice  before  whom  it  was  tried : 
That  the  Bensselaer  County  Mutual  Insurance  Company 
was  incorporated  by  an  act  of  the  legislatura,  passed  April 
29,  1836,  for  the  purpose  of  making  insurance  upon  build- 
ings and  other  property  against  loss  or  damage  by  fire.  *  That 
said  corporation  went  into  operation  soon  thereafter  as  a  mu- 
tual insurance  company,  and  continued  to  do  business  as  such 
until  the  17th  day  of  October,  1851.  That  on  or  about  the 
29th  day  of  September,  1851,  the  directors  of  the  company 
presented  a  certain  proposed  charter  and  declaration  to  the 
attorney  general  of  this  state,  for  the  purpose  of  extending 
the  original  charter  of  said  ^'Bensselaer  County  Mutual 
Insurance  Company  "  to  the  time  specified  by  the  provisions 
of  the  act,  entitled  "An  act  to  provide  for  the  incorporation 
of  insurance  companies/'  passed  April  10th,  1849 ;  which 
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declaration  was  under  the  corporate  seal  of  the  company^ 
and  was  signed  by  the  president  and  all  the  directors  thereof. 
That  previous  to  the  presentation  of  said  charter  and  decla- 
ration, and  on  or  about  the  Slat  day  of  December,  1850,  the 
directors  of  said  company  gave  their  consent  in  writing,  sub- 
scribed by  them,  to  such  extension  of  the  charter  of  the 
company,  and  published  notice  of  the  intention  of  said 
company  to  extend  its  charter,  in  a  newspaper,  as  required 
by  the  act  of  1849.  That  thereupon  Levi  8.  Chatfield,  then 
attorney  general  of  said  state,  made  a  certificate,  and  the 
comptroller  appointed  commissioners  to  make  an  examina- 
tion of  the  capital,  securities  and  affairs  of  said  company,  as 
stated  in  the  complaint.  That  such  commissioners  made  a 
certificate  and  annexed  thereto  an  afiidarit,  as  stated  in  said 
complaint.  That  upon  said  certificate  and  affidavit  being 
presented  to  him,  on  the  15th  day  of  October,  1851,  the 
said  comptroller  made  a  certificate  in  substiince  that  it 
appeared  from  the  report  of  the  commissioners  that  the 
company  had  received  and  was  in  the  actual  possession  of 
premium  notes,  based  on  applications  for  insurance,  to  the 
full  extent  required  by  the  fifth  section  of  the  act  of  1849, 
to  wit,  $100,000.  That  on  the  15th  of  October,  1851,  the 
said  charter  and  certificate  were  filed  in  the  office  of  the 
secretary  of  state  of  this  state,  and  on  that  day  a  certified  copy 
thereof  was  made,  under  the  seal  of  said  office,  and  the  same 
was  filed  in  the  office  of  the  clerk  of  the  county  of  Bensselaer 
on  the  17th  October,  1851.  That  by  the  terms  of  the  charter 
last  mentioned,  the  village  of  Lansingburgh,  in  the  county  of 
Bensselaer,  was  named  as  the  place  where  the  office  of  the  said 
company  should  be  located,  and  where  the  general  business  of 
the  company  should  be  conducted  and  carried  on ;  that  the 
corporate  name  thereof  should  thereafter  be  '^The  Bensselaer 
Insurance  Company ;"  that  its  charter  should  be  of  thirty 
years'  duration  ;  that  its  business  should  be  conducted  on  the 
plan  of  mutual  insurance,  for  the  purpose  of  making  insurance 
against  loss  or  damage  by  fire  and  risks  of  inland  navigation 
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and  tmnsportation,  as  provided  in  the  second  subdivision  of 
the  first  section  of  the  act  of  April  10^  1849.  That  any  person 
applying  for  insurance  might  p'ay  a  definite  sum  in  money, 
to  be  fixed  by  the  board  of  directors,  in  full  for  said  insur- 
ance and  in  lieu  of  a  promissory  note.  That  the  company 
continued  doing  business  during  the  application  and  pro- 
ceedings for  the  extension  of  its  charter.  That  it  continued 
business  and  issued  policies  at  the  time  of  the  extended 
charter,  which  was  filed  the  17th  day  of  October,  1851. 
The  first  meeting  of  the  board  of  directors  of  said  company, 
entered  upon  the  books  after  the  filing  of  the  extended 
charter,  was  held  October  23d,  1851.  Four  policies  were 
issued  between  October  16th  and  October  24th,  1851,  viz : 
one  on  the  20th,  two  on  the  2l6t  and  two  on  the  22d  of 
October,  1851.  That  it  did  business  and  issued  policies  in 
the  name  of  the  Bensselaer  Insurance  Company,  and  after 
its  reorganiBation  acted  under  and  in  pursuance  of  its  ex- 
tended oharten  That  said  company  did  a  large  business, 
and  issued  policies  upon  both  the  note  and  cash  plan,  but  it 
took  no  inland  navigation  or  transportation  risks.  The  said 
company  continued  to  do  business  till  about  the  1st  day  of 
February,  1855.  That  the  capital  upon  which  said  com- 
pany obtained  an  extension  of  its  charter  was  its  premium 
notes  on  hand,  taken  for  policies  already  issued,  and  upon  no 
other  capital  That  previous  to  the  extension  of  the  charter 
of  said  company  the  directors  caused  a  printed  circular,  in 
which,  among  other  things,  it  was  stated  that  they  intended 
to  take  steps  to  procure  such  extension,  to  be  sent  by  mail  to 
each  member  of  said  corporation  according  to  his  or  her  post- 
office  address,  as  contained  in  his  or  her  application  for  insur- 
ance. That  by  the  charter  and  by-laws  of  said  corporation 
it  is  provided  that  an  annual  meeting  of  the  members  thereof 
shall  be  held  at  its  office,  in  the  village  of  Lansingburgh,  on 
the  first  Monday  of  June  in  each  year,  of  which  notice  is 
required  to  be  published.  At  which  annual  meetings  direc- 
tors are  to  be  elected  for  the  ensuing  year,  and  such  other 
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business  transacted  as  may  be  brought  before  thent  All  of 
which  annual  meetings,  down  to  the  time  said  company 
stopped  business,  were  held,'  notice  thereof  being  duly  pub- 
lished. That  no  objection  was  ever  made  by  any  member  of 
said  corporation  at  any  or  either  of  said  annual  meetings, 
or  any  other  time  or  place,  to  the  extension  of  said  charter, 
or  the  proceedings  had  therefor ;  that  such  eJLtension  was 
generally  known,  but  it  did  not  appear  that  the  makers  of 
such  notes  knew  or  consented  to  their  use  for  such  ex  ten-* 
sions,  otherwise  than  is  to  be  inferred  from  said  printed 
circular.  That  in  1852  (Laws  of  1852,  chap.  313)  the 
legislature  passed  an  act  amendatory  of  the  extended  charter 
of  said  company.  That  on  or  about  the  19th  day  of  Janu- 
ary, 1853,  the  company  issued  a  policy  of  insurance  to  one 
Thomas  Shaughnessy,  insuring  his  dwelling  house,  situate 
in  the  city  of  Troy,  against  loss  or  damage  by  fire.  That 
said  dwelling  house,  during  the  life  of  said  policy,  was  burned, 
and  a  judgment  obtained  by  said  Shaughnessy  against  the 
company  for  said  loss,  in  the  supreme  court,  on  the  26th  of 
December,  1854.  That  an  execution  issued  on  said  judg- 
ment to  the  sheriff  of  the  county  of  Bensselaer  was  returned 
by  him  wholly  unsatisfied,  on  or  about  the  first  of  February, 
1855;  whereupon  said  Shaughnessy  brought  an  action  in 
this  court,  on  behalf  of  himself  and  all  others  similarly  situ- 
ated, for  the  sequestration  of  the  property  and  effects  of  said 
corporation,  the  appointment  of  a  receiver  thereof,  and  the 
application  of  the  same  to  the  payment  of  its  debts.  And 
such  proceedings  were  thereupon  had  that  the  defendant 
Hyatt  was  by  the  judgment  and  order  of  this  court,  bearing 
date  the  19th  day  of  February,  1855,  appointed  such  re- 
ceiver ;  that  he  gave  security  as  required,  and  immediately 
entered  upon  his  duties  as  such  receiver,  took  possession 
of  the  property  and  effects  of  the  corporation,  ascertained 
its  liabilities,  and  proposed  an  assessment  of  its  premium 
notes  towards  their  payment,  which  was  sanctioned  by  this 
court,  and  directed  to  be  enforced  and  collected,  by  an  ez 
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parte  order  bearing  date  the  10th  day  of  November,  1855. 
That  the  liability  of  said  company  for  losses,  at  the  time 
of  the  appoiatment  of  said  receiver,  was  about  ^100,000. 
That  its  assets  at  that  time,  which  came  to  the  hands  of 
the  receiver,  consisted  entirely  of  premium  notes  which,  if 
all  collected,  would  produce  about  the  sum  of  ^65,000. 
That  the  corporation  had  done  no  act  since  the  appointment 
of  said  Hyatt  as  its  receiver,  and  the  defendant  Hyatt  had 
done  nothing  except  in  pursuance  of  the  order  of  the  court 
aforesaid  appointing  him  such  receiver;  that  in  the  per-^ 
formance  of  his  duties,  as  such  receiver,  he  had  brought 
numerous  actioas  in  this  court  for  the  purpose  of  enforcing 
the  payment  of  said  assessment,  most  of  which  are  now 
pending.  That  said  actions  are  upon  notes  given  to  said 
company,  both  before  and  after  it  extended  its  charter. 
This  action  was  commenced  on  the  23d  of  October,  1861. 
The  justice  found  and  decided,  as  conclusions  of  law,  that 
the  proceedings  had  before  the  extension  of  the  charter  of  the 
Bensselaer  County  Mutual  Insurance  Company  were  insuffi- 
cient for  that  purpose,  and  that  its  charter  was  not  extended. 
That  its.  premium  notes  taken  for  policies  issued,  payable  as 
assessed  and  requiring  assessment,  were  not  capital  premiums 
or  engagements  of  insurance  within  the  meaning  of  the  act 
of  1849,  and  that  said  company  could  not  use  said  notes  as 
a  basis  for  extending  its  charter.  He  therefore  directed  a 
judgment  to  be  entered  adjudging  and  decreeing  that  the 
oorpQration  was  not  extended  by  the  proceedings  had  for 
that  purpose,  and  never  had  any  legal  existence  under  said 
extended  charter ;  and  that  the  said  extended  charter  and 
the  existence  of  the  said  corporation  under  the  same  be  an- 
nulled, and  said  extended  charter  vacated. 

K  F,  BvUardj  C.  J.  Lansing ,  D.  L.  Seymour  and  C.  B 
IngaXUy  for  the  plaintiffii. 

W.  A.  Beach  and  (7.  F.  Tabor,  for  the  defendants. 
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HoGBBOOH,  J.  To  entitle  a  mutual  insurance  company 
to  commence  business  as  an  incorporation,  under  the  act  of 
1849,  (Laws  of  1849,  chap.  308,)  agreements  for  insurance 
must  be  entered  into,  the  premiums  on  which  shall  amount 
to  $100,000,  and  notes  received  therefor  in  advance  payable 
at  the  end  of  or  within  twelve  months  from  the  date  thereof. 
(Sec,  5.)  These  notes  constitute  the  capital  stock,  or  part 
of  it,  and  by  the  same  section  are  to  be  deemed  valid,  nego- 
tiable and  collectible  for  the  purpose  of  paying  any  losses 
which  may  accrue  or  'otherwise. 

By  section  14  of  the  same  act,  existing  mutual  insurance 
companies  were  permitted  to  extend  their  original  charters 
to  the  time  specified  by  the  provisions  of  said  act,  (which 
was  thirty  years,  section  15,)  by  altering  or  amending  the 
same  so  as  to  accord  with  the  provisions  of  said  act,  filing 
the  same  together  with  a  declaration  of  its  directors  of  their 
desire  for  such  extension,  and  the  unanimous  consent  of  the 
trustees  as  required  by  the  act,  and  thereupon  the  same  pro^ 
ceedings  were  required  to  be  had  as  were  necessary  to  the 
oi^nization  of  original  companies  under  said  act.  That  is, 
a  charter  was  to  be  prepared,  submitted  to  and  approved  by 
the  attorney  general,  and  an  examination  had  by  or  under 
the  direction  of  the  comptroller  and  the  certificate  of  him- 
self, or  commissioners  appointed  by  him,  to  make  the  exam- 
ination obtained,  that  the  company  ''has  received  and  is  in 
actual  possession  of  the  capital  premiums  or  engagements 
of  insurance,  as  the  case  may  be,  to  the  full  extent  required 
by  the  fifth  section  of  the  act.'' 

No  capital  is  mentioned  under  the  5  th  section  of  the  act, 
other  than  that  derived  from  the  before  mentioned  notes 
received  in  advance  for  the  premiums  on  the  risks  of  insur- 
ance. No  premiums  are  mentioned,  except  those  last  re- 
ferred to,  which  I  understand  to  be  premium  notes  given  for 
insurances  made  or  contemplated  by  the  makers  thereof. 
Very  possibly  it  would  not  be  a  violation  of  the  statute  to 
receive  cash  to  an  equivalent  amount  in  Ueu  of  the  notes 
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which  woiild  fall  due  at  the  end  of  a  year  if  not  sooner,  and 
might  thus  necessarily  place  cash  in  the  hands  of  the  com- 
pany, which,  together  with  any  funds  accumulated  iu  its 
business,  by  another  section  (8),  is  authorized  to  be  invested 
in  bonds  and  mortgages.  Nor  are  engagements,  by  that 
designation,  mentioned  elsewhere  in  the  act.  I  construe 
them  to  mean  agreements  or  accepted  applications  for  in- 
surance. 

Existing  companies,  then,  desiring  to  obtain  thp  advantages 
of  this  act,  and  to  extend  their  charters  under  it,  must  be 
possessed  of  the  elements  of  capital  to  the  full  extent  re- 
quired by  the  fifth  section,  of  the  act,  and  I  think  of  the 
nature  required  by  that  section,  because  the  same  proceed- 
ings were  by  the  fourteenth  section  to  be  had  for  extending 
the  charter  of  existing  companies  as  were  required  in  the 
case  of  original  companies,  for  their  organization.  More- 
over, as  the  act  of  1849  adopted  several  features  in  regard 
to  the  constitution  of  those  companies-— particularly  in  re- 
gard to  the  notes  forming  the  capital — essentially  different 
from  those  which  had  therefore  prevailed,  and  was  appa- 
rently designed  to  institute  a  new  and  uniform  mode  of 
organization  for  the  future,  it  would  seem  as  if  the  legbla- 
ture  intended  that  all  companies  who  desired  to  obtain  the  * 
benefit  of  its  privileges  should  substantially  conform  to  the 
fundamental  conditions  of  organization.  I  do  not  think 
the  language  of  the  fourteenth  section  admits  of  any  other 
plausible  or  reasonable  interpretation,  especially  when  taken 
in  connection  with  the  provision  at  the  close  of  the  section 
for  changing  a  mutual  company  into  a  joint  stock  com- 
pany, which  it  says  may  be  done  ''by  proceeding  in  accord- 
ance with,  and  conforming  their  charter  to,  the  provisions 
of  this  act." 

I  do  not  think  the  notes  presented  by  the  Bensselaer 
Mutual  Insurance  Company  to  the  commissioners  appointed 
by  the  comptroller,  and  relied  upon  by  the  company  as  the 
lutification  of  the  attempted  extension  of  their  charter, 
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were  such  as  were  contemplated  or  reqaired  by  the  act  of 
1849.  1.  They  were  entirely  different  in  form,  time  of  pay- 
ment and  contents  from  those  described  in  the  act  of  1849, 
as  the  basis  of  capital.  The  latter  were  to  be  payable  at 
the  end  of  or  within  twelve  months  A*om  date,  were  to  be  im- 
mediately negotiable  and  collectible,  and  were  to  be  deemed 
payable  absolutely;  (JFAite  v.  Haight,  16  N.  T.  Rep.  324; 
Dana  v.  Muneony  23  id.  566 ;)  the  former  were  to  be  paya- 
ble in  such  portions  and  at  such  times  as  the  directors,  agree- 
ably to  their  charter  and  by->law8,  should  require,  were  not 
payable  absolutely,  but  only  in  the  contingency  of  a  loss, 
and  then  only  upon  a  regular  assessment  made  by  the  com- 
pany pursuant  to  their  charter  and  by-laws.  It  is  true,  notes 
in  the  latter  form  have  been  held  sufficient  to  constitute  cap- 
ital under  the  act  of  1849,  where  the  evidence  is  satisfactory 
that  they  were  contributed  and  designed  for  such  a  purpose ; 
{White  V.  EaigJUj  16  N.  Y.  Rep.  310;  Dana  v.  Munaon, 
23  id.  566 ;  Sands  v.  8t  John,  36  Barb.  635 ;)  but  presump- 
tively this  is  otherwise ;  (Dana  v.  Mtmson,  supra  ;  Birdseye 
V.  Smithy  32  Barb.  217 ;  Sands  v.  St  John^  supra;)  and 
there  is  no  evidence  whatever  in  this  case  that  they  were  de- 
signed for  any  such  object.  On  the  contrary,  the  evidence  is 
-  dear  and  unquestionable  that  they  were  given  wholly  under 
the  act  of  1836,  and  as  a  contingent  fund  to  pay  losses  as 
they  should  be  assessed  from  time  to  time,  as  such  losses 
should  occur ;  and  not  as  a  present  capital,  payable  abso- 
lutely at  their  full  amount,  and  liable  to  be  immediately  con- 
verted into  cash  at  the  pleasure  of  the  directors. 

2.  The  object  for  which  they  were  originally  given  and  for 
which  they  were  intended  to  be  used,  being  radically  differ- 
ent from  that  to  which  they  were  appropriated  by  the  action 
of  the  directors  in  the  attempted  extension  of  the  charter,  I 
think  it  was  an  unjustifiable  diversion  of  the  notes  from  the 
purpose  for  which  they  were  made,  and  that  this  would  con- 
stitute, in  the  hands  of  the  makers,  a  legal  defense  against 
their  enforcement  if  attempted  without  the  ocouxrenoe  of  and 
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assessment  for  losses  as  provided  by  the  charter  of  1836,  nn« 
less  a  consent  was  given  to  such  diversion.  (Bell  v.  Shibletfy 
33  Barb.  610.  Dana  v.  Munson,  23  K  Y,  Rep,  568.  Beers 
v.  Gutver,  1  Hill,  589.  OUphatit  v.  Mathews,  16  J?arJ. 
608.)  And  this  I  should  think  was  never  given.  The  no- 
tice sworn  to  have  been  sent  by  mail  to  each  member  of  the 
company  was  not  very  specific  in  its  character,  and  certainly 
did  not  express  any  design  to  use  these  notes  as  the  basis  of 
capital  under  the  act  of  1849 ;  is  not  shown  to  have  reached 
a  single  individual  member  of  the  company ;  and  the  mode 
of  service  is  not  of  that  kind  from  which  its  receipt  by  the 
members  was  necessarily  to  be  inferred.  To  justify  a  diver- 
sion of  a  note  from  the  purpose  ori^nally  intended,  the  evi- 
dence of  consent  thereto  should  be  clear  and  explicit,  not 
doubtful  or  liable  to  misconstruction. 

3.  It  is  also,  perhaps,  worthy  of  consideration  whether  the 
provision  in  section  8  of  the  charter  of  1851,  for  graduating 
the  amount  for  which  the  note  shall  be  given,  and  the  times 
and  mode  of  payment  thereof  by  the  determination  of  the 
directors ;  and  further  exacting  the  payment  of  such  cash  pre- 
mium as  shall  be  required  by  the  by-laws  of  the  company, 
(which  by  section  11  of  the  by-laws  is  fixed  at  5  per  cent  of 
the  note  given  for  the  premium ;)  and  further  providing  that ' 
"  any  person  applying  for  insurance  may  pay  a  dejlnite  sum 
to  be  Jixed  by  the  board  of  directors  in  ftUl  for  said  ifasur- 
ance,  and  in  lieu  of  a  promissory  note j"  is  not  inconsistent 
with  the  5th  section  of  the  act  of  1849,  which  provides  for  a 
sum  to  be  fixed  by  the  applicant,  and  which  is  payable  abso- 
lutely and  at  a  specific  time,  and  to  be  in  the  shape  of  a  note, 
(to  be  taken  out  in  premiums,)  and  to  be  at  the  absolute  con- 
trol and  the  absolute  property  of  the  corporation,  and  not  a 
mere  contingent  fund  for  .the  payment  of  losses,  and  whether 
such  note  is  not  on  account  of  such  inconsistency  void.  But 
perhaps  this  point  has  been  wholly  or  partially  disposed  of 
by  the  decision  of  the  court  of  appeals  in  Mygatt  ▼.  N.  T. 
Protection  Ins.  Oo,y  (21  N.  T.  Rep.  52.) 
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4  It  18  perhaps,  also,  worthy  of  consideration  whether  the 
daose  in  the  Ist  section  of  the  charter,  authorizing  the  tak«- 
ing  of  ^^  risks  of  inland  navigation  and  transportation/'  is  not 
such  an  assumption  of  a  new  business  and  of  increased  risks 
as,  if  the  notes  already  given  for  fire  insurance  are  attempted 
to  be  applied  in  payment  of  losses  arising  from  such  new 
risks,  will  not  annul  the  liability  of  the  makers  thereof. 

But  I  do  not  deem  it  necessary  to  go  at  large  into  a  con- 
sideration of  these  questions,  as  I  deem  the  Rensselaer  In« 
surance  Company  ill^ally  incorporated,  and  the  attempt  of 
the  Rensselaer  County  Mutual  Insurance  Company  to  extend 
their  charter  under  the  act  of  1849,  a  failure  by  reason  of  the 
lack  of  any  such  capital  as  was  contemplated  and  required 
by  the  5th,  11th  and  14th  sections  of  the  act  of  1849. 

It  remains  to  consider  whether  any  of  the  defenses  set  up 
on  the  part  of  the  defendants  against  a  dissolution  of  the  cor- 
poration are  valid ;  and 

1st.  As  to  the  alleged  official,  legislative  and  judicial  re- 
cognition  of  the  validity  of  the  incorporation  and  of  the 
existence  of  this  company.  This  is  supposed  to  consist, 
(1,)  in  the  approval  of  the  charter  by  the  attorney  general 
and  the  certificate  of  the  comptroller  that  it  had  premium 
>  notes  to  the  full  extent  required  by  the  5th  section  of  the 
act ;  (2,)  in  an  amendment  of  the  charter  of  the  Rensselaer 
Insurance  Company  by  the  legislature  in  1852 ;  (3,)  in  the 
assumption  of  the  guardianship  and  control  of  the  a£fairs  of 
the  company  by  the  appointment  of  a  receiver,  and  otherwise, 
on  the  part  of  the  court,  acting  for  the  sovereign  power,  and 
as  a  branch  of  the  government. 

(1.)  The  approval  by  the  attorney  general  of  the  charter 
does  not  touch  the  question  under  discussion,  and  the  certi- 
ficate of  the  comptroller  is  a  guarded  and  qualified  one,  and 
there  is  some  doubt  whether  it  comes  up  to  the  requirements 
of  the  11th  section  of  the  act  of  1849.  But  assuming  that 
it  does,  I  think  it  was  no  more  than  one  of  those  precaution^ 
ary  steps  sometimes  taken  for  the  purpose  of  preventing  a 
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bold  and  palpable  violation  of  law ;  that  it  only  conferred  an 
apparef^  and  prima  facte  right  to  enter  upon  the  bnsinesB 
of  insurance,  and  that  it  was  not  intended,  nor  has  it  the 
effect,  to  commit  the  state  by  an  official  and  conclusive  ad- 
mia^iony  on  its  part,  that  the  defendants  are  absolutely  enti- 
tled to  the  exercise  of  corporate  privileges  for  thirty  years, 
and  was  not  designed  as  a  bar  to  an  action  like  the  present 
for  a  dissolution  of  the  company  for  non-compliance  with  the 
codditions  precedent  to  its  valid  incorporation.  (See  The 
People  V.  The  Kingston  and  Middletoum  Turnpike  Compaq 
ny,  23  Wend.  210.) 

(2.)  In  1852  (Laws  of  1852,  ch.  313)  the  legislature  au* 
thorized  the  Bensselaer  Insurance  Company,  on  certain  con- 
ditions, to  take  ikiarine  risks,  on  complying  with  the  first 
subdivision  of  the  first  section  of  the  act  of  1849.  I  do  not 
r^ard  this  as  a  legislative  recognition  of  the  valid  incorpo- 
ration of  the  company  under  the  act  of  1849.  The  term 
Bensselaer  Insurance  Company  was  used  mainly  as  matter 
of  description ;  there  was  a  pretended  corporation  <ioing  bu- 
H&ess  under  that  name ;  it  applied  for  certain  privileges, 
which  were  granted  by  the  legislature.  The  latter  did  not 
inquire  and  were  not  called  upon,  I  think,  to  inqnire  into  the 
question  whether  it  had  complied  with  the  prerequisites  to 
its  valid  organization ;  nor  did  it  know  of  its  violations  of 
law,  if  any  such  there  were.  It  would  be  a  dangerous  rule 
to  construe  every  amendment  of  a  charter  into  a  conclusive 
l^slative  recognition  of  the  valid  existence  of  a  corporation. 
At  all  events,  it  appears  to  me  it  should  not  reach  beyond  a 
waiver  of  previous  forfeitures  arising  from  its  violations  of 
law ;  and  not  be  regarded  as  a  legislative  license  to  pirate 
upon  the  community,  if  in  fact  found  to  be  unsoundly  or  ille- 
gally organized.  The  case  would  of  course  be  different  if  there 
had  been  a  legislative  examination  into  the  questions  here  in- 
volved, and  the  legislature,  with  ftUl  knowledge  (which  is 
essential  to  a  waiver  of  forfeitures)  of  its  infraction  of  or  non- 
compliance with  the  fundamental  law  of  its  existence,  had 
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chosen,  notvithstanding,  to  continue  and  enlarge  its  powers 
and  reoognuse  its  right  to  exercise  its  corporate  franchises. 

(3.)  I  am  not  able  to  look  upon  the  appointment  of  a  r^ 
ceiTer  by  this  court,  and  the  consequent  partial  assumption 
and  control  by  the  court  of  the  affairs  or  funds  of  the  com- 
pany, as  any  such  recognition  of  the  due  incorporation  of  the 
defendants'  company,  or  estoppel  upon  proceedings  for  a 
violation  of  the  law  of  its  existence,  as  is  claimed  by  the  de- 
fendants to  flow  therefrom.  The  court  acts  in  this  matter, 
according  to  the  theory  of  the  law,  as  in  all  others  of  judicial 
cognizance,  as  the  impartial  judge  between  litigating  parties, 
whether  such  parties  be  only  citizens  or  citizens  and  the  state. 
Nor  has  it  otherwise  control  or  guardianship  of  the  funds  of 
the  company  than  as  preserving  them  from  waste  or  loss  for 
the  benefit  of  parties  interested.  Notwithstanding,  it  is  in 
one  sense  a  branch  of  the  government ;  it  is  so  not  as  identi- 
cal with  the  people  themselves,  but  as  furnishing  a  conven- 
ient medium  for  the  enforcement  of  their  rights. 

2d.  Another  defense  now  relied  upon  in  argument  is  the 
statute  of  limitations. 

(1.)  I  do  not  think  the  statute  of  limitations  was  intended 
to  be  pleaded.  On  application  for  permission  to  plead,  it  had 
been  refused  at  special  term,  and  I  cannot  believe  that  re- 
spectable counsel  would  persist  in  pleading  the  statute  in  vio- 
lation of  the  order  of  the  court.  The  language  now  claimed 
to  amount  to  a  defense  of  the  statute  is  not  introduced  as  a 
separate  defense,  nor  apparently  as  a  substantive  and  ind^ 
pendent  averment,  but  rather  as  incidental  and  collateral  to 
a  defense  of  the  defendant  Hyatt.  The  language  is  as  fol- 
lows :  ''  That  the  defendant  Hyatt  is  not  and  has  not  been 
acting  as  a  corporation,  but  in  the  performance  of  his  duties 
only  as  such  receiver  as  aforesaid,  in  winding  up  the  affairs  of 
the  corporation,  tohich  ceased  ail  business  more  than  six  years 
before  this  suit  was  commenced^  and  which  commenced  bu^ 
siness  under  its  extended  charter  more  than  ten  years  previa- 
aus  to  the  time  aforesaid."    These  averments,  so  far  as  they 
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relate  to  the  lapse  of  six  years  since  the  company  ceased  bu* 
sinessy  are  conceded  not  to  have  been  intended  to  set  up  the 
statute,  and  they  are  not  inappropriate — at  least  not  palpa- 
bly so — in  aid  of  one  of  the  points  raised  on  the  argument, 
to  wit,  that  this  action  is  brought  under  section  432  of  the 
code,  and  to  maintain  it  under  that  section  the  offending 
parties  must  be  shown  to  be  now  acting  (that  it  is  at  the 
time  of  the  commencement  of  the  suit)  (m  a  corporation. 
The  all^ation  was  probably  made  to  raise  that  point. 

(2.)  But  if  the  statute  of  limitations  was  intended  to  be 
pleaded  and  can  be  considered,  notwithstanding  the  order  of 
the  special  term,  I  am  of  opinion  that  it  does  not  constitute 
an  effectual  defense,  as  the  case  is  presented  before  me ;  for, 
(1.)  It  may  be  doubted  whether  the  limitation  is  applicable 
to  the  people  in  a  case  of  this  nature.  (2.)  The  phrase  sup- 
posed to  set  up  the  statute  does  not  show  a  defense.  The 
cause  of  action  sued  on  did  accrue  within  ten  years  after  the 
commencement  of  the  action.  The  usurpation  of  corporate 
powers  constitutes  a  continued  cause  of  action,  and  the  last 
of  the  acts  relied  on  to  establish  such  usurpation  it  is  not 
pretended  took  place  more  than  ten  years  since.  {Codej 
§§  97,  98.)  (3.)  Moreover,  so  far  as  I  recollect  the  evidence, 
it  does  not  expressly  appear  that  the  commencement  of  bu- 
siness under  the  extended  charter  which  would  be  when 
probably  the  first  act  of  usurpation  occurred,  was  more  than 
ten  years  before  the  commencement  of  the  action.  I  cannot 
therefore  give  effect  to  this  defense.    • 

3d.  The  remaining  defense  relied  on  by  the  defendants  is, 
that  this  action  is  brought  under  the  third  subdivision  of  sec- 
tion 432  of  the  code,  and  that  it  has  not  been  proved  that 
the  defendants  or  any  association  or  number  of  persons  were 
acting  (at  the  commencement  of  the  suit)  as  a  corporation 
without  being  duly  incorporated.  While  it  is  true  that  the 
defendant  Hyatt  was  appointed  a  receiver  of  the  Rensselaer 
Insurance  Company  on  account  of  the  alleged  insolvency  of 
the  company,  in  1855,  I  am  of  opinion,  nevertheless,  that 
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the  defendants  come  within  the  puraew  of  the  section  quoted. 
Hyatt  is  acting  as  the  representative  of  the  company,  and 
exercising  the  powers  and  doing  the  business  of  the  company. 
He  is  making  the  asaessmenta  for  losses  and  doing  other  acta 
which  but  for  their  insolvency  the  company  alone  could  per* 
form.  He,  and  the  company  through  him,  are  exercising 
some  at  least  of  the  very  powers  which  they  derive  their  sol^ 
authority  to  exercise  (if  they  have  any  authority  at  all)  from 
the  act  of  1849.  Moreover^  as  there  has  been  no  dissolution 
of  the  corporation,  nor  any  adjudicated  forfeiture  of  their 
rights  and  privileges,  I  do  not  see  why  it  is  not  possible  that 
the  receiver  may  be  ultimately  displaced  and  the  company 
be  permitted  to  resume  active  operations,  except  by  some 
proceeding  similar  to  that  now  instituted. 

But  I  also  think  the  action  is  well  brought  under  section 
430  of  the  code,  and  particularly  under  subdivision  one  of 
that  section,  which  is  as  follows :  "  Whenever  such  corpora- 
tion shall,  1,  o£fend  against  any  of  the  provisions  of  the  act 
or  acts  ereating^  altering  or  renewing  such  corporation.*'  If 
the  company  does  not  comply  with  the  fundamental  requi* 
sites  of  the  act  creating  the  corporation,  I  think  it  offends 
against  its  provisions,  and  is  liable  under  that  section  to  an 
action  (and  the  present  is  substantially  of  that  character)  for 
the  purpose  of  vacating  the  charter  or  annulling  the  exist- 
ence of  the  corporation.  (People  v.  Kingston  and  Middle^ 
town  Turnpike  Co.y  23  Wend.  204.)  It  may  be,  also,  that 
it  is  liable  under  the  5th  subdivision  of  the  same  section,  for 
"  exercising  franchises  or  privileges  not  conferred  upon  it  by 
law ;"  although  that  subdivision  appears  more  especially  ap- 
plicable to  the  case  of  a  legally  organized  corporation  usurp- 
ing powers  not  conferred  upon  it  by  its  charter  or  by-laws. 

The  result  is,  that  this  corporation  must  be  adjudged  to 
have  no  legal  existence,  and  its  existence  must  be  annulled 
and  its  charter  vacated,  and  it  must  <}ease  to  exercise  the  cor- 
porate powers,  functions  and  privileges  heretofore  and  now 
exercised  and  enjoyed  by  it  or  its  receiver. 

Vol.  XXXYIIL  22 
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And  I  think  thiB  judgment  may  appropriately  cover  the 
action  of  the  Bensselaer  Insurance  Company,  whether  under 
that  name  or  charter  and  the  act  of  1849,  or  under  the  name 
and  charter  of  the  Bensselaer  Mutual  Insurance  Company 
and  the  act  of  1836.  In  the  latter  capacity,  its  legal  exist- 
ence has  terminated  by  lapse  of  time;  in  the  former  ca- 
pacity, by  the  fact  of  its  never  having  been  duly  incorporated. 
The  corporate  body  is  essentially  the  same,  though  acting 
under  a  different  name  and  to  some  extent  with  different 
powers.  I  cannot  think  it  necessary  to  institute  a  new  action 
to  accomplish  this  result. 

I  think,  also,  the  judgment  should  extend  to  the  receiver, 
and  prohibit  his  future  action  and  institution  of  suits  as  re- 
ceiver of  either  company,  under  his  present  appointment. 
On  the  dissolution  of  the  corporation,  or  on  proceedings  for 
that  purpose,  he  or  some  other  person  may  be  appointed 
receiver  to  wind  up  its  affairs. 

But  while  I  think  the  receiver  should  be  enjoined  from  in- 
stituting any  new  action,  I  am  not  disposed,  at  least  at  pres- 
ent and  in  this  action,  to  interfere  with  suits  already  instituted 
and  in  progress.  I  think  the  parties  in  those  suits  should  be 
heard  before  their  rights  are  affected.  They  are  to  be  per- 
mitted, therefore,  to  apply,  in  those  suits  respectively,  for 
such  stay  of  proceedings  or  other  relief  consequent  upon  the 
determination  in  this  action,  as  they  shall  deem  themselves 
entitled  to. 

I  am  inclined  to  think  the  case  is  one  where  the  defendants 
as  well  a»  the  plaintiffs  are  entitled  to  their  costs  out  of  the 
fund  in  the  hands  of  the  receiver ;  but  I  will  reserve  that  and 
all  further  questions  not  determined  above,  to  be  adjusted  on 
the  settlement  of  the  same. 

[BENimiiABB  Spbcxal  Tbbx,  October  6, 1862.    Jffog^boom,  Justice.] 
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Where  one  makes  a  complaint  before  a  police  magistrate  on  a  subject  matter 
over  which  the  magistrate  has  a  general  jurisdiction,  and  the  magistrate    j^  ^,/  i^ 
thereupon  issues  a  warrant,  upon  which  the  party  complained  of  Is  arrested, 


the  complainant  is  not  liable,  in  an  action  for  false  imprisonment,  although 
the  fkcts  stated  in  the  complaint  do  not  constitute  a  criminal  oflbnse,  so  as 
to  give  the  magistrate  authority  to  act  in  the  particular  case.  << ^  wx  u 

Where  a  party  applying  to  a  magistrate,  having  general  jurisdiction  of  the 
subject  matter,  for  a  warrant  of  arrest,  under  the  act  of  April  18, 1867, 
"  to  punish  nuisances  and  malicious  trespasses  on  lands,"  does  no  more 
than  to  state  hia  case  to  the  magistrate,  in  an  affidavit,  without  bad  &ith 
or  malice,  he  is  not  liable  for  the  consequent  action  of  the  magistrate,  even 
though  it  be  erroneous. 

APPEAL  from  a  judgment  of  the  city  court  of  Brooklyn, 
and  from  an  order  subsequently  made  by  that  court, 
denying  the  defendants'  motion  for  a  new  trial.  The  com- 
plaint alleged  that  on  the  5th  day  of  February,  1862,  the 
defendants,  at  the  city  of  Brooklyn,  wrongfully  and  mali- 
ciously contriving  and  conspiring  together  to  injure  the. 
plaintiff,  caused  and  procured  a  warrant  to  be  issued  against 
and  for  the  apprehension  of  the  plaintiff,  by  William  M. 
Boerum,  Esq.,  a  justice  of  the  peace  of  said  city,  and  for 
the  purpose  of  procuring  said  warrant,  and  to  subject  the 
plaintiff  to  arrest  and  imprisonment  thereunder,  in  pursu- 
ance of  said  contrivance  and  conspiracy,  one  of  said  defend- 
ants falsely  made  oath  before  said  justice  that  in  the  month 
of  November,  1861,  at  the  city  of  Brooklyn,  in  the  county 
of  Kings,  the  plaintiff  did  unlawfully  intrude,  enter  upon 
and  take  possession  of  the  house  situated  and  known  as  No. 
12  Huntington  street,  in  said  city,  without  license  or  author- 
ity of  William  P.  Libby,  the  owner  thereof ;  and  that  said 
plaintiff  had  occupied  and  still  continued  to  occupy  said 
house,  without  the  authority  of  the  owner  thereof,  in  viola- 
tion of  the  statute  in  such  cases  made  and  provided  ;  where- 
upon the  said  justice  issued  his  warrant  in  due  form  of  law 
against  the  plaintiff  to  an  officer  of  the  metropolitan  police, 
who  thereupon,  in  pursuance  of  the  requirements  thereof, 
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arrested  and  imprisoned  the  plaintiff,  and  forced  and  com- 
pelled the  plaintiff  to  go  in  custody  as  such  prisoner,  through 
a  great  many  public  streets  and  places  in  said  city,  to  a  cer- 
tain police  station  house,  building  or  prison,  and  there  kept, 
detained  and  imprisoned  the  plaintiff  for  a  long  space  of 
time,  and  took  and  compelled  him  to  go  before  said  justice, 
where  the  plaintiff  was  kept,  detained  and  imprisoned  in  a 
public  court  room  for  a  long  space  of  time  ;  that  the  plain- 
tiff was  forced  and  compelled  on  subsequent  and  other  days 
and  times  to  appear  before  said  justice,  for  examination  on 
said  chaiige,  which  was  finally  dismissed  by  said  justice,  the 
defendants  failing  to  appear  and  prosecute  and  sustain  said 
diarge,  and  the  plaintiff  was  discharged  therefrom.  The 
plaintiff  further  charged  that  said  charge  was  false  and 
.  untrue ;  that  there  was  no  reasonable  or  probable  cause 
therefor,  or  for  the  arrest,  imprisonment  and  arraignment^ 
of  the  plaintiff,  and  the  defendants  well  knew  the  same. 
.  That  by  reason  of  said  charge,  arrest  and  imprisonment,  and 
the  publication  by  the  defendants  thereof  in  a  public  news- 
paper, the  plaintiff  was  greatly  harassed  and  annoyed,  and 
was  damaged  and  injured  in  his  good  name  and  reputation, 
and  in  his  rights  and  feelings,  and  was  subject  and  held  up 
to  public  scorn,  infamy  and  disgrace,  to  his  damage,  &c. 

The  defendants,  by  their  answer,  admitted  that  they  pro- 
cured a  warrant  to  be  issued  against  the  plaintiff,  and  that 
he  was  arrested  by  virtue  thereof,  and  brought  before  Jus- 
tice Boerum,  as  in  the  complaint  alleged ;  but  the  defend- 
ants denied  that  the  plaintiff  was  otherwise  imprisoned  under 
such  warrant,  or  that  the  defendants  unlawfully  or  mali- 
ciously, or  by  means  of  any  false  affidavit,  or  any  conspira- 
cy, procured  the  same  to  be  issued.  They  averred  that  the 
facts  set  forth  in  the  affidavit,  upon  which  said  warrant 
was  founded,  were  true.  That  the  defendant  Libby  was 
the  owner  of  the  premises  referred  to  in  the  complaint  at 
the  time  the  plaintiff  entered  upon  the  same,  and  at  the 
time  the  warrant  was  issued,  or  was  entitled  to  the  pos- 
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session  thereof,  and  that  the  plaintiff  unlawfully  and  wrong- 
fully entered  into  and  obtained  posseseion  of  said  premises 
without  the  consent  or  authority  of  the  defendants.  The 
defendants  denied  every  other  allegation  in  the  said  com* 
plaint 

This  action  came  on  to  trial  before  the  city  judge  of  Brook- 
lyn and  a  jury,  at  the  May  term,  1862.  The  case  having 
been  opened  by  the  counsel  for  the  plaintiff,  the  counsel  for 
the  defendant  moved  the  court  to  compel  the  plaintiff  to 
elect  whether  he  would  proceed  for  false  imprisonment  or 
for  a  malicious  prosecution.  The  court  denied  the  motion. 
When  the  plaintiff  rested,  the  defendants'  counsel  again 
moved  the  court  to  compel  the  plaintiff  to  elect  which  cause 
of  action  he  would  abide  by.  The  court  overruled  the  mo- 
tion on  the  ground  that  by  the  proof  the  plaintiff  rested  his 
case  on  the  ground  of  false  imprisonment.  The  counsel  for 
the  defendants  excepted.  The  counsel  for  the  defendants 
then  moved  the  court  to  dismiss  the  complaint,  and  for  a 
nonsuit,  upon  the  following  grounds,  namely:  That  the 
justice  who  issued  the  warrant  had  jurisdiction  of  the  sub- 
ject matter  of  the  complaint ;  that  the  facts  set  forth  in  the 
affidavit  were  legal  evidence  and  tended  to  make  out  a  proper 
case,  and  the  justice  having  decided  that  they  made  out  a 
criminal  -  offense  and  issued  his  warrant  accordingly,  such 
decision  was  conclusive,  until  revoked,  and  afforded  a  protec- 
tion to  the  defendants.  That  the  defendants  having  stated 
their  case  to  the  magistrate,  and  thereby  merely  put  the 
court  in  motion,  were  not  liable,  in  the  absence  of  evidence 
that  such  statement  was  untrue  or  made  in  bad  faith^  or 
maliciously.  The  court. denied  the  motion,  and  the  counsel 
for  the  defendants  \  excepted.  The  court  charged  the  jury 
that  the  plaintiff  had  made  oiit  a  cause  of  action  for  false 
imprisonment,  and  the  only  question  for  them  to  determine 
was  the  amount  of  damages  ;  that  the  plaintiff  was  entitled 
to  full  compensation  for  the  injuries  actually  sustained  by 
him ;  that  the  jury  might  look  into  the  evidence  to  asoer- 
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tain  whether  the  defendants  were  actuated  by  malicioos 
motives  towards  the  plaintiff,  and  if  they  believed  the  de- 
fendants were  so  actuated,  they  might  give  damages  beyond 
the  amount  of  injury  actually  sustained  by  the  plaintiff  by 
way  of  punishing  the  defendants,  and  that  the  amount  of 
exemplary  damages  was  within  the  discretion  of  the  jury,  to 
be  reasonably  and  carefully  exercised.  The  counsel  for  the 
defendants  excepted  to  that  portion  of  the  charge  which 
submitted  to  the  jury  the  question  whether  the  defendants 
were  actuated  by  malicious  motives.  The  jury  rendered  a 
verdict  for  the  plaintiff,  and  assessed  his  damages  at  one 
thousand  dollars.  Thereupon  the  defendants  moved  at  the 
same  time  for  a  new  trial  upon  the  minutes  of  the  court, 
upon  the  fiallowing  grounds,  viz :  1st.  That  the  defendants 
were  not  liable,  for  the  reasons  stated  on  the  motion  for  a 
nonsuit.  2d.  That  the  injuries  sustained  by  the  plaintiff 
were  at  most  caused  by  the  mistake  of  themselves  and  the 
magistrate,  and«  the  plaintiff  was  entitled  only  to  the  dam- 
ages proved  by  him,  and  that  the  evidence  did  not  warrant 
a  verdict  for  so  large  an  amount.  3d.  That  the  damages 
were  grossly  excessive.  The  court  denied  the  motion,  with 
costs. 

J,  W.  CHJherty  for  the  appellants. 

James  Troy^  for  the  respondent. 

By  the  Oourty  Emott,  J.  The  complaint  in  this  case  seems 
to  have  been  framed  to  state  a  cause  of  action  for  malicious 
prosecution,  and  the  answer  was  probably  drawn  to  meet  such 
a  case.  At  the  trial,  however,  by  the  ruling  of  the  judge, 
and  apparently  without  objection  by  either  party,  the  action 
was  considered  and  tried  as  if  brought  for  false  imprisonment. 
The  defendants'  counsel  insisted,  at  the  outset,  that  the  plain- 
tiff should  be  compelled  to  elect  whether  he  would  proceed 
for  false  imprisonment  or  for  malicious  prosecution.     Such 
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an  election,  although  refused  by  the  judge  at  that  stage  of 
the  trial,  was  in  effect  made  by  him  for  the  party  at  the  close 
of  the  testimony,  when  he  is  stated  to  have  decided  that  the 
action  rested  on  the  ground  of  false  imprisonment.  The  de- 
fendants' counsel  did  not  except  to  this  ruling^  although  he 
did  except  to  the  refusal  to  compel  an  election.  The  judge 
afterwards  charged  the  jury  that  the  plaintiff  had  made  out 
a  cause  of  action  for  false  imprisonment,  and  to  this  instruc-^ 
tion  the  defendants'  counsel  did  not  except.  Pe  also  left  it 
to  the  jury  to  determine,  from  the  evidence,  whether  the  de- 
fendants were  actuated  by  malicious  motives ;  adding  that  if 
the  jury  thought  they  were,  they  might  give  smart  money^ 
in  the  verdict  against  them.  The  defendante^  counsel  ex- 
cepted to  the  submission  of  the  question  of  malice  to  the  jnry^ 
but  he  evidently  did  so  with  reference  to  its  effect  upon  the 
question  of  damages,  assuming  that  if  there  was  no  proof  of 
actual  malice,  the  plaintiff,  although  entitied  to  a  verdict^ 
should  have  recovered,  for  his  unlawful  imprisonment,  his  ac- 
tual damages.  Upon  the  theory^  however,  that  the  action 
was  for  a  malicious  prosecution,  proof  of  actual  malice  was 
vital  to  the  support  of  the  action,  and  not  merely  to  the  ques- 
tion of  damages.  The  question  of  malice,  in  such  cases,  is 
always  a  question  of  fact,  and  must  be  submitted  to  the  jury^ 
while  a  want  of  probable  cause,  which  is  equally  essential  to 
sustain  such  an  action,  is  to  be  determined  by  the  coui^t  as  a 
question  of  law.  In  the  present  case  the  tiieory  of  an  action 
for  a  malicious  prosecution  seems  to  have  been  abandoned  by 
both  parties,  the  plaintiff  going  for  a  false  imprisonment  un* 
der  the  intimation  of  the  courts  and  the  defendants  omitting 
to  ask  for  any  ruling  or  instrnctiony  or  to  take  any  exceptions 
which  would  raise  the  question  whether  a  case  of  malicious 
prosecution  was  made  out.  I  shall  not  therefore  considar 
how  far  the  evidence  would  sustain  an  action  for  maliciouB 
prosecution,  or  what  disposition  should  be  made  of  the  vari- 
ous questions  which  might  arise  upon  this  evidence,  if  applied 
to  such  an  action.    The  exception  which  has  just  been  no- 
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ticed  to  the  remark  of  the  judge  that  the  jury  might  look 
into  the  evidence  for  proof  of  malice,  would  require  some  con- 
sideration upon  the  question  of  damages,  if  an  action  for  false 
imprisonment  will  lie  upon  the  facts  here  disclosed ;  but  it 
will  not  be  material  to  discuss  that  question  until  the  liability 
of  the  defendants  in  such  a  form  of  action  is  first  decided. 

The  only  exception  at  the  trial  which  can  present  this 
question  is  that  taken  to  the  refusal  to  nonsuit  the  plaintiff. 
The  same  question  may  possibly  be  presented  by  the  motion 
for  a  new  trial  upon  the  minutes,  although  here  the  defend* 
ants  would  be  embarrassed  by  the  fact  that  a  direct  instruc* 
tion  to  the  jury  that  the  action  would  lie  was  not  excepted 
to ;  so  that  after  all,  upon  the  motion  as  well  as  upon  this 
appeal,  they  must  rely  upon  their  motion  for  a  nonsuit. 

The  facts  in  the  case  are  few  and  undisputed.  The  de- 
fendant Libby  was  the  owner  of  a  house  and  lot  in  the  city 
of  Brooklyn,  and  the  defendant  Bowan  seems  to  have  been 
his  agent.  On  the  5th  day  of  February,  1862,  Bowan  made 
an  affidavit  before  a  police  magistrate  that  the  plaintiff  had 
unlawfully  intruded  into  and  taken  possession  of  the  house 
owned  by  the  defendant  Libby,  without  his  authority.  Upon 
this  affidavit  the  magistrate  issued  a  warrant  reciting  the 
charge,  and  commanding  the  arrest  of  the  plaintiff  to  answer 
it  as  a  violation  of  the  statute  in  such  case.  The  plaintiff 
was  arrested,  and  pleaded  to  the  charge.  He  was  suffered 
to  go  upon  his  own  promise  to  appear,  Bowan  appearing 
against  him.  The  case  was  adjourned  three  times,  abd  upon 
the  last  hearing,  Bowan  not  appearing,  the  complaint  was 
dismissed  and  the  plaintiff  discharged.  It  will  be  seen  that 
there  is  no  proof  connecting  the  defendant  Libby  directly 
with  the  transaction ;  and  all  that  there  is  in  the  case  to 
make  him  liable  to  the  plaintiff  in  an  action  for  false  impris- 
onment, is  the  admission  in  the  answer  that  he  as  well  as  the 
defendant  Bowan  procured  the  warrant  to  be  issued  upon 
which  the  plaintiff  was  arrested,  and  the  fact  appearing  in 
the  proceedings  before  the  justice,  that  Libby  was  the  owner 
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of  the  house  into  which  the  plaintiff  was  charged  with 
intruding. 

The  statute  under  which  the  proceedings  against  the  plain- 
tiff was  taken  is  chapter  396  of  the  laws  of  1857.  (Lav>8  of 
1857,  vol,  1,  p,  805.)  The  first  section  of  this  act  provides, 
among  other  things,  that  any  person  who  should  thereafter 
intrude  upon  any  lot  or  \nw.M  of  land  situate  within  the 
bounds  of  any  incorporatt^d  city  or  village,  without  the  con- 
sent of  the  owner  thereof,  shall  bo  deemed  guilty  of  a  mis- 
demeanor. It  is  not  disputed  that  the  magistrate  to  whom 
the  complaint  was  made,  hud  general  criminal  jurisdiction  to 
issue  process  for  the  arrest  of  jiersons  charged  with  any  crime 
or  misdemeanor  of  whatever  degree,  nor  that  he  had  juris- 
diction to  try  and  to  convict  the  plaintiff  if  he  were  guilty 
of  an  offense  under  this  statute.  The  difficulty  in  the  pro- 
ceedings of  the  defendants  which  caused  the  complaint  to  be 
dismissed,  seems  to  have  been  that  the  plaintiff  was  charged 
with  intruding  into  a  lioust  and  not  upon  a  lot  of  land,  and 
that  Libby^  was  not  stated  in  the  complaint  or  warrant  to  be 
the  owner  of  any  lot  or  piece  of  land.  It  is  therefore  con- 
tended that  neither  the  affidavit  nor  the  warrant  states  or 
shows  the  commission  of  any  offense  by  the  plaintiff,  and  for 
this  reason  the  present  defendants  were  held  liable  upon  the 
trial  of  the  present  suit,  for  false  imprisonment  in  the  plain- 
tiff's arrest. 

The  only  connection  of  the  defendants  with  the  arrest  or 
detention  of  the  plaintiff,  assuming  that  Libby  is  responsible 
in  the  same  manner  as  Rowan,  and  for  all  his  acts,  is  that 
they  stated  their  case  to  the  magistrate,  charging  the  plain- 
tiff with  a  misdemeanor  upon  the  facts  which  they  swore  to, 
and  asked  for  his  arrest.  The  answer  indeed  states  that  they 
^^  procured  the  warrant  to  be  issued,''  but  as  this  answer  was 
probably  drawn  to  meet  a  charge  of  malicious  prosecution,  I 
think  its  statements  and  admissions  should  be  conformed  to 
or  construed  by  the  evidence,  and  not  made  the  ground  of  a 
liability  more  extended  than  the  proof  warrants.     There  is 
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no  evidence  of  any  undue  interference  to  procure  an  arrest  of 
the  plaintiff,  or  of  any  thing  more  than  a  statement  of  the 
case  to  the  magistrate,  upon  oath.  The  defendants  are  not 
shown  to  have  participated  personally  in  the  arrest.  Bowan 
appeared  at  two  or  three  hearings  before  the  magistrate  to 
support  it,  but  finally  abandoned  it,  or  for  some  reason  failed 
to  appear,  and  the  case  was  dismissed  by  the  justice. 

It  must  be  allowed  that  there  is  some  uncertainty  in  the 
decisions,  or  perhaps  in  the  language  of  judges,  especially  in 
our  own  courts,  and  in  some  recent  cases,  with  reference  to  a 
question  of  this  nature.  In  Wilson  v.  Bobineon  (6  How. 
Pr.  R,  110)  an  answer  to  an  action  for  false  imprisonment, 
alleging  that  the  defendant  made  a  certain  complaint  to  a 
magistrate  averring  a  particular  state  of  facts,  upon  affidavit, 
upon  which  the  magistrate  issued  a  warrant  and  the  defend- 
ant was  arrested,  which  was  the  imprisonment  complained  of, 
was  held  insufficient,  upon  demurrer.  The  argument  was  at 
special  tei*m,  and  the  judge  remarks  that  no  criminal  offense 
was  charged  in  the  affidavit  or  warrant,  and  none  was  pre- 
tended to  have  been  committed.  A  case  may  undoubtedly 
be  supposed  where  a  complaint  should  be  made  and  a  war- 
rant issued  for  an  act  plainly  lawful.  8uch  a  proceeding 
could  hardly  be  in  good  faith,  and  it  is  not  necessary  now  to 
say  that  any  one  concerned  in  any  way  in  such  an  arrest  could 
not  be  sued  for  false  imprisonment.  But  if  this  case  would 
hold  that  a  party  who  made  a  complaint  to  a  magistrate  in 
good  faith  charging  a  clearly  criminal  offense,  would  be  liable 
for  a  consequent  arrest  made  by  the  direction  of  the  magis- 
trate, because  the  facts  stated  or  proved  did  not  make  out 
the  offense,  I  should  hesitate  to  accept  the  rule.  The  case 
of  Comfort  v.  Fulton  (13  Ahh.  276)  does  not  seem  to  have 
been  very  carefully  considered.  The  action  of  false  impris- 
onment could  undoubtedly  be  sustained  in  such  a  case  as 
that,  upon  the  last  ground  intimated  by  Judge  Gould,  that 
the  defendants  were  conspicuous  actors  in  the  imprisonment 
of  the  plaintiff. 
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There  is  another  class  of  cases  in  which  officers  having  a 
peculiar  and  limited  jurisdiction  to  issue  process  of  a  special 
nature  in  certain  cases^  having  arrested  individuals  by  such 
process  in  cases  not  within  such  authority  or  jurisdiction, 
both  the  officers  and  the  parties  obtaining  the  process  have 
been  held  liable  for  false  imprisonment.  Thus  in  Curry  v. 
Pringle. {11  John.  444)  the  defendant  procured  from  a  jus- 
tice a  warrant  instead  of  a  summons,  without  any  oath  of 
the  &ct8  which  would  authorize  the  justice  to  issue  a  war- 
rant, and  when  the  plaintiff  was  not  liable  to  arrest  under 
the  statute.  So  in  Bieaell  v.  Oold^  (1  Wend.  210,)  and  in 
Sogers  v.  Mulliner^  (6  id,  597.)  But  these  were  instances 
where  the  jurisdiction  of  the  officer  to  issue  such  a  process 
was  special,  and  confined  to  cases  which  were  brought  within 
the  statute  creating  it,  and  where  no  steps  being  taken  to  give 
or  to  show  such  a  jurisdiction,  the  proceeding  was  absolutely 
without  any  authority  or  color  of  justification.  Vanden^ 
burgh  V.  Hendricks  (17  Barb.  179)  was  a  case  of  a  similar 
nature  against  a  defendant  who  had  taken  out  a  warrant  un- 
der the  non-imprisonment  or  fraudulent  debtor  act,  upon  an 
affidavit  which  was  wholly  insufficient  to  give  the  officer  ju- 
risdiction or  authority  to  act.  These  cases  are  distinguisha- 
ble from  the  present,  because  here  the  magistrate  had  a 
general  jurisdiction  of  the  subject  matter,  to  wit,  arrests  of 
persons  charged  with  crimes,  and  of  the  person  of  the  accused. 
The  affidavit  of  Bowan  showed  a  wrongful  act  on  the  part 
of  the  plaintiff,  which  he  claimed  was  an  oiiense  under  the 
statute.  Bowan  is  not  shown  to  have  done  more  than  to 
state  his  case  to  the  magistrate.  There  is  nothing  in  the 
evidence  to  impute  bad  faith  to  him ;  nor  do  I  find  any  evi- 
dence of  actual  malicious  motives  on  his  part  He  may  have 
been  mistaken  in  supposing  that  the  facts  which  he  stated 
constituted  an  offense  against  the  act  referred  to,  or  he  may 
have  omitted  to  state  in  his  affidavit  some  fact  which  was 
necessary  to  constitute  such  an  offense.  But  so  long  as  he 
did  no  more  than  t^  state  his  case,  and  that  without  bad 
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faith  or  malice,  be  was  uot  in  my  opinion  liable  for  the  con- 
sequent action  of  the  magistrate,  even  if  it  were  erroneous. 
I  do  not  say  tbat  he  would  be  exempt  from  liability  if  he  was 
shown  to  have  acted  maliciously  and  in  bad  faith,  although 
the  character  and  extent  of  his  liability  would  present  an- 
other question ;  but  an  erroneous  view  of  the  law  or  of  his 
rights  would  not  of  itself  convict  him  of  bad  faith.  If  his 
liability  to  an  action  depended  upon  his  maliciousness  and  bad 
faith,  that  should  have  been  submitted  to  a  jury  as  the  prin- 
cipal question,  and  there  should  be,  as  I  have  said,  some- 
thing more  in  the  case  to  show  it  than  the  insufficiency  of  his 
allegations  to  establish  the  commission  of  a  criminal  offense. 
If  the  defendants  had  actively  and  personally  participated  in 
the  arrest  of  the  plaintiff  a  different  rule  would  apply,  as  it 
would  also  if  the  act  charged  by  them  against  the  plaintiff 
had  been  clearly  lawful  and  innocent.  But  I  am  not  pre- 
pared to  admit  the  doctrine  that  a  party  who  merely  states 
his  case  to  a  magistrate,  complaining  of  a  wrongful  act  as 
criminal,  is  liable  to  an  action  for  false  imprisonment  if  the 
magistrate  upon  that  statement  issues  process  which  in  the 
event  cannot  be  justified  by  the  law  or  the  facts  of  the  case. 

The  contrary  rule  has  been  expressly  asserted  by  the  highest 
authority  in  the  English  courts.  Thus,  in  CarrcUt  v.  Morley^ 
(lA.dt  K,  N.  S.  18,)  Morley  sued  Carratt,  and  obtained  judg- 
ment by  default  and  process  against  him  in  a  court  of  requests, 
when  his  residence  was  in  a  wapentake  which  was  expressly 
exempted  from  the  jurisdiction  of  the  court.  Carrat  after- 
wards brought  false  imprisonment  against  Morley,  thecommis- 
sioners  of  the  court  of  requests  who  signed  the  warrant,  and 
the  officer  who  arrested  him.  The  court  of  king's  bench  held 
that  the  commissioners  and  the  officer  were  liable,  but  Mor- 
ley, the  plaintiff,  was  not ;  and  Lord  Denman  said,  ^'  a  party 
who  merely  originates  a  s'uit  by  stating  his  case  to  a  court  of 
justice  is  not  guilty  of  trespass,  though  the  proceedings  should 
be  erroneous  or  without  jurisdiction.''  In  Barber  v.  BoUinaotiy 
(1  Or.  <k  Jf.  330,)  thedefendant  laid  an  information  against  the 
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plaintiff  cliarging  him  with  a  felony.  Upon  his  arrest  he  was 
dismissed  by  the  magistrate,  on  his  promise  to  appear  in  a 
week.  As  he  was  leaving,  the  defendant  interposed  another 
charge,  and  he  was  again  put .  to  the  bar  and  held  under  a 
sioodlar  promise.  No  foundation  existed  for  the  charges,  and 
they  were  dismissed.  But  Lord  Lyndhurst  and  the  court  of 
exchequer  held  that  the  defendant  could  not  be  made  re- 
sponsible for  false  imprisonment.  In  West  v.  SmaUwoodj 
(3  M.  d.  W.  418,)  Lord  Abinger  laid  down  the  rule  with 
great  distinctness.  That  was  a  case  quite  similar  to  the 
present.  The  plaintiff  was  a  builder ;  a  dispute  arose  be- 
tween him  and  the  defendant  for  whom  he  was  building ; 
the  plaintiff  ceased  work,  and  the  defendant  lodged  a  com- 
plaint with  a  magistrate  and  had  him  arrested  under  a  special 
statute,  known  as  the  master  and  servant  act.  On  a  hearing 
the  complaint  was  dismissed,  the  case  not  being  within  the 
act.  The  plaintiff  then  sued  in  trespass  for  false  imprison- 
ment, but  was  nonsuited  at  the  trial.  The  nonsuit  was 
sustained  by  the  court  of  exchequer,  and  Lord  Ch.  B.  Abin- 
ger said:  ^'  When  a  magistrate  has  general  jurisdiction  over 
the  subject  matter,  and  a  party  goes  before  him  and  lays  a 
complaint,  upon  which  the  magistrate  makes  a  mistake  iu 
thinking  it  a  case  within  his  authority,  and  grants  a  warrant 
which  is  not  justifiable  in  point  of  law,  the  party  complain- 
ing is  not  liable  as  a  trespasser,  but  the  only  remedy  against 
him  is  by  an  action  on  the  case  if  he  has  acted  maliciously.^' 
Equally  strong  is  the  doctrine  of  the  judges  of  the  common 
pleas  in  Brown  v.  Chapman,  (6  Man.,  Or,  dt  Sc,  365,)  which 
was  a  case  where  an  arrest  had  been  made  which  was  not 
justified  by  the  facts.  The  court  say :  "  The  acts  of  the  de- 
fendant appear  to  us  no  more  than  calling  on  the  magistrate 
to  exercise  his  jurisdiction ;"  and  adds :  '^  If  an  individual 
prefers  a  complaint  to  a  magistrate,  and  procures  a  warrant 
to  be  granted,  upon  which  the  accused  is  taken  into  custody, 
the  complainant  in  such  case  is  not  liable  in  trespass  for 
the  imprisonment ;  and  that,  although  the  magistrate  had  no 
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jurisdiction/'  A  similar  principle  was  applied  by  the  su- 
preme court  of  this  state,  in  Stewart  v.  Hawleyy  (21  Wend, 
552.)  A  justice  of  the  peace  issued  a  warrant,  and  an  offi- 
cer arrested  the  plaintiff,  for  what  was  charged  to  be  a  viola- 
tion of  the  act  for  the  observance  of  Sunday.  It  was  held 
that  although  the  facts  stated  did  not  constitute  such  an 
offense,  yet  the  magistrate  and  the  officer  were  protected  and 
could  not  be  made  responsible  in  trespass,  but  only  for  a 
malicious  prosecution,  if  it  were  such.  The  rule  as  to  the 
liability  of  a  complainant  in  cases  where  the  complaint  is 
insufficient  or  unfounded,  must  be  the  same ;  and  this  is  the 
rule,  whether  the  error  or  the  failure  to  sustain  the  .charge  of 
a  criminal  offense,  be  upon  the  law  or  the  facts.  If  a  man 
in  good  faith  prefers  a  charge  against  another,  upon  which  a 
magistrate  causes  his  arrest,  and  the  complainant  fails  to 
substantiate  his  charge  by  the  evidence,  he  certainly  is  not 
liable  to  an  action  for  false  imprisonment.  He  is  no  more 
liable  to  such  an  action  when  he  simply  states  the  facts,  and 
states  them  correctly  to  a  magistrate  having  jurisdiction  to 
arrest  for  the  offense  charged,  and  of  the  person  accused,  and 
the  magistrate  incorrectly  concludes  that  an  offense  was 
committed,  and  so  orders  an  arrest,  which  is  subsequently 
terminated  by  the  discharge  of  the  accused  because  the 
magistrate  was  in  error  as  to  the  law,  and  the  facts  did  not 
constitute  a  crime.  Any  other  rule  would  be  most  hazard- 
ous to  innocent  parties,  who  could  never  venture  to  make  a 
criminal  complaint  without  incurring  the  risk  of  an  action 
for  the  arrest,  if  they  were  either  mistaken  as  to  the  facts, 
or  ill  advised  upon  the  law. 

The  general  principle  stated  in  the  case  of  IJie  Marshal'^ 
seay  (10  Bep,  65,  76,)  is  not  at  variance  with  the  views  which 
have  now  been  indicated.  "  Where  a  court,"  it  is  said  by 
this  venerable  authority,  "  has  jurisdiction  of  the  cause,  but 
proceeds  '  tnverso  ordine/  or  erroneously,  the  party  who  sues, 
or  the  officer  who  executes  the  process  or  precept  of  the  court, 
no  action  lies  against  them.     But  when  the  court  has  not 
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jurisdiction  of  the  cause  the  whole  proceeding  is  coram  no% 
judice,  and  actions  will  lie  against  them  withoat  axij  regard 
of  the  precept  or  process/'  In  the  case  of  a  criminal  com- 
plaint to  a  competent  magistrate,  such  an  officer  has  juris- 
diction of  the  cause.  His  jurisdiction  does  not  depend  upon 
any  special  condition  precedent  to  his  power  to  issue  process, 
but  is  general,  as  that  of  a  civil  tribunal.  He  is  to  deter- 
mine whether  sufficient  grounds  exist  in  law  and  fact  to 
arrest  any  person  charged  by  another  with  a  criminal  offense. 
If  such  a  magistrate  determine  to  make,  and  proceed  to  di- 
rect such  an  arrest,  a  party  who  has  merely  stated  the  case 
to  the  magistrate  is  not  a  trespasser,  although  the  arrest 
should  be  wholly  unjustifiable  in  law  or  in  fact. 

In  the  present  case  the  defendants  were  held  liable  to  an  ac- 
tion for  false  imprisonment  because  the  facts  which  they  stated 
to  the  justice  did  not  constitute  a  ciriminal  offense,  and  the 
latter  erroneously  held  that  they  did,  and  thereupon  arrested 
the  defendant.  I  am  of  opinion  that  this  would  not  sustain 
such  an  action ;  and  that  the  very  capable  lawyer  who  pre- 
sides in  the  city  court  of  Brooklyn  fell  into  an  error  in  hold- 
ing the  defendants  liable  for  false  imprisonment,  and  refusing 
the  nonsuit  which  was  asked. 

The  judgment  should  be  reversed  and  a  new  trial  ordered 
in  the  city  court. 

[ORAiroB  QmBAL  Tvau,  September  8,  1862.  AnoM,  Arcwn  and  Lott^ 
Jnsticet.] 
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Contracts  are  to  be  coDBlrued  and  a4jad<ied  by  tlia  laws  of  the  place  where 
they  are  made,  except  when  they  are  to  be  perfonned  in  another  state  or 
country.  In  such  cases  their  validity  is  to  be  decided  by  the  laws  of  the 
place  of  performance. 

Tet  cases  inTolvlos;  the  rate  of  interest,  where  it  is  stipulated  in  the  contract 
at  the  place  where  the  loan  is  made,  in  conformity  with  the  law  of  that 
place,  at  a  higher  rate  than  is  permitted  by  the  law  of  the  place  of  pay- 
ment, are  not  within  the  exception,  but  the  specified  rate  of  interest  at  the 
place  of  contracting  will  be  allowed. 

Promissory  notes,  made  and  dated  in  Minnesota,  for  money  there  loaned  and 
advanced,  payable  at  a  bank  in  the  state  of  New  York,  with  interest  at  2G| 
per  cent  per  annum,  and  secured  by  mortgage  on  land  in  Minnesota  will 
not  be  declared  void,  by  the  couvts  of  this  state,  or  be  directed  to  be  sur- 
rendered and  canceled. 

THE  plaintiff  brings  this  action  to  compel  the  surrender 
of  three  certain  promissory  notes  described  in  the  com- 
plaint, and  also  demands  that  the  notes  may  be  declared 
usurious  by  the  court.  The  plaintiff  seeks  to  compel  the 
defendant  to  deliver  the  note43  either  under  the  statute  as 
void,  or  if  the  court  shall  consider  them  valid,  then  that  the 
defendant  shall  be  ordered  to  surrender  the  same  on  payment 
of  the  principal,  inasmuch  as  the  defendant  wrongfully  with- 
drew them  from  their  place  of  payment,  for  the  purpose  of 
defeating  the  payment  thereof.  The  defendant,  in  October, 
1856.  loaned  the  plaintiff  $5000  in  St.  Paul,  Minnesota ; 
$1500  of  which  was  in  specie,  and  $3500  in  orders  on  New 
York.  The  plaintiff  gave  the  defendant  his  promissory  note 
for  $5000,  payable  at  the  Bank  of  Addison  in  this  state, 
where  the  defendant  has  always  resided,  and  still  resides. 
The  note  by  its  terms  provides  that  the  plaintiff  shall  pay 
interest  at  the  rate  of  26J  i)er  cent  per  annum,  with  a  further 
stipulation  that  in  case  the  note  is  not  paid  ^t  its  maturity, 
then  the  principal  and  interest  then  accrued  thereon  shall 
draw  interest  at  the  rate  of  60  per  cent  per  annum.  The 
other  two  notes  were  given  in  part  jiayment  of  the  interest 
as  it  accrued,  with  $484  and  a  note  of  one  Sprague  for  $500, 
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fiecnred  by  a  mortgage.  Also,  the  two  lesser  notes  have  the 
same  place  for  payment,  draw  interest  at  36  per  cent  per 
annum,  and  also  provide  that  in  case  they  are  not  paid  at 
maturity,  then  principal  and  interest  draw  five  per  cent  per 
month  during  the  time  they  remain  unpaid.  It  was  also  in 
evidence  that  there  were  mortgages  on  lands  in  Minnesota 
given  as  collateral  security  for  the  payment  of  these  notes. 
The  interest  was  paid  semi-annually,  as  above,  at  Addison, 
N.  Y.  When  the  notes  fell  due,  the  plaintiff  tendered  pay- 
ment to  the  defendant  by  offering  to  the  Bank  of  Addison,  in 
New  York,  where  the  defendant  resided,  the  full  amount 
thereof,  principal  and  interest,  in  gold.  The  defendant  had 
withdrawn  them  from  the  bank,  so  that  payment  could  not 
be  made.  The  defendant,  by  his  own  act,  defeated  the  pay- 
ment of  the  notes,  and  thereby  caused  the  contingent  condi- 
tion to  attach,  whereby  the  notes,  by  their  own  terms,  were 
to  draw  interest  at  the  rate  of  sixty  per  cent  per  annum  on 
principal  and  interest,  which  it  was  insisted  was  a  new  and 
distinct  contract,  created  by  the  act  of  the  defendant  in  New 
York,  and  to  be  executed  here. 

The  action  was  referred  to  a  referee.  On  the  trial  it  was 
admitted  by  the  respective  parties  as  evidence,  that  by  the 
laws  of  Minnesota,  as  they  were  at  the  time  of  the  loan  in 
question,  and  still  are,  it  was  lawful  to  receive,  or  to  agree 
to  receive,  any  rate  of  interest  agreed  upon  by  the  parties, 
and  an  agreement  for  any  particular  rate  of  interest  could  be 
enforced  under  the  laws  of  said  state  of  Minnesota. 

The  referee  reported  the  following  conclusions  of  law: 
First.  That  under  the  facts  of  this  case,  the  law  of  the 
place  where  the  contract  was  made  must  govern,  and  the 
notes  are  not,  therefore,  void.  Second.  That  the  fact  of 
the  offer  to  pay  the  notes  when  and  where  they  became  due, 
does  not  create  any  new  contract,  which  makes  the  notes 
void  for  usury.  Third.  That  the  defendant  was  entitled  to 
a  judgment  for  his  costs. 
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The  plaintiff  appealed  from  the  judgment  entered  upon 
the  report. 

Titus  B.  Eldridge^  for  the  appellant.  I.  The  trans- 
action was  a  contract  made  in  the  state  of  Minnesota, 
to  be  executed  in  New  York,  and  the  validity  of  the  con- 
tract, according  to  the  decisions,  depends  upon  the  law  of 
the  place  where  the  contract  is  to  be  executed.  {Rohin- 
80n  V.  Blandy  2  Burr.  1077.  31  English  Law  and  Eq. 
443.  Andrews  v.  Pond,  13  Peters'  U.  J3.  Rep,  65,  67, 
78.  Fanning  v.  Gonsequa,  17  John,  518.  Boyle  &  Henry 
V.  Edwards,  4  Peters'  U,  S,  Bep.  Ill,  125.  Campbell  v. 
SineSy  6  Dow,  116.)  (1.)  The  reason  of  this  is  apparent. 
If  a  contract  was  legal  or  illegal  merely  with  reference  to  the 
place  where  it  was  made,  no  state  could  have  control  of  its 
laws  and  would  have  to  administer  every  law  but  its  own, 
and  Delaware  or  Maryland  lottery  contracts  would  be  valid 
here  if  the  contracts  regulating  the  same  were  only  made  in 
those  states.  (2.)  The  defendant  claims  that  there  is  a  dif- 
ferent rule  operating  in  cases  of  contracts  on  loans,  from  that 
governing  other  contracts.  The  cases  show  no  such  dis** 
tinction,  and  there  is  no  reason  sufficient  for  such  a  distinc-* 
tion.  (3.)  The  rule  is  not  to  refer  to  the  lex  loci,  except  for 
the  purpose  of  construction,  getting  at  the  intention  of  the 
contracting  parties  where  the  contract  is  to  be  executed  in  a 
foreign  jurisdiction;  and  this  is  only  done  from  the  influence 
of  an  ancient  rule,  that  the  parties  as  far  as  the  law  of  con- 
struction and  the  formal  requisites  of  the  instrument  were 
concerned,  may  be  presumed  from  the  nature  of  things  as 
having  the  customs  of  place  and  lex  loci  in  view  at  the  time 
of  contracting,  from  contiguity.  (4.)  So  the  ancient  com- 
mon and  civil  law  agreed  that  where  a.contract  was  made  in 
a  place  where  the  law  allowed  an  arrest,  and  was  payable  or 
executory  in  a  place  where  the  law  did  not  authorize  an 
arrest,  no  arrest  can  issue  in  such  a  case.     (Perkins,  1666,) 

II.  The  only  question  in  the  case  is  whether  the  lex  fori 
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should  govern  in  this  action,  and  whether  the  lex  fori  should 
be,  to  use  the  phrase  of  commentators,  the  lex  aoluiionia; 
whether  the  law  of  this  jurisdiction  is  that  which  should 
refer  to  and  effect  this  contract  of  loan.  Undoubtedly  the 
state  of  New  York  has  the  right  to  make  laws  for  its  citizens 
and  rules  for  its  courts.  The  defendant  resided  in  the  state 
of  New  York  at  the  time  the  contract  was  made,  when  it 
expired,  and  at  the  present  time.  The  contract,  by  its  terms, 
was  to  be  executed  in  the  state  of  New  York.  The  notes 
were  owned  and  held  here ;  every  incident  connected  with 
the  execution  or  duration  of  the  contract  was  in  New  York. 
The  defendant  claims  exemption  from  New  York  law,  from 
the  simple  fact  that  the  contract  was  made  in  Minnesota, 
and  relies  upon  the  following  cases  to  support  his  view  of  the 
case  :  (6  Paige,  630.  7  id.  216.  4  BeniOj  309.  4  Sand/. 
276.  Story's  O.  L.  §§  365,  428,  436.  23  Barb.  79.  An- 
drews V.  Herrioty  4  Cowen.  508.)  (1.)  There  is  not  one  of 
the  above  references  in  point,  or  which  goes  to  sustain  any 
such  proposition.  They  db  support  the  theory,  however, 
of  a  certain  rule  adopted  in  cases  of  real  estate,  called 
lex  rei  sitcB.  The  principle  generally  described  by  that 
term  has  been  too  long  settled  to  be  disputed  ;  but  that  rule 
cannot  govern  this  case.  The  fact  that  there  were  mortgages 
given  as  collateral  security  for  the  payment  of  these  notes 
does  not  restore  the  notes  to  validity,  for  collaterals  cannot 
affect  the  original  inception  of  a  contract  of  loan,  because 
they  are  mere  dependent  incidents,  and  subsequent  in  their 
nature.  (8  Oowen,  669.  15  John.  162.)  (2.)  Suppose 
there  had  been  mortgages  as  collateral  given  for  the  payment 
of  these  notes  on  property  in  New  York,  Massachusetts, 
Indiana  and  Vermont,  there  would  have  been  six  difft^rent 
laws  governing  this  contract ;  according  to  the  defendant's 
theory,  some  would  have  partially  annulled  it,  and  New 
York  and  Vermont  pronounced  it  void.  The  notes  here  are 
the  principal  debt,  and  the  collaterals  are  mere  supplemen- 
tally accessions  an4  distinct  contracts  merely  of  suretiship. 
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(3.)  The  question  involved  in  this  case  was  decided  in  the 
case  of  JDewar  v.  Spark,  (3  T.  B,  426.)  The  same  question 
was  raised  in  Van  Schaick  v.  Edwards^  (2  John,  CaseSy 
355.)  The  judges  were,  however,  eqijally  divided  in  opinion, 
and  the  case  was  decided  on  another  ground.  The  chancellor 
says,  in  Hos/ord  v.  Nichols^  (1  Paige,  225,)  that  the  ques- 
tion has  never  been  settled  in  this  state,  but  quotes  the  case 
of  Dewar  v.  Spark  in  terms  of  approbation.  So  the  court 
of  errors  decided,  that  where  the  parties  entered  into  a  con- 
tract in  one  country  to  be  performed  in  another  country,  the 
amount  of  interest  was  to  be  ascertained  with  reference  to 
the  place  where  the  contract  was  to  be  executed  and  not 
where  the  same  was  made.  {Fanning  v.  Conaequa,  17  John, 
518.     Story's  Confi.  Laws,  §  296.) 

Justice  Story,  in  commenting  on  the  decision  in  the  case 
of  Chapman  v.  Robertson,  (6  Paige,  627,)  says  the  decision 
was  correct,  but  that  the  reasons  set  forth  by  the  chancellor 
are  not  reconcilable  with  the  cases.  It  will  be  noticed  that 
no  place  of  payment  is  mentione4  in  either  the  bond  or  mort- 
gage in  that  case,  and  the  presumption  would  in  that  case 
be  that  the  money  was  payable  at  the  domicil  of  the  debtor, 
because  there  is  where  the  default  is  made.  {Fanning  v. 
Consequa,  supra,  reversing  S.  G.  in  3  John.  Ch,  R,  587.) 

III.  The  defendant,  by  his  act  of  withdrawing  the  notes 
from  their  place  of  payment  and  defeating  the  ability  to  pay 
them,  caused  the  stipulation  to  take  effect  that  the  notes 
should  bear  interest  at  the  rate  of  five  per  cent  per  month 
or  sixty  per  cent  per  annum.  This  withdrawal  was  certainly 
done  in  this  state,  and  by  the  defendant's  ovm  act.  The 
result  of  this  was  an  accomplishment  or  completion  of  one 
of  the  stipulations  which  must  have  the  same  force  of  a 
negotiation  contract  in  this  state,  whereby  the  right,  accord- 
ing to  the  terms  of  the  contract,  was  given  to  receive  the 
enormous  interest  of  60  per  cent  per  annum.  (1.)  It  can 
be  no  more  lawful  for  a  man  to  do  an  act  in  this  state  which 
will  allow  him  to  reserve  to  himself  60  per  cent  per  apnun^ 
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on  a  contract,  than  to  negotiate  and  contract  for  such  a 
reservation.  (2.)  There  can  be  no  doubt  of  the  usurious 
nature  of  these  notes,  from  the  fact  that  thej  allow  the 
commission  or  omission  of  an  act  in  this  state  which  com- 
pletes or  sets  running  another  contract  in  this  state  of  the 
nature  of  the  one  in  suit.  The  act  of  not  paying  in  New 
York,  on  the  day  of  maturity  of  these  notes,  secured  to  the 
defendant  an  interest  on  the  principal  of  60  per  cent  per 
annum,  and  also  60  per  cent  per  annum  on  the  unpaid  in- 
terest ;  and  that  interest  which  was  to  draw  such  enormous 
interest,  had  accrued  in  the  state  of  New  York.  It  is  very 
plain,  from  the  cases  and  policy  of  our  law,  that  no  such 
contract  is  valid. 

J,  0.  Van  Loon  and  F,  0.  Dininnyy  for  the  respondent. 
I.  The  notes  and  mortgages  were  made  and  delivered  in  the 
state  of  Minnesota  for  a  loan  of  money,  made  there  also. 
In  such  a  case  the  lex  loci  contractus  must  govern  in  refer- 
ence to  construction  and  validity.  (Chapman  v.  liobertsony 
6  Paigcj  627.  Pratt  v.  Adams,  7  id.  632.  Depeau  v. 
Humphreys,  20  Martin's  La,  Rep*  1.) 

There  is  no  pretense  that  the  notes  and  mortgages  in  this 
case  were,  made  out  of  the  state  to  avoid  the  usury  laws. 
The  plaintiff  resided  at  St.  Paul,  in  Minnesota,  and  the  de- 
fendant was  there  at  the  time,  and  the  whole  transaction  took 
place  there  without  any  thought,  as  appears,  of  avoiding 
the  usury  laws,  and  the  transaction  is  entirely  covered  by  the 
decisions  above  cited.  The  case  of  Pomeroy  v.  Ainsworth 
(22  Barb,  118)  is  a  still  later  case.  In  that  case  the  con- 
tract was  made  in  Vermont,  and  the  court  in  deciding  it 
cited  the  cases  in  the  6th  and  7th  Paige,  and  the  Louisiana 
case,  with  approbation,  and  said  that  the  laws  of  Vermont 
must  govern  in  the  construction  and  determining  the  valid- 
ity of  the  contract,  at  least  so  far  as  usury  is  concerned. 
The  case  of  Davis  v.  Oarr,  in  the  court  of  appeals,  (2  Seld. 
134,)  bears  directly  upon  this  question.    In  that  case  the 
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note  was  made  at  Apalachicola,  in  the  state  of  Florida, 
and  reserved  interest  at  the  rate  of  eight  per  cent  The  de- 
fense'was  that  the  note  was  void  for  usury.  The  court  held 
that  the  note  and  assumpsit  of  the  defendant  was  at  Apa- 
lachicola,  in  the  state  of  Florida,  and  to  defeat  an  action 
upon  the  note  here,  it  was  necessary  for  the  defense  to  show 
that  by  the  laws  of  Florida  the  note  was  illegal  on  account 
of  usury  or  usury  laws  of  that  state.  That  the  presump- 
tion in  favor  of  the  validity  of  the  note  under  the  laws  of 
Florida  must  prevail,  until  the  contrary  be  made  to  appear. 
The  plaintiff  in  this  case  does  not  attempt  to  show  that  by 
the  laws  of  Minnesota  these  notes  or  mortgages  are  invalid  for 
usury ;  and  in  the  absence  of  such  proof,  the  presumption  is 
in  favor  of  the  validity  of  such  notes  and  mortgages  under  the 
laws  by  which  they  are  to  be  judged.  (See  2  Seld,  and  22 
Barb,  above  cited.  See  also  2  Parsons  on  Cont  95  ;  Jacks  • 
V.  Nichols,  5  Barb,  38.)  The  proof  shows,  and  the  referee 
finds  the  fact,  that  the  rate  of  interest  reserved  was  legal  by  the 
laws  of  Minnesota.  In  the  ease  under  consideration,  the  notes 
were  payable  at  the  Addison  bank ;  but  the  circumstances 
attending  the  making  of  them  and  the  mortgages  excludes 
the  idea  that  they  were  made  in  reference  to  the  laws  of  this 
state,  and  fully  establish  the  fact  that  they  were  made  with4di- 
rect  reference  to  the  laws  of  Minnesota.  The  parties  negoti- 
ated upon  the  subject  of  interest,  and  such  amounts  of  interest 
were  mentioned  between  them  in  tln^  negotiation,  and  finally 
reserved  by  the  notes  and  mortgages,  as  preclude  the  idea  that 
they  had  any  reference  whatever  to  the  laws  of  New  York. 
Had  no  rate  of  interest  been  mentioned  in  the  notes  or  mort- 
gages, the  court  would  be  authorized,  perhaps,  to  say  that 
New  York  rates  must  govern.  In  that  case,  it  might  be  said, 
the  parties  had  in  view  the  rat«  of  interest  where  the  notes 
were  made  payable ;  but  in  a  case.like  the  one  under  consid- 
eration, where  the  rate  of  interest  reserved  is  such  as  would 
render  the  notes  and  mortgages  void,  if  made  in  reference  to 
the  laws  of  this  state,  it  would  be  doing  violence  to  all  rules 
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of  construction  as  well  as  the  known  and  well  settled  rules 
of  determining  the  validity  of  contracts,  to  hold  that  they 
were  made  with  reference  to  the  laws  this  state.  Chancellor 
Kent  says  it  may  be  laid  down  as  the  settled  doctrine  of 
public  law,  that  personal  contracts  are  to  ^have  the  yalidity, 
interpretation  and  obligatory  force  in  every  other  country, 
which  they  had  in  the  country  where  they  are  made.  The 
admission  of  this  principle  is  requisite  to  the  safe  inter- 
course of  the  commercial  world,  and  to  the  due  preservation 
of  public  and  personal  confidence,  and  it  is  of  very  general 
reception  among  nationsi  Parties  are  presumed  to  contract 
in  reference  to  the  law  of  the  country  in  which  the  contract 
is  made.  (2  Kenfs  Com.  457.)  A  contract  valid  by  the 
law  of  the  place  where  it  is  made  is,  generally  speaking, 
valid  every  where,  ^^Jure  gentium'*  and  by  tacit  assent.  The 
^^hx  loci"  controls  the  nature,  construction  and  validity  of 
the  contract,  (Id.  454 ;)  and  on  this  broad  foundation  the  law 
of  contracts,  founded  on  necessity  and  commercial  conven- 
ience, is  said  to  have  been  originally  established.  If  the  rule 
were  otherwise,  the  citizens  of  one  country  could  not  safely 
contract  or  carry  on  commerce  in  the  tersitories  of  another. 
The  necessary  intercourse  of  mankind  requires  that  the  acts 
of  f)arties,  valid  where  made,  should  be  recognized  in  other 
countries,  provided  they  be  not  contrary  to  good  morals,  or  re- 
pugnant to  the  policy  and  positive  institutions  of  the  state. 
(See  Lodge  v.  PhelpSy  1  John.  Cos.  140 ;  Van  SchcUck  v. 
Edwards,  2  id.  358 ;  2  Atk.  372.) 

II.  The  lex  situe  should  govern  in  this  case^  It  is  well 
settled  by  the  laws  of  every  state  and  country,  that  the  trans- 
fer of  real  estate,  or  the  creation  of  any  lien  or  incumbrance 
thereon,  must  be  made  according  to  the  lex  aituSy  or  the  law 
of  the  place  where  the  land  is  situate.  {Chapman  v.  Bob' 
ertson,  6  Paige,  630.  Hosford  v.  NichoU,  1  id.  226.  Haw- 
ley  V.  JameSy  7  id.  213.  Abell  v.  Dougla,  4  Denio,  309. 
Nicholson  v.  Leavitt,  4  Sand/.  276.  Story's  Con.  L.  §§  365, 
4S»,  ^6.    2  Bland's  Ch.  B.  146.)    See  also  lyivemaia  v. 
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Leavtit,  (23  Barb.  79,)  in  which  the  court  say :  "  The  righta 
relating  to  the  acquisition,  enjoyment  and  disposition  of  real 
property,  are  prescribed  and  regulated  exclusively  by  the  laws 
of  the  country  in  which  the  property  is  situated.  Every  com- 
munity, independent  and  sovereign,  possesses  this  power  as 
an  inherent  and  essential  element  of  its  sovereignty.  No 
other  community  can  interfere  with  the  method  by  which 
real  property  may  be  acquired  or  lost,  the  tenure  by  which  it 
may  be  held,  the  duration  or  quantity  of  interest  in  it,  or  the 
conditions  to  which  the  enjoyment  of  it  is  subject."  {See 
also  Andrews  v.  HerrioU,  4  Oowen,  527,  and  the  cases  there 
cited.)  It  can  avail  the  plaintiff  nothing,  that  he  waived 
any  relief  against  the  mortgages.  By  this  course,  it  is  insist- 
ed by  the  defendant,  he  waives  his  entire  cause  of  action  as 
set  forth  in  the  complaint.  The  evidence  clearly  shows  that 
the  defendant  would  not  have  loaned  the  money  on  the  notes 
alone.  He  required  real  estate  security,  and  it  was  given  by 
the  plaintiff.  The  notes  and  mortgages  form  but  one  entire 
agreement.  The  plaintiff  admits,  by  waiving  any  relief  that 
shall  affect  the  mortgage,  that  this  court  has  no  power  (which 
is  very  clear  upon  authority)  to  grant  any  such  relief,  but 
insists  upon  the  relief  prayed  for  so  far  as  the  notes  are  con- 
cerned. If  I  am  right  in  my  conclusion  that  the  note  and 
mortgage  forms  but  one  entire  agreement,  (see  2  John,  Cos, 
360,  361,)  then  it  follows  that  no  such  relief  in  reference  to 
the  notes  can  be  granted  that  will  not  of  necessity  affect  the 
mortgage ;  for  while  they  together  form  but  one  entire  agree- 
ment, the  notes  are  the  principal  and  the.  mortgage  the  inci- 
dent :  the  principal  cannot  be  affected  by  any  legal  adj  udication 
that  will  not  in  a  corresponding  manner  affect  the  incident. 
The  agreement  cannot  be  parceled  out  so  as  to  make  one  part 
subject  to  the  laws  of  one  state  and  the  other  part  to  the 
laws  of  another  state.  (  Van  Schaick  v.  Edwards,  2  John, 
Oas.  360,  361.) 

III.  This  action  cannot  be  maintained.     The  notes  and 
mortgages  were  due  at  the  time  of  the  commencement  of  this 
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action,  and  an  action  was  pending  in  the  coarts  of  Minnesota 
to  foreclose  the  mortgdges.  Such  action  is  based  upon  the 
notes,  which  have  the  same  relation  to  and  connection  with 
the  mortgages  that  a  bond  would  have ;  and  any  defense  to 
the  notes  on  the  ground  of  usury  can  be  made  in  that  action, 
and  should  the  defendant  sell  or  assign  them,  they  and  each 
of  them  would  be  subject  to  any  legal  or  equitable  defense  in 
such  purchaser's  hands,  to  which  they  would  be  subject  in 
the  hands  of  the  defendant ;  hence  the  action  is  uncalled  for. 
The  plaintiff  has  a  complete  remedy,  and  a  full  opportunity 
of  interposing  his  defense,  which,  if  successful,  would  be  quite 
as  full  a  protection  of  his  interest  as  the  relief  asked  for  in 
this  action.  The  court  in  which  the  foreclosure  was  pend- 
ing, was  fully  competent  to  determine  the  whole  controversy 
between  these  parties,  and  that  such  court  should  be  allowed 
to  do  so  in  this  case  seems  to  me  to  be  eminently  proper. 
The  whole  transaction  was  there ;  the  property  affected  by 
the  mortgages  is  there,  and  all  the  dealings  between  the  par- 
ties have  been  with  direct  reference  to  the  laws  of  that  terri- 
tory and  state.  It  is  a  suspicious  circumstance,  at  least,  that 
the  plaintiff  comes  from  Minnesota,  and  seeks  the  aid  of  a 
court  here,  in  a  state  foreign  to  the  transaction,  to  restrain 
the  defendant  from  pursuing  his  remedy  for  default  of  pay- 
ment of  mortgages,  made  in  and  affecting  property  in  the 
state  where  such  remedy  is  sought.  That  this  court  should 
not  interfere  in  such  case,  see  Orant  v.  Quicky  (5  Sand,  612.) 
This  court  has  not  the  power,  and  if  it  has,  it  should  not 
exercise  it  to  restrain  proceedings  previously  commenced  in 
the  court  of  a  sister  state.  (Mead  v.  Merrittj  2  Paige^  402. 
Burgess  v.  Smithy  2  Barb.  Ch.  276.  Driggs  v.  WolcoU^  4 
Craatchy  179.  McKim  v.  Vorhees^  7  id,  278.)  These  cases 
are  all  directly  in  point,  and  it  is  insisted  that  although  this 
court  may  have  the  physical  power  to  act  coercively  on  the 
parties  within  its  jurisdiction,  it  has  frequently  been  decided, 
as  will  be  seen  by  referring  to  the  authorities,  that  it  will 
not  sustain  an  injunction  bill  to  restrain  a  suit  or  proceedings 
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preyiously  commenced  in  a  court  of  a  sister  state.  This  same 
principle  has  been  adopted  by  tbe  supreme  court  of  the 
United  States,  as  will  be  seen  by  reference  to  the  cases  in  4th 
and  7th  of  OrancK  referred  to ;  and  it  will  be  difficult  to  find 
a  case  wherein  a  court  of  equity  in  the  union  has  deliberately 
decided  that  it  will  exercise  the  power  of  restraining  proceed- 
ings which  have  been  previously  commenced  in  the  courts 
of  another  state.  Not  only  comity,  but  public  policy,  forbids 
the  exercise  of  such  a  power.  If  this  court  should  give  a 
judgment  restraining  proceedings  already  or  previously  com- 
menced in  a  sister  state,  the  court  of  the  state  where  such 
proceedings  are  pending  might  retaliate,  and  by  process  com- 
pel the  plaintiff  here  and  defendant  there  to  relinquish  his 
subsequently  commenced  action.  By  this  course  the  courts 
of  different  states  would  be  brought  into  collision  with  each 
other  in  regard  to  jurisdiction,  and  the  rights  of  suitors  would 
be  lost  sight  of  in  a  useless  struggle  for  the  ascendancy  in 
jurisdiction. 

By  the  Courts  Leonabd,  J.  The  statutes  of  this  state  di- 
rect that  any  evidence  of  debt  taken  or  received  in  violation 
of  the  laws  against  usury,  shall  be  declared  void,  and  any 
prosecution  thereon  shall  be  enjoined,  and  the  same  shall  be 
ordered  to  be  surrendered  and  canceled.  The  judgment  of 
this  court  must  be  so  pronounced  whenever  the  usury  shall 
satisfactorily  appear  by  the  admission  of  the  defendant,  or 
by  proof. 

The  promissory  notes  mentioned  in  the  complaint  are  un- 
doubtedly usurious,  if  they  are  to  be  judged  by  the  laws  of 
the  state  of  New  York. 

They  are  made  and  dated  in  Minnesota,  for  money  there 
loaned  and  advanced  by  the  defendant  to  the  plaintiff,  paya- 
ble at  the  Addison  Bank,  Steuben  county,  in  the  state  of 
New  York,  two  and  three  years  after  date,  with  interest  at 
26^  per  centum  per  annum.  The  plaintiff,  who  was  the  bor- 
rower, resided  in  Minnesota,  and  the  defendant  in  the  state 
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of  New  York,  at  the  time  of  the  loan.  The  notes  are  secured 
by  mortgage  on  land  in  Minnesota.  It  should  perhaps  be 
added  that  the  defendant  had  no  intention  to  violate  the  laws 
of  New  York  in  making  the  loan.  By  the  laws  of  Minnesota 
any  rate  of  interest  is  allowed  which  may  be  agreed  on  by  the 
parties. 

The  usual  rule  of  law  is  that  contracts  are  to  be  construed 
and  adjudged  by  the  laws  of  the  place  where  they  are  made, 
except  where  they  are  to  be  performed  in  another  state  or 
country,  and  in  such  cases  their  validity  is  to  be  decided  by 
the  laws  of  the  place  of  performance.  {8 tori/ 8  Conf.  L.  §§  242, 
280.    2  Kent's  Com.  459,  marg,) 

It  appears,  however,  that  cases  involving  the  rate  of  inter- 
est, where  it  is  stipulated  in  the  contract  at  the  place  where 
the  loan  is  made,  in  conformity  with  the  law  of  the  place,  at 
a  higher  rate  than  is  permitted  by  the  law  of  the  place  where 
the  payment  is  to  be  made,  are  not  within  the  exception,  but 
the  specified  rate  of  interest  at  the  place  of  the  contract  has 
been  allowed.  (2  Kent's  Com^  460,  marg,  2  Parsons  on 
Cent,  95.  Hos/ord  v.  Nichols,  1  Paige,  220.  Depau  v. 
Humphreys,  20  Martin's  La.  JR.  1.  Chapman  v.  JSobert^ 
son,  6  Paige,  627.  Pratt  v.  Adams,  7  id.  632  Pomeroy  v. 
Ainsworth,  22  Barb.  121.  Oibbs  v.  FremorUy  20  JEng.  L. 
d  E.  Rep.  555.) 

I  am  aware  that  some  of  these  cttSes  have  been  criticised 
and  doubted.  (Story's  Con/.  L.  §  293,  6.  c.  and  note,  and 
§§  298,  300,  and  note  1.) 

Under  these  decisions  the  notes  would  be  upheld  in  Min- 
nesota. We  cannot,  without  overruling  the  authorities  of 
our  own  state,  declare  these  notes  to  be  void,  or  direct  them 
to  be  surrendered  and  canceled. 

I  advise  the  affirmance  of  the  judgment  with  costs. 

Judgment  affirmed. 

[Niw  ToBK  Obnkbal  Tbbx,  NoTember  8, 1862.  Ingraham,  Leonard  and 
PeMam  JosUces.] 
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In  the  matter  of  proving  the  last  will  &c.  of  Nathakiel 
Oilman,  deceased. 

A  testator,  and  three  other  persons,  M.,  H.  and  C,  beiog  together  in  the  same 
room,  the  testator  asked  M.  if  he  would  witness  his  will,  and  if  H.  and  C. 
would  do  so,  also.  M.  answering  that  H.  and  C.  had  said  they  would,  the 
testator  produced  and  signed  a  paper,  and  declared  it  to  be  bis  will.  Iff. 
then  signed  the  attestation  clause ;  after  which,  at  the  request  of  the  testa- 
tor, and  in  his  hearing,  he  asked  H.  and  C.  to  witness  the  will,  in  these 
words :  "  Mr.  G.  [the  testator]  requests  you  to  witness  his  will ;"  the  testator 
making  no  objection.  The  will  was  then  signed  by  H.  and  C.  as  witnesMS. 
Beid  that  the  will  was  well  executed. 

An  instrument  is  signed  at  the  end  thereof  when  nothing  intenrenes  between 
the  instrument  and  the  subscription.  Accordingly  held  that  a  codicil  was 
signed  by  the  subscribing  witnesses  at  the  end  thereof,  although  there  was 
a  blank  space  pf  four  inches  between  the  signature  of  the  testator  and  the 
commencement  of  the  attestation  danse. 

The  decree  of  a  surrogate,  admitting  a  will  to  probate,  determines  only  the 
sufficiency  of  its  execution.  In  respect  to  that  question,  the  domieU  of  the 
testator  is  unimportant. 

4  PPEALS  by  Winthrop  W.  Gilman  and  Anna  K.  Oilman 
A.  from  a  decree  of  the  surrogate  of  the  city  and  county 
of  New  York,  admitting  to  probate  the  will  of  Nathaniel 
Oilman,  deceased,  and  the  codicil  thereto. 

Nathaniel  Oilman,  the  decedent,  died  December  19th, 
1859.  The  paper  admitted  to  probate  as  his  will  bears  date 
April  10th,  1858,  and  was  alleged  to  have  been  executed  at  the 
city  of  New  York,  in  the  presence  of  William  Miles,  Samuel 
Hurley  and  Alexander  C.  Collins,  as  attesting  witnesses. 
The  paper  admitted  to  probate  as  a  codicil  to  the  will  bears 
date  the  day  of  the  decedent's  death.  Both  the  will  and  the 
codicil  were  drawn  by  Isaac  Kedington,  one  of  the  executors 
named  in  the  will,  and  he  was  present  at  the  execution  of 
both  of  them.  The  attestation  clause  following  the  will,  and 
that  following  the  codicil,  e^re  both  in  the  same  words,  viz  : 
"  Signed,  sealed,  published  and  declared  by  said  Nathaniel 
Oilman  to  be  his  last  will  and  testament,  to  which  we  have, 
by  his  request,  and  in  his  presence,  and  in  the  presence  of 
each  other,  set  our  names,  the  day  and  year  aforesaid/'    It 
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was  claimed  that  they  were  both  imperfect  in  that  they  do 
not  state  that  the  subscription  of  the  testator  was  made  in 
the  presence  of  the  witnesses  or  acknowledged  by  him  to 
them. 

On  behalf  of  the  appellant  it  was  claimed  that  the  proofs 
showed  the  following  facts  as  to  the  execution  of  the  paper 
propounded  as  a  will.  The  witnesses  Miles,  Hurley  and 
Collins  had  all  been  acquainted  with  the  decedent  for  many 
years.  A  day  or  two  previous  to  the  execution  of  the  will, 
Miles  testifies  that  the  decedent  sent  to  him  to  inquire  if  he 
would  be  at  leisure  on  a  day  appointed,  and  whether  Collins, 
Hurley  and  another  person  would  unite  with  him  as  witnesses. 
Miles  says  that  he  arranged  with  Hurley  and  Collins  that 
they  should  be  present,  and  sent  word  to  the  decedent  to 
that  effect.  On  the  day  when  the  will  was  signed  the  dece- 
dent came  to  the  place  of  business  of  Hurley  and  Miles  in 
Gold  street,  accompanied  by  Mr.  Bedington.  The  offices 
occupied  by  Hurley  and  Miles  consisted  of  two  rooms,  which 
were  separated  from  each  other  by  a  brick  partition  or  pier 
about  four  feet  in  width.  In  the  first  room  entered  from  the 
street  stood  a  writing  table  about  seven  feet  long  and  three 
and  a  half  wide.  Directly  opposite  to  that  table  was  the 
pier  or  partition  separating  the  two  rooms.  Beyond  and 
opposite  this,  and  in  the  back  office,  was  a  business  desk, 
about  t^n  feet  in  length,  the  ends  of  which  extended  beyond 
the  pier  on  either  side.  A  person  standing  at  the  desk,  on 
the  side  nearest  the  table,  would  be  from  thirteen  to  fifteen 
feet  distant  from  persons  occupying  the  positions  of  Miles  and 
Gilman  at  the  table.  The  table  could  not  be  seen  from  the 
center  of  the  desk,  but  could  from  either  end.  It  did  not 
appear  that  a  person  standing  at  the  center  of  the  desk, 
could  see  the  table  without  stepping  towards  the  opening  at 
the  side  of  the  partition  wall.  When  Mr.  Gilman  entered 
the  office^  he,  Mr.  Bedington,  and  Mr.  Miles  seated  them- 
selves at  the  table.  Hurley  was  standing  at  the  desk  on  the 
aide  towards  the  partition  with  his  back  towards  Gilman ; 
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and  Collins  was  at  the  other  side  of  the  desk  and  opposite 
to  Hurley.  While  at  the  table,  and  before  signing  the  will, 
the  decedent  asked  Miles  if  he  would  witness  the  will,  and 
if  Hurley  and  Collins  would  do  so  also.  Miles  answered 
that  he  had  spoken  to  them  about  it,  and  they  said  they 
would.  Gilman  then  signed  the  paper  and  declared  it  to  be 
his  wilL  Miles  then  signed  the  attestation  clause.  Up  to 
this  time  Hurley  and  Collins  had  remained  in  their  respec- 
tive positions  at  the  desk,  and  neither  of  them  had  seen  or 
heard  any  thing  that  had  passed.  At  this  time,  according  to 
the  testimony  of  Hurley,  Miles  called  Hurley  by  name^ 
Hurley  left  the  desk  and  went  to  the  table.  When  he  got 
to  .the  table  Miles  said  to  him,  "  Mr.  Gilman  requests  you  to 
witness  his  will.''  Miles  handed  him  the  will,  and  Hurley, 
standing  at  the  end  of  the  table,  signed  his  name  to  the 
attestation  clause.  Then  Miles  called  Collins  by  name. 
Collins  left  the  desk,  and  when  he  reached  the  table  Miles 
said  to  him,  also,  ^'  Mr.  Gilman  requests  you  to  witness  his 
will."  Hurley,  still  standing  at  the  end  of  the  table,  held 
the  will  open  and  Collins  signed  the  attestation  clause.  As 
soon  as  this  was  done.  Hurley  and  Collins  returned  to  the 
desk.  As  they  left  the  table,  the  decedent  nodded  his  head 
in  the  usual  manner  of  persons  taking  leaye  of  each  other. 
Hurley  sweara  positively  that  he  did  not  hear  the  decedent 
speak  during  the  whole  of  the  transactions  in  the  office,  ex- 
cept to  ask  for  Mr.  Miles  when  he  first  came  in,  and  perhaps 
to  say  ^^good  morning,"  at  the  same  time.  Nor  did  he  see 
him  make  any  sign  or  gesture  except  the  tiod  already  men- 
tioned. Collins  remembers  but  little  of  the  transaction. 
Miles  thinks  that,  after  Hurley  and  Collins  were  called  in, 
the  decedent  stated  that  he  had  made  his  will,  and  acknowl- 
edged the  instrument  to  be  his  last  will  and  testament,  and 
asked  Hurley  and  Collins  to  subscribe  as  witnesses.  But  he 
states  this  with  many  qualifications,  and  confesses  that  the 
facts  have  not  always  been  fresh  in  his  recollection,  and  that 
he  has  been  obliged  to  make  an  effort  to  recall  them.    la 
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othar  respects,  his  testimony  corroborates  that  of  Hurley. 
Mr.  Bedington  was  present  before  the  surrogate,  but  was  not 
examined. 

The  objection  to  the  codicil  was  that  it  was  not  attested 
in  compliance  with  the  provisions  of  the  statute  of  this  state, 
regulating  the  execution  of  wills.  The  codicil  was  written 
on  foolscap  paper,  fastened  together  in  book  form  by  a  silk 
ribbon,  passed  through  the  center  of  the  paper.  The  writing 
commences  at  the  top  of  the  right  hand  side  of  the  book, 
when  it  is  opened,  at  its  center,  and  is  continued  to  nearly 
the  bottom  of  the  page.  The  other  side  of  the  page  thus 
written  on  is  left  blank,  and  the  writing  continued  on  the 
following  right  hand  page,  and  ends  four  lines  above  the 
bottom  of  the  page,  where  the  testator  signed  the  codicil. 
The  three  lines  on  the  page  below  the  signature  of  the 
testator  are  left  blank,  and  also  the  page  next  succeeding, 
and  seven  lines  of  the  third  page.  On  the  hearing  before 
the  surrogate  certain  of  the  heirs  objected  to  the  proof  of  the 
will,  for  the  reason  that  the  testator  was  not  an  inhabitant 
of  this  state,  and  did  not  die  in  this  state,  but  was  an  inhab- 
itant of  the  state  of  Maine,  and  died  at  WaterviUe,  in  the 
latter  state,  and  that  the  will  was  taken  from  that  state  and 
brought  here  for  probate,  without  the  consent  of  the  execu- 
trix, and  the  widow.  And  also  for  the  further  reason,  that 
proceedings  had  been  taken  in  the  state  of  Maine  before  any 
proceedings  were  had  before  the  surrogate  of  the  city  and 
county  of  New  York,  before  a  court  having  competent  juris- 
diction in  the  state  of  Maine,  and  letters  testamentary 
granted.  And  they  offered  to  show  that  the  testator  was  a 
non-resident  and  a  non-inhabitant  of  the  state  of  New  York, 
and  was  a  resident  and  inhabitant  of  WaterviUe,  in  the 
state  of  Maine,  at  the  time  of  his  decease  ;  and  also  that  let- 
ters of  administration  had  been  granted  on  the  estate  before 
these  proceedings  were  taken,  and  claimed  the  right  to  show 
it  before  any  proceedings  were  taken.  On  objection  this  offer 
was  refused,  and  exception  taken. 
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t7.  jET.  Glover^  for  the  appellant  Winthrop  W.  G-ilman. 

Wm,  Tracy  and  Wm.  Curtis  NoyeSy  for  the  appellant 
Anna  K.  Q-ilman. 

Wm.  Fvilerton,  for  the  executors  &c. 

A.  W.  Bradford  J  for  the  minor  respondents. 

By  the  Courts  Lbonabd,  J.  1.  The  will  in  question  was 
well  executed.  The  testator  and  the  witnesses  were  all  io 
the  same  room  at  the  moment  the  attestation  was  signed. 
The  witnesses  all  signed  substantially  in  the  presence  of  each 
other^  as  well  as  in  the  actual  presence  of  the  testator,  within 
the  meaning  of  the  statute.  So  far  as  the  witness  Miles  is 
concerned  the  will  was  actually  signed  in  his  presence.  Miles^ 
at  the  request  of  the  testator  and  in  his  hearing,  requested 
the  two  other  witnesses,  Hurley  and  Collins,  then  present 
in  the  same  room,  to  witness  the  will,  in  these  words  :  "Mr. 
Gilman  requests  you  to  witness  his  will."  The  inetrument 
was  then  produced,  already  signed  by  the  testator,  and  in 
his  presence  signed  by  Hurley  and  Collins^  as  witnesses. 
The  testator  had  previously  requested  Miles  to  haye  these 
persons  present  to  witness  the  execution  of  his  will,  and  to  be 
present  himself.  The  testator  understood  the  business  which 
was  then  being  transacted.  He  made  no  objection  to  the  dec- 
laration or  request  made  by  Miles  in  his  presence  and  hearings 
but  proceeded  to  consummate  the  business  for  which  he  came 
there,  the  execution  and  attestation  of  his  will.  The  intent 
to  execute  his  last  will  was  thereby  published  and  declared, 
and  was  also  acknowledged  by  the  testator,  and  the  witnesses 
were  by  him  requested  to  become  attesting  witnesses. 

2.  The  codicil  is  also  well  executed.  An  instrument  is 
signed  at  the  end  when  nothing  intervenes  between  the  in* 
strument  and  the  subscription.  Who  shall  undertake  judi* 
cially  to  say  that  the  subscription  shall  be  one-eighth  of  an 
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inch,  half  an  inch^  two  inches  or  ten  inches  from  the  last  line 
of  the  instrument  ?  The  distance  from  the  last  line  has  not 
been  fixed  by  statute.  The  place  named  in  the  statute  is  the 
end«  The  end  of  an  instrument,  in  writing,  commences  and 
continues  until  something  else,  or  some  other  writing  occurs. 

These  principles  are,  I  think,  in  conformity  with  the  spirit 
of  the  decisions  in  this  state  in  respect  to  the  execution  of 
testamentary  instruments. 

3.  The  decree  of  the  surrogate,  admitting  the  will  to  pro- 
bate, determines  only  the  (Sufficiency  of  its  execution.  In 
respect  to  this  question  the  domicil  of  the  testator  is  unim- 
portant in  this  case. 

[New  Tork  Obkhbal  Tb&m,  NoTember  8, 1862,  Inffraham,  Leonard  and 
Feekham,  Justices.] 


Ths  Mayor,  Aldebmen  and  Commonalty  of  the  City  of 
New  York  t;^.  John  Kerr  and  others. 

The  question  whether  the  titie  to  the  streets  was  in  the  corporation  of  the  dty 
of  New  York,  and  whether  the  corporation  conld  objecti  on  constitutional 
grounds,  to  the  laying  down  of  a  rail  road  track  in  the  streets,  by  the  gran- 
tees under  the  act  of  April  17, 1860,  without  compensation  therefor  being 
made  to  the  corporation  as  owners  of  the  fee,  having  necessarily  been  be- 
fore the  court  in  The  People  et  al,  ▼.  Kerr  et  oZ.,  (87  Barb.  857,)  and  the 
court  there  deciding  that  the  legislature  was  clothed  with  the  power  of 
granting  to  the  defendants  the  right  to  put  down  and  operate  a  rail  road  in 
the  streets  of  the  city  without  paying  any  compensation  for  such  new  use  of 
the  soil  of  the  streets,  either  to  the  corporation,  or  to  the  owners  of  lots 
flronting  on  the  streets,  the  court  will  not  entertain  a  similar  action,  brought 
by  the  corporation  of  ihe  oity,  to  restrain  the  laying  down  and  operating  of 
a  rail  road  by  the  grantees,  under  said  act,  until  the  parties  have  iuToked 
the  judgment  of  the  court  ofappeale  upon  the  questions  iuTolTed. 

APPEAL  from  an  order  made  at  a  special  term,  denying 
the  plaintiffs'  motion  for  an  injunction,  and  dissolving 
the  temporary  injunction.     The  plaintiffs  alleged  in  their 
YoL.  XXXVIII.  24 
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complaint  that  they  are  an  ancient  corporation,  and,  under 
their  charters,  are  possessed  of  divers  property,  liberties,  priv- 
ileges, royalties  and  franchises  of  great  value ;  that  among 
these  are  the  streets,  avenues  and  thoroughfares  of  the  city, 
the  right  to  the  free,  open  and  unobstructed  use  thereof,  and 
the  right  and  franchise  of  laying  out  and  regulating  the 
same ;  the  office  of  licensing  and  of  limiting  (at  discretion  of 
these  plaintiflfs)  the  number  of  those  who  carry  for  hire  within 
the  said  city,  and  of  receiving  and  having  to  these  plaintiffs, 
as  their  property,  fees,  rewards  and  profits  for  the  licenses 
and  permits  so  given ;  and  that  these  plaintiffs  have,from  time 
immemorial,  possessed  and  enjoyed,  and  under  their  charter 
have  and  own  the  exclusive  right  and  property  of  controlling 
and  licensing,  for  fee  and  reward,  all  those  who  use  the  said 
streets  and  thoroughfares  for  carrying  thereupon  persons  and 
property  for  hire.  That  they  have,  at  great  expense,  paved 
said  streets  and  regulated  the  same  and  made  them  conveni- 
ent for  the  passage  and  travel  of  the  inhabitants  of  said  city. 
Th^t,  in  violation  of  the  said  rights,  liberties,  privileges  and 
franchises,  the  defendants,  on  the  first  day  of  September, 
1862,  and  on  divers  days  and  times  between  that  day  and 
the  6th  day  of  October,  1862,  broke  and  entered  a  certain 
close  of  the  plaintiffs,  commonly  called  the  Seventh  avenue, 
and  also  a  certain  other  close  of  the  plaintiffs  called  Broad- 
way, both  closes  being  public  streets  and  highways,  and  from 
Fifty-ninth  street  in  said  city,  along  said  avenue,  southward, 
to  Broadway,  and  from  thence  along  said  Broadway,  in  the 
same  general  direction,  to  Twenty-eighth  street,  in  said  city, 
broke  and  dug  up  the  stone  pavements  which  the  plaintiffs 
had  before  that  time  laid  and  constructed  in  said  Seventh 
avenue  and  Broadway,  and  dug  up,  took  and  carried  away 
great  quantities  of  stones,  earth  and  gravel,  before  constitut- 
ing parts  of  said  Seventh  avenue  and  Broadway,  and  dug  and 
made  great  holes  and  pits  in  the  earth,  and  laid  and  placed 
great  heaps  and  quantities  of  earth,  stones,  timber,  iron  and 
other  things  in  and  upon  the  carriage  way  and  sidewalks 
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which  the  said  plaintiffs  had  made  and  constructed  in  said 
avenue  and  said  Broadway,  and  laid  down  and  placed  in  said- 
avenue  and  Broadway  great  quantities  of  stones,  timber,  iron 
and  other  things,  and  by  the  means  aforesaid  greatly  ob- 
structed and  injured  said  avenue  and  Broadway,  and  not  only 
hindered,  delayed  and  otherwise  greatly  injured  the  plaintiffs 
in  the  pursuit  of  their  lawful  affairs  and  business,  and  in- 
jured and  destroyed  the  property  of  the  plaintiffs,  but  divers 
good  and  worthy  citizens,  whose  right  to  the  free,  open  and 
unobstructed  use  and  enjoyment  of  the  streets,  avenues  and 
public  thoroughfares  of  the  city  the  plaintiffs  were  and  are 
bound  to  protect  and  defend,  were  also  greatly  hindered,  de- 
layed and  injured  in  the  pursuit  of  their  lawful  affairs  and 
business.  That  thereupon,  and  on  or  about  the  seventh  day 
of  October  aforesaid,  the  plaintiffs  did  commence  an  action 
in  this  court  against  the  said  defendants,  to  recover  damages 
against  the  said  defendants  to  the  amount  of  one  hundred 
thousand  dollars  for  the  injuries  sustained,  as  aforesaid,  by 
them,  by  reason  of  the  said  unlawful  acts  of  the  defendants. 
That,  notwithstanding  the  premises,  the  defendants  have 
not  desisted  nor  refrained  from  their  unlawful  acts  and  pro- 
ceedings, nor  have  they  respected  the  rights  of  the  plaintiffs, 
but  they  have  continued  to  dig  up,  to  take  and  carry  away 
great  quantities  of  stones,  earth  and  gravel,  before  constitut- 
ing parts  of  Broadway  from  Twenty-eighth  street  southward 
to  Twentieth  street,  and  to  dig  and  make  great  holes  and  pits 
in  the  said  streets,  and  thereby  to  obstruct  and  create  a  nuis- 
ance in  Broadway  aforesaid,  and  also  by  stones,  timber  and 
iron  rails  laid  therein ;  and  that  the  defendants  also  give  out 
and  threaten  that  they  will,  by  themselves  and  their  agents, 
continue  in  their  said  unlawful  work,  and  that  they  will  con- 
tinue to  dig  into  and  lay  down  stones,  timber  and  iron  rails, 
and  to  injure  the  pavements  and  property  of  the  plaintiffs  in 
the  said  Seventh  avenue,  Broadway  and  University  place, 
and  in  very  many  other  streets  in  said  city ;  and  they  further 
give  out  and  threaten  that  they,  disregarding  the  franchises, 
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offices  and  rights  of  the  plaintiffs,  will  place  and  ran  vehicles 
or  cars  upon  the  said  rails  so  laid,  and  will  carry  persons  and 
property  therein  and  thereupon  for  hire,  and  will,  as  carriers, 
use  the  said  streets  without  obtaining  license  from  the  plain- 
tiffs, and  without  paying  the  plaintiffs  for  the  privilege  of  so 
doing,  and  to  the  irreparable  injury  of  the  plaintiffs.  Where- 
fore the  plaintiffs  demanded  the  judgment  of  the  court,  that 
the  defendants,  their  agents  and  servants,  and  all  persons 
acting  by  or  under  their  authority,  be  perpetually  restrained 
jfrom  digging  into  or  otherwise  interfering  or  meddling  with 
any  of  the  streets  of  the  said  city,  and  from  placing  stones, 
timber  and  rails  in  the  said  streets,  and  from  running  cars 
or  other  vehicles  thereon  for  hire  ;  and  that,  during  the  pen- 
dency of  this  action,  they  be  likewise  restrained ;  and  for 
other  relief,  &c. 

Upon  this  complaint  and  an  affidavit  annexed,  an  order  to 
show  cause  why  an  injunction  should  not  issue  was  granted, 
returnable  on  the  3d  Monday  of  October,  1862,  and  for  a 
temporary  injunction  in  the  mean  time.  On  the  return  day, 
an  affidavit  of  the  defendant  Kerr  was  read,  in  opposition  to 
the  motion,  in  which  he  stated  that  he  was  one  of  the  persons 
engaged  in  laying  and  constructing  the  railroad  referred  to  in 
the  complaint.  That  the  persons  so  engaged  are  some  of 
them  the  original  grantees  named  in  the  act  entitled  ^^  An 
act  to  authorize  the  construction  of  a  rail  road  in  Seventh 
avenue,  and  in  certain  other  streets  and  avenues  of  the  city 
of  New  York,"  passed  April  17, 1860,  and  others  the  assignees 
of  several  of  the  original  grantees,  and  the  acts  so  done  by 
them  had  been  done  and  transacted  under  and  by  virtue  of 
the  grant  and  license  contained  in  said  act.  That  in  laying 
the  said  rail  road  so  far  as  they  had  progressed  therewith,  they 
had  constructed  the  same  upon  the  most  approved  plan  for 
the  construction  of  city  rail  roads,  and  had  been  careful  to 
create  no  annoyance  or  inconvenience  to  the  public  use  of 
said  streets  and  avenues,  except  such  as  was  necessary  for 
that  purpose;  and  as  they  had  progressed  and  laid  said  rail 
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road  they  had  restored  the  pavement  necessarily  disturbed 
and  removed  in  the  course  of  such  construction,  and  made  it 
better  in  many  places  than  it  was  before.  That  the  defend- 
ant had  not,  nor  had  any  other  of  said  grantees  or  of  said 
associates,  as  the  deponent  was  informed  and  believed,  any 
intention  of  running  vehicles  or  cars  upon  said  rail  road,  or 
on  the  rails  so  laid,  or  as  carriers  to  use  said  streets,  without 
paying  the  plaintiffs  the  license  fee  annually  for  each  car  run 
thereon,  as  required  in  and  by  the  said  act  authorizing  the 
construction  of  said  rail  road.  That  the  deponent  and  his 
said  associates  had  caused  the  title  of  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York,  in  and  to  the  parts  of 
the  several  streets  and  avenues  mentioned  in  the  complaint, 
and  in  and  through  which  said  rail  road  has  been  partly  built, 
to  be  investigated,  and  that  neither  at  the  time  of  the  passage 
of  the  said  act,  nor  at  any  time  since  have  the  plaintiffs  had, 
held  or  possessed  any  title  or  interest  in  said  streets  or  ave- 
nues, except  such  as  have  been  conferred  upon  them  under 
proceedings  had  or  taken  under  the  provisions  of  the  act  en- 
titled "  An  act  to  reduce  several  laws  relating  particularly 
to  the  city  of  New  York  into  one  act,"  passed  April  9,  1813, 
and  the  several  acts  in  addition  to,  and  amendatory  thereof, 
and  that  their  title  and  interest  in  said  streets  and  avenues 
has  been  and  is  upon  trust  that  the  same  be  appropriated  and 
kept  open  for,  or  as  part  of,  a  public  street  or  avenue  forever, 
in  like  manner  as  the  other  public  streets  and  avenues  in  the 
said  city  are,  and  of  right  ought  to  be,  as  presented  by  the 
178th  section  of  said  act.  That  the  plaintiffs  do  not  possess 
under  their  charter,  or  otherwise,  exclusive  of  legislative  in- 
terference and  control,  any  right  to  the  free  and  unobstructed 
use  of  the  streets  and  avenues  of  said  city  or  of  laying  out  or 
regulating  the  same,  or  of  licensing  at  discretion  the  number 
of  persons  who  carry  passengers  for  hire  in  said  city,  or  of 
receiving  to  their  own  use,  or  as  their  property,  the  fees,  re- 
wards, or  profits  of  licenses  given  therefor,  nor  any  exclusive 
light  or  property,  independent  of  the  aforesaid  legislative  in- 
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terference  and  control,  of  controlling  and  licensing  those  who 
iise  the  streets  or  thoroughfares  of  said  city,  for  carrying  there* 
upon  persons  for  hire,  nor  have  the  plaintiffs  any  private  right 
or  property  in,  or  control  over  said  streets  and  avenues,  or  in 
the  use  thereof,  which  is  not  suhject  to  the  control  and  dispo- 
sition of  the  legislature,  to  the  extent  and  in  the  manner 
they  have  by  the  aforesaid  act,  authorizing  the  construction 
of  said  rail  road,  assumed  to  control  and  dispose  thereof. 

The  court  made  an  order  denying  the  motion  for  an  injunc- 
tion, and  dissolving  the  temporary  injunction,  with  costs. 

Oreene  C.  JBronson  and  Edwards  PierreporUy  for  the  ap- 
pellants. 

H.  W.  JBobinson,  for  the  respondents. 

By  the  Court,  Leonard,  J.  Could  any  substantial  dif- 
ference be  perceived  between  the  present  case  and  that  of  The 
People  ex  reL  The  Trustees  of  the  Sailors'  Snug  Harbor 
and  others  v.  John  Kerr  and  others,  decided  by  this  court 
at  general  term  in  July  last^  it  might  be  profitable  to  give  my 
own  views  upon  the  merits  of  this  controversy. 

The  question  was  necessarily  before  the  general  term  in 
that  case  whether  the  title  to  the  streets  was  in  the  corpora- 
tion of  the  city  of  New  York,  and  whether  the  corporation 
could  object,  on  constitutional  grounds,  to  the  laying  down 
a  rail  road  track  in  the  streets  of  the  city  by  these  defendants 
without  compensation  therefor  being  paid  to  the  corporation 
as  owners  of  the  fee,  under  the  authority  of  an  act  of  the 
legislature. 

That  decision,  although  upholding  the  title  of  the  city  of 
New  Tork  to  the  streets  in  fee  simple  in  trust  for  the  use  of 
the  public  as  highways,  expressly  decided  that  the  legisla- 
ture were  clothed  with  the  power  of  granting  to  the  defend- 
ants the  right  to  put  down  and  operate  a  rail  road  in  the 
streets  of  the  city  without  paying  any  compensation  for  such 
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new  use  of  the  soil  of  the  streets^  either  to  the  corporation 
of  the  city  of  New  York,  or  to  the  owners  of  lots  fronting  on 
the  streets. 

We  think  it  nnprofitable  that  any  farther  conflict  of  au- 
thority should  occur  upon  this  question  in  courts  of  the  same 
jurisdiction^  and  that  the  parties  interested  should^  if  they 
think  proper,  invoke  the  judgment  of  the  court  of  last  resort 
upon  these  questions,  which  have  so  long  occupied  the  atten- 
tion of  different  judges  of  this  court^  and  have  called  forth 
such  a  diversity  of  opinions* 

The  order  appealed  from  should  therefore  he  affirmed,  with 
$10  costs  of  the  appeal  to  abide  the  event. 

[Nbw  Tobk  Gbnbbal  Tbrx,  Noyember  8, 1862.  Ingrahamf  Leonard  and 
PickKam,  JoaUces.] 


Pbqubno  V8.  Tatlok  and  others. 

Upon  a  8a]e  of  molasses,  made  at  HaTana,  b7  P.  to  IT.  P.  &  Co.  the  pnrcbasen 
agreed  to  pay  the  price,  on  delivery.  Sabsequeotly,  after  U.  P.  &,  Co.  had 
become  embarrassed,  and  at  a  time  when  their  bankniptcy  was  imminent, 
they  obtained  the  deliTory  of  the  molasses  oti  board  their  Teesel,  and  pro- 
cured a  bill  of  lading  thereof.  HaTing  failed,  without  the  knowledge  of  P., 
they  cansed  the  vessel  so  laden  with  the  property,  to  depart  for  New  Tork, 
consigned  to  M.  T.  &  Co.,  without  paying  for  the  molasses,  and  upon  pay- 
ment being  demanded,  they  refused  it,  for  Want  of  ability.  Held  that  there 
was  sufficient  evidence  of  the  fraudulent  intention  of  V.  P.  &  Co.  to  obtain 
the  delivery  of  the  property  without  payment  of  the  price,  to  require  that 
question  to  be  submitted  to  the  Jury,  in  an  action  by  P.  against  a  subse- 
quent purchaser,  to  recover  the  value  of  the  goods. 

ffdd,  alsOf  that  if  the  intent  of  the  purchasers  was  fraudulent  (which  it  was 
for  the  jury  uTdetermine)  then  the  production  at  the  trial  of  a  note  given  by 
Ihem  at  the  time  of  the  sale,  for  a  part  of  the  price,  and  an  offer  to  surrender 
it,  was  in  season ;  even  if  it  should  be  found  that  the  sale  was  partly  upon 
credit.  And  this,  although  the  note  might  have  been,  at  some  period,  out 
of  the  hands  of  the  plaintiff;  provided  the  possession  and  elcltlsive  inter- 
est was  in  him  at  the  time  of  the  trial. 

This  is  the  rule  where  the  note  is  that  of  the  fra«dident  vendee,  and  not  tlM 
note  of  a  third  party. 
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EM,  furfhtr,  that  the  right  of  stoppage  in  irantit^  was  not  la  the  case ;  the 
deliTery  of  the  property  hy  the  vendor  on  hoard  the  Tessel  of  the  purchasers 
having  placed  the  same  entirely  io  their  dominion,  and  the  property  having 
reached  its  destination,  as  between  the  vendor  and  vendees.  And  the  mo- 
lasses was  not  tf»  trcuuiiu,  as  between  them,  on  its  passage  finom  Cuba  to 
New  York. 

JJio  hM,  that  if  the  note  given  by  the  purchasers  was  purely  an  accommoda- 
tion note,  and  not  an  advance  upon  the  security  of  the  molasses  when  deliver- 
ed;  or  if  the  purchasers,  at  the  time  the  vendor  made  his  demand  for  pay- 
ment, w^ved  a  return  of  the  note ;  the  Jury  would  have  been  justified  ia 
finding  for  the  plaintiff  as  upon  a  conditional  sale.  But  if  the  note  was  an 
advance  upon  such  terms  as  to  entitle  the  purchasers  to  claim  the  right  to 
appropriate  so  much  of  the  price  of  the  molasses  as  would  be  sufficient  to 
meet  the  note,  and  there  was  no  subsequent  waiver  of  that  right,  then  the 
sale  was  not  conditional.  That  the  delivery  must  be  considered  conditional 
as  to  the  whole  of  the  property,  or  as  to  none. 

THIS  action  was  brought  by  the  plaintiff^  a  resident  of 
Oaba,  against  the  defendants^  to  recover  the  value  of  a 
cargQ  of  49,222  gallons  of  molasses,  shipped  from  thence 
early  in  July,  1859,  and  without  the  plaintiff's  authority, 
consigned  by  the  firm  of  Ulrici,  Playle  &  Co.,  of  that  island, 
to  Moses  Taylor  &  Co.,  of  the  city  of  New  York.  The  an- 
swers of  the  defendants  deny  that  the  molasses  was,  when 
shipped,  the  property  of  the  plaintiff,  but  aver  that  the  same 
belonged  to  the  firm  of  Ulrici,  Playle  &  Co.,  and  the  defend- 
ants also,  in  substance,  allege,  that  upon  the  arrival  of  the 
property  here,  the  same  was  seized  under  attachments  issued 
at  the  suit  of  creditors  of  that  firm,  and  sold  to  satisfy  their 
demands.  Upon  the  trial  it  was  proven  and  conceded,  that 
the  plaintiff  was  owner  of  the  molasses  until  the  same  was 
laden  on  board  the  Union  State ;  and  the  real  question  was, 
whether  the  firm  of  Ulrici,  Playle  &  Co.  then,  as  against  the 
plaintiff,  became  owners  as  purchasers  from  him.  If  they 
did,  the  plaintiff  would  not  be  entitled  to  recover.  If  they 
did  not,  he  must  prevail,  inasmuch  as  it  was  not  pretended 
that  either  of  the  defendants  had  purchased  or  made  advances 
upon  the  property.  The  circumstances  under  which  the  mo- 
lasses was  delivered  on  board  the  Union  State,  were  substan- 
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tially  as  follows :  On  the  28th  of  February,  1859,  the  plaintiff, 
at  Havana,  agreed  to  sell  to  the  firm  of  IJlrici,  Playle  &  Co. 
100,000  gallons  of  molasses,  and  by  another  agreement  of 
May  6th,  1859,  50,000  gallons  more.  The  first  named  quan- 
tity of  about  100,000  gallofns  was  delivered  in  two  cargoes, 
on  board  the  Grampus  and  Crocus ;  the  cargo  by  the  latter 
not  having  been  shipped  until  after  the  making  of  the  agree- 
ment of  May  6th.  The  lading  of  the  cargo  of  the  Union 
State  commenced  June  20th,  and  was  finished  on  the  30th 
of  June,  or  the  1st  or  2d  of  July.  The  cargo  was  delivered 
at  Carahatas,  which  is  about  200  miles  from  Havana,  the 
ordinary  time  for  mail  communication  between  the  two  places 
being  from  three  to  five  days.  The  Union  State  lay,  at  the 
time  she  received  the  cargo,  inSagua  La  Grande  bay,  Sagua 
La  Grande  being  about  twenty  miles  from  Carahatas.  There 
is  a  telegraphic  communication  between  the  former  place  and 
Havana,  but  none  from  thence  to  Carahatas.  The  molasses 
was  conveyed  from  the  warehouses  of  the  plaintiff  to  the 
Union  State  in  lighters,  and  as  each  load  was  delivered,  the 
captain,  Fozwell,  gave  receipts  therefor.  It  was  customary 
for  captains  to  give  such  receipts,  and  this  was  known  to  the 
firm  of  Ulrici,  Playle  &  Co.  And  that  these  were  given 
was  also  known  to  them.  These  receipts,  as  stated  by  Fox- 
well,  the  defendants'  witness,  were  given  that  the  holder 
thereof  might  be  entitled,  on  their  presentation,  to  receive 
bills  of  lading  for  the  cargo.  The  usage  of  the  island,  as 
proven  by  two  witnesses,  and  not  denied,  is,  that  the  holder 
of  such  receipts  retains  his  property  in  and  control  over  the 
cargo  embraced  in  them  until  they  are  surrendered.  And 
Ulrici  states  that  the  plaintiff's  consent  was  necessary  for 
shipping  the  molasses  as  well  as  for  dispatching  the  vessel. 
Before  the  cargo  was  laden  on  board,  and  as  early  as  June 
25th,  the  firm  of  Ulrici,  Playle  &  Co.  knew  they  were  in- 
solvent and  must  fail.  Playle  says  the  firm  failed  in  June. 
Barroso  and  Pequeno  state  the  failure  to  have  been  on  the 
2d  of  July.    Ulrici  swears  it  suspended  July  4th,  but  he  de- 
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clined  to  state  whether  the  members  of  the  house  had  re* 
solved  to  stop  before  the  Union  State  sailed,  or  to  give  anj 
information  as  to  the  pecuniary  condition  of  the  firm.  Mig- 
uel Newhall  was  employed  by  Ulrici,  Playle  &  Co.  to  receive 
for  them  and  gauge  the  molasses  *as  it  was  sent  on  board. 
And  when  the  cargo  was  complete  he  gave  to  the  plaintiff's 
agent  a  receipt,  stating  the  quantity  delivered,  intended  as  a 
Youcher  to  enable  the  seller  to  demand  and  collect  the  price. 
No  member  of  the  firm  of  Ulrici,  Playle  &  Co.  was  in  Cara- 
hatas  when  the  molasses  was  shipped.  Their  place  of  busi- 
ness was  Havana,  and  there  also  was  the  plaintiff's  counting 
house.  It  was,  therefore,  impossible  for  the  plaintiff  to  de- 
mand the  money  for  the  cargo  the  instant  it  was  delivered  on 
board ;  but  such  demand  was  made  so  soon  as  the  vouchers 
and  bill  could  be  transmitted  to  him  in  Havana.  And  upon 
demand  made,  the  reply  was  that  it  could  not  be  noet,  be- 
cause the  house  had  suspended  payment.  Thereupon  a  tele- 
gram was  immediately  dispatched  by  the  plaintiff  to  his 
agent  at  Carahatas  to  stop  the  Union  State  and  take  posses- 
sion of  the  molasses  ;  but  this  was  received  about  sixty  hours 
after  she  had  sailed.  The  time  of  sailing  is  stated  by  L. 
Pequeno  to  have  been  the  3d  of  July ;  but  Foxwell,  the 
master,  states  it  was  on  the  ^h,  about  6  or  7  o'clock  in  the 
morning.  Several  days  before  the  cargo  was  laden  on  board 
the  Union  State,  the  firm  of  Ulrici,  Playle  &  Co.  knew  they 
were  insolvent  and  must  soon  suspend ;  and  as  by  the  law 
of  Cuba  the  insolvent  cannot,  after  he  becomes  such,  acquire 
title  to  property  purchased,  this  fact  was  concealed  from  the 
plaintiff  until  the  vessel  could  be  hurried  off.  The  depart- 
ure of  the  vessel  was,  as  to  the  plaintiff  and  his  agent,  kept 
secret.  No  application  was  ever  made  to  either  for  the  cap- 
tain's receipts  for  cargo,  nor  for  permission  to  sign  bills  of 
lading,  nor  for  leave  to  dispatch  the  ship ;  and  these  receipts 
were  retained  by  the  plaintiff  until  they  were  produced  as 
evidence  in  this  cause.  Bills  of  lading  were,  however,  signed 
by  the  captain,  and  delivered  to  the  agents  of  Ulrici,  Playle  & 
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Co.  as  soon  as  the  cargo  was  laden  on  board^  and  these  had  been 
made  out  in  Havana  by  that  firm,  and  sent  by  or  delivered 
to  Newhall,  who  procured  the  captain's  signature  thereto,  on 
the  4th  of  July  ;  although  the  bills  were  dated  the  2d.  Be- 
fore the  molasses  reached  New  York  notice  was  given  to  the 
defendants  of  the  plaintiff's  rights  and  claims,  but  these 
were  disregarded,  and  the  property  aftewards  sold  by  them. 
On  the  foregoing  facts,  the  court  dismissed  the  complaint 

The  plaintiff  insisted  that  the  court  erred  in  not  directing 
a  verdict  in  his  favor.  (1.)  Because,  as  holder  of  the  cap- 
tain's receipts,*  he  retained  the  absolute  control  over  and 
right  to  the  possession  of  the  molasses,  until  he  should  be 
paid  therefor.  (2.)  Because,  as  the  same,  or  at  least  a  part 
thereof,  was  sold  for  cash,  the  title  thereto  did  not  vest  in 
Ulrici,  Playle  &  Co.  until  payment  of  the  price,  the  right  to 
insist  upon  which  as  a  condition  precedent,  the  plaintiff  did 
not  waive.  (3.)  Because,  by  the  law  of  Cuba,  under  which 
the  rights  of  the  parties  are  to  be  determined,  the  plaintiff, 
upon  the  insolvency  of  Ulrici,  Playle  &  Co.,  had  a  right  to 
reclaim  the  molasses,  whether  the  same  was  sold  for  cash  or 
upon  credit.  (4.)  Because,  on  the  facts  as  proven,  the  plaintiff 
had  a  right,  which  he  exercised,  to  stop  the  property  in  tran- 
situ, (5.)  And  at  all  events,  even  had  the  court  been  ad- 
verse to  the  plaintiff  upon  the«e  grounds,  it  was  bound  to 
have  submitted  to  the  jury  the  questions  whether  or  not  the 
delivery  of  the  molasses  to  Ulrici,  Playle  &  Co.  was  condi- 
tional or  unconditional ;  and  whether  or  not  they  obtained 
possession  of  the  same  fraudulently. 

The  cause  came  before  the  court  upon  exceptions  taken  by 
the  plaintiff  to  the  dex^ision  of  the  judge,  upon  the  trial, 
dismissing  the  complaint,  and  which  were  directed  to  be 
heard  in  the  first  instance  at  the  general  term. 

E.  W.  Stoughton  and  F.  H.  Dyhera^  for  the  plaintiff. 
I.  The  plaintiff,  by  virtue  of  the  usage  of  Cuba,  and  of  the 
law  merchant,  by  receiving  and  holding  the  captain's  receipts 
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for  the  cargo  in  question,  retained  the  control  over  and  right 
to  the  possession  of  the  same ;  and  the  firm  of  XJlrici,  Playle 
&  Co.  in  obtaining  possession  of  the  molasses  without  the 
plaintiff's  consent,  did  so  wrongfully,  and  neither  they  nor 
their  creditors  are  entitled  to  hold  the  same.  {Buck  v.  Hat^ 
field,  5  Bam.  &  Aid.  632.  Craven  v.  Byder,  6  Taunt.  433. 
Brower  v.  Peahody,  3  Keman,  121.  Abbott  on  Shippingj 
marg.  p.  321.  Jones  v.  Bradner,  10  Barb.  193.  Blossom 
V.  Champion,  37  id.  554.) 

II.  The  molasses  in  question,  or  at  least  a  part  thereof, 
was  sold  for  cash,  payable  on  delivery.  Paynftnt  of  the  price 
or  waiver  thereof,  was,  therefore,  a  condition  precedent  to  the 
vesting  of  title  in  the  firm  of  Uhici,  Playle  &  Co.  Hence, 
independent  of  the  said  receipts,  the  plaintiff  having  de- 
manded the  price  as  soon  as  he  could  after  delivery  on  board, 
and  having  t^ken  immediate  steps  to  assert  his  right  to  the 
possession  of  the  property,  is  now  entitled  to  recover  the  same, 
as  against  that  firm,  and  all  others  claiming  as  their  credit- 
ors. Whether  the  delivery  is  absolute  or  unconditional,  and 
whether  payment  of  the  price  as  a  condition  to  the  vesting 
of  title  has  or  has  not  been  waived,  depends  upon  the  con- 
duct and  intent  of  the  parties  at  the  time.  It  is  not  neces- 
sary for  the  seller  to  declare,  when  delivery  is  made,  that  he 
does  so  on  condition  of  receiving  payment ;  for  such  delivery 
will  be  conditional,  if  the  intent  of  the  parties  that  it  should 
be  so  can  be  inferred  from  their  acts  and  the  circumstances 
of  the  case,  and  whether  the  delivery  was  conditional,  or 
whether  the  condition  has  been  waived  is  for  the  jury. 
{Morris  v.  Bexford,  18  N.  T.  Bep.  652.  Smith  v.  Lynes, 
1  Seld.  41.)  1.  The  cargo  was  sold  wholly  or  in  part  for 
cash,  and' it  is  not  very  material  to  consider  which  branch  of 
this  proposition  be  correct,  for  if  part  only  was  payable  on 
delivery,  the  same  principles  of  law  would  apply  as  to  de- 
livery, waiver,  &c.,  as  though  payment  of  the  entire  sum 
was  to  be  made.  That  the  entire  cargo  was  to  be  paid  for  in 
cash  on  delivery  seems,  however,  to  be  clear  from  the  follow- 
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ing  confliderations :  1.  The  molasses  was  sold  at  the  current 
price  of  Cardenas  on  the  day  it  should  begin  to  be  received. 
The  evidence  is  uncontradicted  that  sales  of  molasses,  in  Cuba, 
were  always  for  cash.  The  current  rates  mentioned  in  the 
contract  were,  therefore,  necessarily  to  be  cash  rates.  (2.)  It , 
is  not  stated  in  the  contract  that  the  note  for  $7277.50  was 
to  be  received  in  part  pajrment  of  the  molasses,  and  there- 
fore the  contract  is  consistent  with  the  proof,  that  it  was 
given  for  the  accommodation  of  the  plaintiff;  and  Ulrici 
admits  that  it  was  not  given  upon  the  request  or  for  the 
accommodation  of  his  firm.  (3.)  The  cash,  says  Ulrici,  was 
to  be  paid  in  Havana  ;  and  that  the  note  was  not  by  his  firm 
treated  as  part  payment,  is  evident  from  his  testimony  thai 
when  his  firm  failed  they  owed  the  plaintiff  $10,918.35,  and 
is  also  shown  by  the  approval  as  cash  by  Ulrici,  Playle  & 
Co.,  of  the  bills  for  the  entire  cargo.  If,  however,  it  can, 
upon  the  contract  and  facts  proven,  be  held  that  the  note 
operated  as  a  payment  or  extension  of  credit,  as  to  that  part 
of  the  price  which  its  amount  covered,  then  very  clearly  as 
to  the  balance,  amounting  to  nearly  $4000,  payment  was  to 
be  made  in  cash  on  delivery ;  for  there  was  certainly  no  under- 
standing, express  or  implied,  that  payment  of  this  was  to  be 
postponed ;  and  as  the  presumption  is  that  all  sales  made  are 
for  cash,  he  who  would  overcome  this  must  establish  the  con- 
trary by  affirmative  proof.  {Tipton  v.  FeitneVj  20  N.  Y. 
Bep.  425.  1  Farsons  on  Cont.  marg.  p.  463.)  2.  Not 
only  was  the  sale  for  cash,  but  the  plaintiff  did  not  by  de- 
livering the  molasses  on  board  the  vessel,  waive  his  right  to 
insist  upon  payment  of  the  price,  as  a  condition  precedent 
to  the  vesting  of  title  and  right  to  possession  in  the  buyers. 
Demand  of  payment  could  not  be  made  until  the  property 
was  placed  on  board,  and  then  it  could  be  done  only  by  send- 
ing the  bills  and  vouchers  to  Havana,  where  the  firm  resided. 
This  was  done  with  all  possible  despatch,  and  when  payment 
was  refused,  an  effort  was  made  by  the  plaintiff  at  the  earli- 
est moment  possible  to  reclaim  the  possession  of  the  goods. 
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If,  however,  upon  the  proof,  any  doubt  could  have  been  en- 
tertained upon  this  point,  the  question  of  conditioDal  deliv- 
ery, or  waiver,  or  both,  should  have  been  submitted  to  the 
jury,  in  conformity  with  the  rule  laid  down  in  the  cases 
,  above  cited. 

III.  By  the  law  of  Cuba,  as  proven,  the  fact  that  the  firm 
of  TJlrici,  Playle  &  Co.  were  insolvent  at  the  time  the  molasses 
was  laden,  entitled  the  plaintiff  to  reclaim  the  same,  whether 
sold  for  cash  or  upon  credit.  By  virtue  of  that  law,  the 
plaintiff  had  a  lien  upon  and  could  exercise  dominion  over 
the  property,  so  long  as  it  remained  in  the  condition  in 
which  this  did  on  board  the  vessel. 

lY.  Under  the  circumstances  of  this  case  the  plaintiff, 
even  if  we  assume  the  molasses  to  have  been  sold  on  credit, 
would  have  been  entitled  to  stop  the  same  in  tranaitUy  and 
this  right  he  sufficiently  exercised.  (1  Parsons  on  Mar,  LaWy 
342,  dec,    Harris  v.  Hartj  6  Duer,  606.) 

V.  There  was  abundant  evidence  from  which  to  infer  that 
the  property  was  obtained  with  the  fraudulent  intent  not  to 
pay  therefor ;  and  this  question  should  have  been  submitted 
to  the  jury. 

J,  LarocquCy  ti.  Merrihew  and  A,  J.  Fanderpoely  for 
the  defendants.  I.  The  contracts  and  receipts  for  the 
molasses  make  a  clear  case  of  absolute  and  unconditional 
delivery  by  the  plaintiff  to  Ulrici,  Playle  &  Co.  1.  No  pay- 
ment whatever,  either  in  cash  or  note,  was  to  be  made  by  the 
purchasers  as  a  condition  of  the  delivery ;  on  the  contrary, 
notes  for  the  approximate  amount  had  been  given  in  ad- 
vance, and  the  small  balance,  if  any  there  might  be,  was  to 
be  settled  "at  the  exhibition  of  the  account."  2.  Even  if 
there  had  existed  the  right  to  insist  on  payment,  as  a  condi- 
tion of  delivery,  it  would  have  been  clearly  waived  by  the 
acceptance  of  NewhalVs  receipt  for  the  molasses,  on  account 
of  the  purchasers,  and  without  any  condition  or  reservation 
whatever.     {Smith  v.  LyneSy  1  Seld.  41,  and  cases  cited.) 
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3.  Under  these  circumstances,  the  retention  by  the  plain- 
tiff of  the  captain's  receipts,  and  of  his  own  agent's  certifi- 
cates of  the  delivery,  so  much  relied  on,  becomes  utterly 
insignificant  and  immaterial.  (1.)  The  contracts  and  the 
established  practice  between  the  parties  in  the  cases  of  the 
two  previous  vessels,  fully  proved  and  undisputed,  entitled 
Ulrici,  Playle  &  Co.  to  the  bills  of  lading  at  Carahatas,  on 
the  completion  of  the  loading  of  the  vessels,  without  waiting 
for  the  receipts  to  go  to  Havana,  for  payment  to  be  made  there, 
and  advice  of  it  to  be  returned  to  Carahatas.  (2.)  The 
usage  attempted  to  be  proved,  therefore,  had  nothing  to  do 
with  the  case.  The  parties  had  made  their  own  stipulations 
and  established  their  own  practice ;  and  such  a  usage,  in- 
volving a  detention  of  eight  or  ten  days  of  a  vessel  loaded 
and  ready  for  sea,  would  be  unreasonable  and  absurd,  and 
is  not  pretended  by  any  witness.  (3.)  Conceding  for  the 
sake  of  the  argument,  that  the  possession  of  the  receipts 
might  have  entitled  the  plaintiff  to  make  some  reclamation 
against  the  vessel,  if  the  bills  of  lading  had  been  improperly 
delivered  to  Ulrici,  Playle  &  Co.,  it  could  have  no  other 
effect,  and  the  evidence  of  a  full,  unqualified  delivery  to  the 
latter,  already  noticed,  would  be  a  perfect  answer  even  to 
that  claim.  It  will  scarcely  be  pretended  that  a  shipper 
cannot  part  with  his  title  to  the  property  shipped,  otherwise 
than  by  transfen'ing  the  shipping  receipts.  4.  Testing  the 
case  by  the  law  of  Cuba,  the  9th  subdivision  of  section  1114 
of  the  Spanish  code  fully  covers  the  case,  even  in  favor  of 
the  syndics  under  the  foreign  bankrupt  law,  and  supposing 
the  property  to  have  remained  in  Cuba.  Nothing  is  better 
settled,  however,  than  that  foreign  bankrupt  laws  and  pro- 
ceedings do  not  affect  rights  of  property  in  this  country,  in 
cases  like  the  present.  (Abraham  v.  Flestoro,  3  Wend,  538.) 
II.  There  neither  existed  a  right  of  stoppage  in  transitu 
in  favor  of  the  plaintiff  in  this  case,  nor  was  any  such  right 
attempted  to  be  exercised  by  him,  before  he  brought  suit,  as 
was  necessary  to  render  it  now  availing.     1.  This  was  the 
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case  of  the  delivery  of  the  property  to  the  agent  of  the  par- 
chaser^  at  a  port  not  the  place  of  residence  of  the  purchaser, 
on  hoard  a  vessel  chartered  by  the  latter,  for  transportation 
not  to  him,  but  to  a  foreign  port,  on  a  new  consignment  on 
his  account,  which  forms  an  express  exception  to  the  right 
of  stoppage  in  transitu  by  the  mercantile  law.  {Stevens  v. 
Wheeler,  27  Barb.  658,  per  Ingraham,  J.  Harris  v.  Hartj 
6  -Dwcr,  616.  Bohtlingk  v.  Tnglis,  3  East,  331.  Fowler  v, 
McTaggart,  cited,  with  approval,  in  the  two  preceding  cases. 
Inglis  V.  Usherwood,  1  East,  521.  Hodgson  v.  Lay,  7  T,  B, 
442.  Valpy  v.  Gibson,  4  Man.,  Gr.  &  Scott,  837.)  2.  The 
right  of  stoppage  in  transitu  is  a  right  not  in  disaffirmance 
of  the  contract,  but  in  affirmance  of  it,  and  for  security  of 
the  payment  of  the  contract  price ;  the  vendor  exercising  the 
right  being  entitled,  after  application  of  the  proceeds  of  the 
goods  towards  payment,  to  sue  the  vendee,  and  recover  the 
deficiency.  Here,  on  the  contrary,  the  plaintiff  expressly 
repudiated  the  contract  by  his  notices,  both  to  Moses  Taylor 
&  Co.  and  to  the  sheriff.  (2  Kenfs  Com.  540-542,  marg. 
paging.    Mottram  v.  Heyer,  5  Denio,  636.) 

III.  Even  if  the  plaintiff  had  been  entitled  to  rescind  the 
contract,  and  to  reclaim  ^he  goods  on  the  failure  of  Ulrici, 
Playle  &  Co.  to  pay  for  them,  (as  already  attempted  to  be 
shown  that  he  had  not,)  he  could  not,  in  any  event,  do  so 
without  tendering  back  the  note  for  $7277.50,  before  the 
commencement  of  this  action ;  that  note  having  been  pro- 
cured to  be  discounted  by  him,  and  not  having  matured  when 
the  action  was  commenced.  (The  Matteawan  Co.  v.  Bentley, 
13  Barb.  641.  Wheaton  v.  Baker,  14  id.  594.  Baker  v. 
Bobbins,  2  Denio,  136.     Hogan  v.  Weyer,  5  Hill,  389.) 

IV.  If  an  offer  to  return  it  on  the  trial  would  have  been 
sufficient,  (which  is  denied,)  no  such  offer,  which  can  avail 
the  plaintiff,  was  made.  An  offer  was  made  to  return  a 
paper  which  the  plaintiff  alleged  to  be  the  note  in  question^ 
but  the  identity  of  which  was  disputed  by  the  defendants, 
and  no  proof  of  it  offered  by  the  plaintiff. 
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y.  There  was  no  evidence  to  carry  the  cause  to  the  jury 
upon  the  question  of  fraud,  by  Ukici,  Playle  &  Oo.,  in 
making  the  purchase.  (Broum  v.  Montgomery,  20  Hf,  T. 
Sep.  287.  ^icAofo  v.  Pinner,  18  id.  296.)  1.  There  was 
no  evidence  of  their  insolvency  when  the^purcliase  was  made. 
2.  There  was  no  evidence  of  any  representations  made  by 
them.  3.  There  was  no  evidence  of  any  fraudulent  practice 
or  contrivance  to  obtain  possession  after  the  purchase,  or  even 
that  they  were  insolvent  when  they  obtained  possession. 

VI.  The  several  rulings  of  the  learned  judge  upon  the 
trial,  on  questions  of  evidence,  which  were  excepted  to  by 
the  counsel  for  the  plaintiff,  were  correct. 

By  the  Court,  Lbonari),  J.  The  question  of  first  moment 
in  this  case  is  whether  there  was  sufficient  evidence  of  fraud- 
ulent intent  on  the  part  of  the  purchasers  of  the  molasses 
to  require  the  judge  at  the  trial  to  submit  that  question  to 
the  jury. 

The  molasses  was  delivered  after  the  purchasers  had  be- 
come embarrassed,  and  at  a  time  when  their  bankruptcy  was 
imminent ;  the  vessel  chartered  by  the  purchasers  to  receive 
and  convey  the  plaintiff's  molasses,  was  dispatched  from  her 
port  in  Cuba  laden  with  50,000  gallons ;  the  bill  of  ladii^ 
for  this  cargo  famished  by  the  plaintiff  was  obtained  an4  for- 
warded by  the  purchasers  to  New  York  after  their  failure  and 
insolvency  had  become  publicly  known  at  Havana,  where 
th^  resided ;  and  all  this  occurred  while  the  plaintiff  was 
ignorant  of  any  change  in  their  pecuniary  affsdrs. 

The  price  of  the  molasses  was  by  the  agreement  of  tiie 
parties  payable  on  delivery ;  but  the  purchasers  having  ob- 
tained the  delivery  on  board  their  vessel,  and  having  obtained 
a  bill  of  ladhig,  caused  the  vessel,  so  laden,  to  depart  for  her 
port  of  destination  after  their  public  failure  at  Havana,  with- 
out making  payment  for  the  molasses,  and  upon  payment  be- 
ing demanded  refused  it,  for  want  of  ability  or  oix  account  of 
their  insolvency. 

Yoi,,  XXXVIII.  2§ 
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There  can  be  little  doubt  that  the  purchasers  knew,  when 
the  molasses  was  being  delivered,  when  they  obtained  the  bill 
of  lading  and  when  the  vessel  sailed,  that  the  price  w;ould 
not  be  paid  on  delivery,  and  that  they  knowingly  deprived 
the  plaintiff  of  the.power  to  assert  his  title,  and  resume  the 
possession  of  his  property.  Their  intention  to  refuse  pay- 
ment after  the  delivery  had  been  completed  was  during  all 
this  time  at  least  probable. 

It  is  said  that  the  plaintiff  had  changed  the  terms  of  the 
contract  of  sale  by  receiving  the  note  of  the  purchasers  for 
$7277.50,  an  estimated  approximation  to  the  value  of  the 
molasses  to  be  delivered  under  the  contract  of  May  6,  1859, 
and  of  41,000  gallons  to  be  delivered  under  a  former  agree- 
ment. The  price  depended  on  the  market  value  at  the  time 
of  delivery.  Upon  making  up  the  account  after  the  full  de- 
livery, it  appeared  that  a  sum  exceeding  $3600  remained  due 
beyond  the  aniount  of  the  note.  As  to  this  sum,  it  is  beyond 
question  that  there  was  no  extension  of  credit,  and  that  it 
was  payable  when  the  delivery  was  completed. 

It  is  not  wholly  clear  whether  there  was  an  extension  of 
credit  ^ro  tanto  intended  by  the  parties,  upon  the  giving  of 
the  note.  The  note  is  contemplated  and  agreed  upon  in  the 
contract  of  sale.  No  credit  upon  the  molasses  is  mentioned, 
and  it  was  by  custom,  as  well  as  by  the  absence  of  any  terms 
of  credit  in  the  agreement,  to  be  paid  for  on  delivery.  The 
plaintiff  testifies  that  the  note  was  given  for  his  accommoda- 
tion. This  evidence  was  not  inconsistent  with  the  contract. 
It  is  also  consistent  with  the  implied  admissions  of  the  pur- 
chasers when  the  account  was  presented  for  payment  The 
whole  sum  due,  without  reference  to  the  note,  was  demand- 
ed, and  no  objection  was  made  that  there  had  been  an  exten- 
sion of  credit  as  to  any  part  of  the  price,  or  that  they  were 
entitled  to  a  surrender  or  credit  for  the  amount  of  the  note. 
I  find  no  evidence  tending  to  a  contrary  conclusion,  except 
the  receipt  given  by  the  plaintiff  when  he  received  the  note 
on  the  6th  May,  1859,  the  same  day  the  contract  bears  date. 
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In  the  receipt  the  note  is  stated  to  be  an  anticipation  npon 
the  price  of  the  molasses.  This  was  about  six  weeks  prior  to 
the  delivery  of  the  molasses.  The  purchasers  had  no  secu- 
rity for  the  note  when  it  was  delivered.  It  follows  that  the 
note  Was  advanced  upon  the  credit  of  the  plaintiff,  and  upon 
the  expectation  that  he  would  fulfill  his  agreement  and  de- 
liver the  molasses,  when  there  would  be  mutual  demands  to 
be  settled.  Had  the  purchasers  remained  in  good  credit  it  is 
probable  the  plaintiff  would  have  allowed  the  amount  of  the 
note  to  stand  as  payment  to  that  extent.  It  cannot  be  said, 
even  from  the  tenor  of  the  receipt,  that  there  was  any  agree- 
ment that  the  plaintiff  should  do  so.  The  aspect  in  which 
the  note  was  give^  by  the  purchasers  and  received  by  the 
plaintiff  is  important  in  respect  to  the  obligation  of  the  plain- 
tiff to  offer  to  surrender  it  before  action,  and  also  in  respect 
to  the  conditional  character  of  the  sale.  If  it  was  purely  an 
accommodation  note,  the  plaintiff  was  not  required  to  sur- 
render it  until  its  maturity. 

The  proper  conclusion  probably  is,  that  the  note  did  not 
amount  to  an  extension  of  credit  on  the  molasses,  but  upon 
the  delivery  of  the  molasses  the  purchasers  were  entitled  to 
hold  so  much  of  the  price  then  to  become  due,  as  a  security 
that  the  plaintiff  would  provide  for  the  payment  of  the  nota 

The  receipt  is  subject  to  explanation.  The  omission  of  the 
purchasers  to  make  any  claim  in  respect  to  the  note  when 
payment  for  the  molasses  was  demanded  of  them,  and  the 
fact  of  their  insolvency  rendering  the  note  worthless  as  an 
advance,  was  a  proper  subject  for  the  consideration  of  a  jury 
in  determining  whether  the  purchasers  had  waived  a  return 
of  the  note  at  the  time  the  plaintiff  made  the  demand  of  pay- 
ment. The  plaintiff  did  however  produce  at  the  trial,  and 
offer  to  surrender,  a  note  corresponding  in  date,  amount, 
time  and  parties,  exactly  with  the  note  in  question.  Th^e 
is  no  room  for  doubt  that  it  was  the  identical  note. 

If  the  question  of  fraud  in  obtaining  the  delivery  of  the 
D[lolll9^e8  had  been  submitted  to  the  jury,  a^d  ihey  bad  arrived 
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«t  the  conclofiioii  that  the  pnrchasers  were  guilty,  it  would 
then  have  been  unimportant  to  detennine  whether  tha?e  was 
on  extension  of  credit  for  the  amount  of  the  note. 

The  evidence  of  the  fraudulent  intention  of  the  purchasera 
to  obtain  the  deUvery  of  the  plaintiff's  property,  without  pay- 
ment of  the  price,  was  sufficient  to  require  that  question  to 
be  submitted  to  the  jury.  If  the  intent  of  the  purchasers 
was  fraudulent,  (and  this  was  for  the  jury  to  determine,)  then 
tiie  production  of  the  note  at  the  trial,  and  the  offer  then 
made  to  surrender  it,  was  in  season  even  if  it  should  be  found 
that  the  sale  was  partly^upon  credit.  {Nichols  v.  MtcAael, 
23  N.  Y.  Bep.  264.  Fraachieris  v.  Eenriques^  36  Barb. 
276.)  Judge  Selden,  considering  this  question  in  the  case 
cited  from  23  N.  T.  Bep.  says,  it  would  not  affect  the  rule 
*^  if  the  notes  had  been  at  some  period  out  of  the  hands  of  the 
plaintiffs,  provided  the  possession  and  ezclusive  interest  was 
in  them  at  the  time  of  the  trial,"  (p.  273.)  This  I  under- 
stand to  be  the  rule  in  case  the  notes  are,  as  in  the  present 
instance,  those  of  the  fraudulent  vendee,  and  not  those  of  a 
third  party.  The  equity  of  the  nde  is  clear  where  the  pa- 
per is  the  worthless  obligation  of  an  insolvent  purchaser. 

The  justice  erroneously  dismissed  the  complaint  at  the 
trial,  without  submitting  the  question  of  fraud  to  the  jury, 
atid  there  should  be  a  new  trial  for  that  reason. 

In  respect  to  the  right  of  stoppage  in  transUUy  that  ques- 
tion is  not  in  the  case. 

The  delivery  by  the  plaintiff  on  board  the  vessel  chartered 
by  the  purchasers  placed  the  molasses  entirely  in  their  domin- 
ion ;  as  much  so  as  if  placed  in  their  warehouse.  The  plain- 
tiff had  made  his  delivery  and  was  entitled  to  payment.  The 
property  had  reached  its  destination,  as  between  the  vendor 
and  vendees.  The  molasses  was  not  in  transitUy  as  between 
them,  on  its  passage  from  Cuba  to  New  York. 

The  plaintiff  also  insisted  at  the  trial  that  he  was  entitled 
to  recover  upon  the  ground  that  the  delivery  was  conditional 
upon  payment  of  the  price,  and  that  without  payment  no  title 
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passed  to  the  purchasers.  If  the  note  for  $7277.50  wm 
purely  an  accommodation  note,  and  not  an  advMice  upon  the 
security  of  the  molasses  when  delivered ;  or  if  the  purchasers, 
at  the  time  the  plaintiff  made  his  demand  for  payment, 
waived  a  return  of  the  note ;  the  jury  would  have  been  j]as- 
tified  in  finding  for  the  plaintiff  as  upon  a  conditional,  sale. 

If  the  note  was  an  advance  upon  such  terms  as  to  entitle 
the  purchasers  to  claim  a  lien  upon  the  molasses  or  its  price, 
or  the  right  to  appropriate  so  much  of  the  price  as  would  be 
sufficient  to  meet  the  note,  and  there  was  no  subsequent 
waiver  of  this  right,  then  the  sale  cannot  be  considered  as 
conditional. 

The  delivery  must  be  considered  conditional  as  to  the 
whole  of  the  molasses  or  as  to  none.  The  plaintiff  could  not 
arbitrarily  separate  so  much  of  the  molasses  after  delivery  as 
would  be  an  equivalent  for  the  balance  remaining  unpaid, 
after  deducting  the  note.  The  plaintiff  claimed  no  such 
tight.  He  demanded  payment  of  the  whole  price,  without 
reference  to  the  outstanding  note.  He  must  stand  om^the 
case  as  made  by  his  demand  of  the  purchasers* 

I  am  unable  to  perceive  that  the  laws  prevailing  in  Cuba 
have  much  to  do  with  the  case,  except  as  they  bear  upon  the 
question  of  fraud.  These  laws  do  not  relate  to  the  ccmstmo-' 
tion  of  the  contract.  Had  the  molasses  been  in  any  of  the 
ports  of  Cuba  when  payment  was  demanded  and  refused,  no 
doubt  the  laws  there  prevailing  would  have  been  enforced. 
When  the  plaintiff  was  in  a  condition  to  claim  a  surrender 
of  the  molasses,  it  no  longer  remained  within  the  juxisdiction 
of  the  le^  authorities  of  that  island.  Those  Spanish  la^ 
which  were  introduced  in  evidence  at  the  trial,  relate  to 
rights  and  remedies  which  cannot  be  enforced  elsewhere,  when 
ihe  property  comes  within  another  jurisdiction.  The  pux^ 
chasers  may  have  desired  to  evade  the  operation  of  those 
laws,  and  hastened  the  departure  of  the  vessel  having  the 
plaintiff's  property  on  board,  for  that  purpose.    At  least 
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that  may  have  been  a  proper  consideration  for  the  jury  in 
relation  to  the  question  of  the  intent  of  the  purchasers. 

The  order  dismissing  the  complaint  should  be  set  aside, 
and  a  new  trial  directed,  with  costs  to  abide  the  event. 

[Nbw  Tobk  Gbkbbal  Tb&x,  NoTember  8,   1862.     Ingrahom,  Leona/rd 
and  P^ekhamj  JuaticeB.] 


Ebicsbok  i;^.  James  Bbowh  and  Stewabt  Bbowk. 

^^^^^  '  A  conralting  engineer,  who  renders  Benrioes  as  snch,  is  not  within  the  language, 

./\>btx^  Y  ^^,  or  the  policy  or  reason,  of  the  10th  section  of  the  act  of  April  11,  1849, 
^r.  M  /£>/C'  incorporating  the  New  York  and  LiTerpool  United  States  Mail  Steamship 
ts/fH^  3  6  7  Company,  which  provides  that  the  stockholders  shall  he  indiyidually  liahle 

/  for  debts  dne  and  owing  to  their  "  lohcfrvri  and  opercUives "  for  services 

performed  for  the  corporation. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  brought  against  the  defendants, 
as  stockholders  of  the  New  York  and  Liverpool  United  States 
Mail  Steamship  Company,  to  recover  for  services  rendered  to 
the  company  by  the  plaintiff  in  the  capacity  of  civil  engi- 
neer. The  plaintiff  had  previously  recovered  a  judgment 
against  the  corporation  for  the  amount  claimed,  and  an  exe- 
cution issued  thereon  had  been  returned  unsatisfied.  The 
action  was  referred  to  a  referee,  who  found,  as  matter  of 
law,  that  the  plaintiff  at  the  time  of  the  performance  by  him 
of  the  services  did  not  occupy  or  hold  toward  the  company 
the  relation  of  laborer  or  operative,  and  did  not  render  and 
perform  such  services  in  the  character  or  quality  of  a  laborer 
or  operative  of  said  company,  within  the  true  intent  and 
meaning  of  the  10th  section  of  ttie  act  of  incorporation  of 
said  company.  And  that  the  plaintiff  was  not  entitled  to 
recover  of  the  defendants  in  this  action,  and  that  the  com- 
plaint be  dismissed  with  costs. 
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E.  Bprouty  for  the  appellant. 
Olarkaon  N.  Potter ^  for  the  respondent. 

By  the  Oourty  Peckhah^  J.  In  the  act  incorporating 
"The  New  York  and  Liverpool  United  States  Mail  Steam- 
ship Companj/'  passed  April  11^  1859^  section  10,  is  the 
following  provision :  "The  stockholders  of  the  said  company 
shall  be  jointly  and  severally  individually  liable  for  all  the 
debts  that  may  be  due  and  owing  to  all  their  laborers  and 
operatives  for  services  performed  for  said  corporation."  From 
the  9th  of  April  to  the  10th  of  October,  1857,  the  plaintifiF; 
as  consulting  engineer,  rendered  services  at  different  times 
upon  some  twenty  different  days,  for  said  company,  of  the 
value  of  $600,  as  particularly  stated  in  his  account. 

The  charge  is  first  stated  in  the  account  in  this  form : 
"For  professional  services  as  consulting  engineer,''  $500, 
and  the  particular  items  are  then  set  forth.  The  plaintiff  is 
a  very  able  and  eminent  engineer,  and  his  services  were  found 
by  the  referee  before  whom  the  cause  was  heard,  to  be  of  the 
value  charged. 

The  plaintiff  brought  an  action  against  these  defendants, 
as  stockholders  in  the  company,  claiming  to  recover  for  his 
said  services,  under  the  section  of  the  act  before  quoted. 
The  referee,  after  finding  the  facts,  reported  for  the  defend- 
ants, on  the  ground  that  the  plaintiff  was  not  a  "laborer  or 
operative,"  within  the  meaning  of  the  act.  The  plaintiff 
has  appealed  from  the  judgment  rendered  thereon,  and  the 
only  question  is,  was  the  referee  correct  in  his  interpretation 
of  the  statute. 

First.  Was  the  plaintiff  within  the  language  of  the  act  ? 
If  we  should  attempt  to  define  the  plaintiff  in  reference  to 
the  services  he  rendered,  we  should  scarcely  describe  him  as 
a  "laborer"  or  an  "operative."  We  should  not  regard  such 
language  as  apt  or  appropriate.  Such  words  we  should  ordi- 
narily apply  to  an  entirely  different  class  of  men.    To  a  class 
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who  obtain  their  living  by  coarse  manual  labor,  as  distin* 
goiflhed  £rom  professional  men;  men  who  work  with  their 
hands,  rather  than  their  heads.  Operative,  though  of  very 
nearly  the  same  signification,  is  somewhat  more  comprehen- 
sive than  labor.  The  legislature  enacted  that  ten  hours 
should  be  a  day's  work,  for  mechanics  and  laborers  on  all 
public  works.  (2  B,  S.  5th  ed.  p.  828,  §  164.)  Could  it  be 
contended  that  the  plaintiff  would  be  included  in  such  an 
enactment,  under  the  word  '^laborers?''  I  think  not  He 
would  no  more  be  included  than  a  lawyer  who*  rendered  pro- 
fessional services.  The  services  of  the  plaintiff  were  very 
like  those  rendered  by  the  lawyer.  Each  may  involve  some 
manual  labor,  but  that  is  the  incident,  rather  than  the  prin- 
cipal of  the  service.  The  plaintiff  in  my  opinion  correctly 
described  his  services  as  ^^professionar^  as  contradistinguished 
from  those  of  a  "lajwrer"  or  "operative." 

Second,  Is  the  plaintiff  within  the  policy  or  reason  of  the 
law  ?  The  purpose  of  the  legislature  was  to  protect  a  class 
of  men  not  well  qualified  to  protect  themselves.  Men  who 
tisually  labor  for  small  compensation,  and  who  are  regarded^ 
to  a  certain  extent,  as  in  the  power  of  their  employers-^  men 
who  usually  take  no  security  for  their  services,  ^who  would 
generally  be  dismissed  for  requiring  it,  and  therefore  never 
make  the  attempt.  Though  the  plaintiff  in  this  instance  has 
failed  to  take  security,  he  obviously  does  not  belong  to  the 
class  referred  to.  I  believe  the  l^slature  has  not  considered 
professional  men  as  requiring  the  aid  of  such  laws.  Clearly 
the  law  did  not  intend  to  make  the  stockholders  liable  for  all 
the  debts  of  this  company.  It  does  not  protect  the  mer- 
chant, though  his  demand  be  just  as  worthy  and  honest ;  it 
does  not  protect  the  lawyer.  As  a  general  thing  they  take 
care  to  protect  themselves. 

The  plaintiff  therefore,  in  my  judgment,  is  neither  within 
the  language  nor  the  reason  of  the  law.  The  decision  in 
Oonant  v.  Van  Schaicky  (24  Barb.  87,)  does  not  touch  thiB 
case. 
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The  finding  of  facts  by  the  referee  covers  the  whole  ground. 
If  the  plaintiff  should  desire  to  review  the  decision  of  this 
court,  facts  may  be  settled  here. 

The  judgment  is  therefore  affirmed,  with  costs. 

[Nbw  Tobx  Gihbbal  Tkbm,  Norember  8, 1862.  Inffraham,  Leonard  and 
Ptekkamj  JobUccb.] 


WHTTUffG  V8.  Barnet  and  others,  executors  &c. 

Where  professional  communications  are  made  by  two  or  more  clients  Jointly, 
to  their  mutual  legal  adviser,  the  seal  of  confidence  can  only  be  removed 
by  c^  of  them.  The  consent  of  even  a  majority  is  not  sufficient;  and  one 
or  more  of  Ibem  cannot  require  a  disdosnre  of  the  communication,  as  evi- 
dence against  the  others,  without  their  consent. 

^  a  litigation  subsequently  arising  between  the  parties,  out  of  the  very  matter 
respecting  which  they  took  advice,  one  of  them  cannot,  as  against  the 
other,  and  without  his  consent,  call  upon  the  attorney  to  disclose  the  com- 
munication made  to  him  in  professional  confidence,  by  hath,  jointly.  Johv- 
80«,  P.  J.  dissented. 

Nor  will  the  fact  that  one  of  the  parties,  who  has  since  died,  might,  were 
he  living,  be  called  upon  to  prove  the  facts  which  were  stated  by  him  to 
the  attorney,  entitle  the  other  party  to  the  testimony  of  the  attorney. 

Communications  made  by  a  lender  to  his  attorney,  respecting  a  loan,  after  the 
making  thereof,  when  no  one  else  was  present,  and  which  were  drawn  out 
in  consequence  of  the  confidential  relation  existing  between  the  lender  and 
the  attorney,  are  also  privileged. 

THIS  was  an  appeal  from  a  judgment  entered  at  a  special 
term.  The  action  was  brought  to  set  aside  and  cancel 
a  bond  and  mortgage,  executed  by  the  plaintiff  to  David 
Barney,  the  defendants'  testator,  on  the  ground  of  usury. 
On  the  trial,  John  F.  Hulhurt  was  called  as  a  witness  by  the 
plaintiff,  and  testified:  ^^I  live  in  Auburn;  knew  Captain 
Barney  in  his  lifetime;  know  the  plaintiff  in  this  suit;  I 
recollect  their  being  at  my  o£5ce  at  one  time,  together,  for 
the  purpose  of  a  money  transaction ;  it  was  on  the  25th  of 
June,  1857.    They  came  together,  to  my  office ;  I  was  then 
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an  attorney  and  counsellor  at  law ;  I  think  Captain  Barney 
remarked  to  me  that  he  and  Mr.  Whiting  would  like  to  see  mo 
alone ;  there  were  other  people  in  the  office,  at  the  time ;  we 
then  went  into  an  adjoining  room  that  belonged  to  my  office ; 
when  we  got  in  there,  they  both  spoke  on  the  subject  of  the 
business,  addressing  their  remarks  to  me  and  to  each  other, 
more  or  less."  Question.  "What  was  the  subject  of  conver- 
sation between  you  there  ?'*  The  counsel  for  the  defendant 
objected  to  this  question,  and  to  any  testimony  of  what  took 
place  at  this  interview,  on  the  ground  that  thd*  conversation 
was  privileged ;  and  ike  following  testimony  was  taken  sub- 
ject to  the  objection.  Answer.  "  The  subject  was  a  proposed 
loan  of  money  from  Captain  Barney  to  the  plaintiff,  the 
terms,  amount,  condition  and  manner  of  effecting  the  loan. 
I  think  Captain  Barney  first  said  that  the  plaintiff  was  de- 
sirous of  loaning  some  money  from  him,  and  that  they  had  had 
some  conversation  on  the  subject.  That  the  plaintiff  wanted 
the  loan  of  $600,  and  that  he  could  not  let  him  have  that 
amount  at  that  time,  nor  could  he  tell  exactly  what  amount 
of  money  he  had  on  hand  then,  but  with  what  he  had  on 
hand,  and  what  he  could  raise  soon  he  could  make  out  the 
amount  which  the  plaintiff  wanted,  if  the  terms  could  be 
agreed  upon.  Barney  said  that  he  and  the  plaintiff  had  had 
conversation  in  respect  to  those  terms,  and  that  the  plaintiff 
had  proposed  or  agreed  to  allow  him  twelve  per  cent  interest ; 
I  cannot  tell  which.  Barney  then  asked  me  if  there  was 
any  way  that  that  amount  of  interest  could  be  legally  taken 
by  him ;  if  I  could  fix  it  in  such  a  manner  that  it  would  be 
l^al  between  them,"  &c.  "There  was  some  talk  about  how 
the  plaintiff  was  to  secure  the  loan.  Barney  said  that  the 
plaintiff  owned  real  estate,  so  situated  that  he  could  not,  or 
did  not  like  then  to  execute  a  mortgage,  but  the  plaintiff 
would  give  his  note,  if  that  would  answer,  for  what  he  might 
receive  on  that  day  towards  the  $600 ;  and  he  told  the  plain- 
tiff that  he  should  want  some  security  up  to  the  time  that 
he  could  give  sequrity  on  his  real  estate,  and  asked  the  plain- 
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tiff  if  he  could  not  get  him  a  note  with  indorsers^  &c.  and 
bring  it  to  me  and  take  up  his  individual  note^  then  to  be 
given.  *  •  •  Subsequently  Barney  said  that  when  the 
exchange  of  notes  was  made,  the  plaintiff  must  deposit  some- 
thing with  me  towards  the  extra  interest."  The  money  the 
plaintiff  had,  with  his  bank  account,  amounted  to  $366. 
The  witness  drew  a  note  for  that  amount,  which  was  signed 
by  the  plaintiff,  and  the  money  paid  over  to  him  by  Barney. 
The  witness  was  to  keep  the  note,  till  the  indorsed  note  and 
the  deposit  of  extra  interest  should  be  brought  to  him  ;  and 
it  had  been  in  his  possession  ever  since. 

The  witness  was  then  asked,  ''Had  you  any  subsequent 
conversation  with  Captain  Barney,  in  reference  to  the  ex- 
change of  notes  ?"  The  question  was  objected  to  by  the 
counsel  for  the  defendants,  on  the  ground  that  the  commu- 
nication inquired  for  was  privileged ;  and  the  testimony  was 
taken  subject  to  the  objection.  Answer.  ''^I  had.  Captain 
Barney  came  to  my  oflSce  and  told  me  that  the  plaintiff  had 
given  him  a  note,  in  place  of  the  one  deposited  with  me,  that 
was  satisfactory  to  him.  I  then  asked  him  if  I  should  give 
this  note  to  the  plaintiff.  He  told  me  not  to  give  up  the  old 
note,  'for,'  said  he,  'there  has  been  no  extra  paid  yet ;'  and 
he  told  me  to  keep  the  note,  and  what  memorandum  to  make 
on  if  "Barney  gave  the  reckon  why  he  wanted  this  dispo- 
sition made  of  the  note.  That  there  was  something  yet  to 
be  done  by  the  plaintiff;  that  he  had  not,  thus  far,  complied 
with  the  agreement,  as  to  the  amount  of  interest  above  seven 
per  cent."  Question.  "Had  you  any  conversation  with  Cap- 
tain Barney  after  that,  in  which  the  subject  X)f  a  mortgage 
given  by  the  plaintiff  and  his  wife  to  him  was  spoken  of? 
If  so,  what  was  it  ?"  This  question  was  also  objected  to  by 
the  counsel  for  the  defendant,  as  calling  for  a  privileged  com- 
munication, and  the  following  testimony  was  taken  subject 
to  such  objection.  Answer.  "I  subsequently  saw  Captain 
Barney,  at  my  office,  and  he  told  me  that  he  had  let  the  plain- 
tiff have  more  money,  and  that  he  had  taken  a  mortgage  from 
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the  plaintiff  on  real  estate,  and  embraced  in^t  the  amount 
loaned  at  my  office,  as  also  the  second  loan/'  On  his  cross* 
examination,  the  witness  testified  that  he  was  Barney's  general 
legal  adviser,  in  relation  to  most  matters  of  business ;  at  times 
both  as  to  his  investments  and  collections  of  money.  That 
he  did  about  all  his  law  business — all,  as  far  as  he  knew — 
and  his  business  pertaining  to  the  completion  of  loans. 
That  at  the  time  of  the  first  conversation,  he  had  business  in 
his  hands,  for  Barney,  in  matters  between  him  and  other 
persons,  as  well  as  at  the  time  of  the  second  conversation. 

The  justice,  at  special  term,  directed  a  judgment  to  be 
entered,  in  favor  of  the  plaintiff,  for  the  relief  demanded  in 
the  complaint.  The  defendants  excepted  to  the  decision, 
and  to  the  refusal  of  the  court  to  strike  out  the  testimony 
objected  to. 

N.  T.  Stephens^  for  the  appellants. 

B.  OHeSy  for  the  respondent. 

J.  C.  Smith,  J.  The  principal  question  in  this  case  is 
whether  the  communication  was  privileged,  which  the  wit- 
ness Hulburt  testified  was  made  to  him  by  the  defendants' 
testator,  on  the  25th  of  June,  1857.  On  that  occasion  the 
testator  and  the  plaintiff,  his  son-in-law,  went  together  to 
the  office  of  the  witness,  who  was  an  attorney  at  law,  and 
had  been  for  many  years  the  testator's  legal  adviser,  and  after 
retiring  with  him  to  a  private  room,  the  testator,  in  the  pres- 
ence of  the  plaintiff,  made  to  the  witness  the  communication 
in  question  in  relation  to  the  terms  and  amount  of  a  proposed 
loan  of  money  from  the  testator  to  the  plaintiff,  for  ;the  pur* 
pose  of  getting  his  advice  respecting  the  legal  effect  of  their 
contemplated  arrangement. 

If  I  rightly  apprehend  the  facts  of  the  case^  the  plaintiff 
was  present,  not  as  a  mere  bystander  or  witness ;  there  was 
no  controversy  between  him  and  the  testator,  and  none  was 
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expected ;  but  the  advice  of  the  attorney  was  sought  by  them 
jointly.  As  is  said  in  the  opinion  delivered  at  special  term, 
^Hhe  evidence  fails  to  show  that  the  witness  was  acting  as  the 
legal  adviser  of  one  party  more  than  the  other.''  The  pre- 
cise question,  therefore,  is  whether  in  a  litigation  subsequently 
arising  between  the  parties  out  of  the  very  matter  respecting 
which  they  took  advice,  one  of  them  may,  as  against  the 
other,  and  without  his  consent,  call  upon  the  attorney  to  dis- 
close the  communication  made  to  him  in  professional  confi- 
dence, by  bothy  jointly. 

No  rules  of  evidence  are  better  established  than  that  confi- 
dential conmmnications,  made  by  a  client  to  his  legal  adviser, 
are  privileged ;  that  the  protection  extends  to  every  commu- 
nication which  the  client  makes  to  his  legal  adviser,  for  the 
purpose  of  professional  advice  or  aid,  upon  the  subject  of  his 
rights  or  liabilities ;  and  that  the  seal  of  the  law,  once  fixed 
upon  them,  remains  forever,  unless  removed  by  the  party 
JUmself  in  whose  favor  it  was  there  placed. 

It  seems  to  result  necessarily  from  these  rules,  that  where 
professional  communications  are  made  by  two  or  more  clients 
jointly  to  their  mutual  legal  adviser,  the  seal  of  confidence 
can  only  be  removed  by  aU  of  them ;  that  the  consent  of  even 
a  majority  is  not  sufficient ;  and  that  one  or  more  of  them 
cannot  require  a  disclosure  of  the  communication  as  evidence 
against  the  others,  without  their  consent. 

Unquestionably,  the  communication  in  this  case  was  so 
far  privileged  as  that  the  attorney  would  not  be  required  or 
permitted  to  disclose  it  as  a  witness  in  favor  of  a  third  per- 
son, against  both  his  clients,  without  their  consent.  Even 
if  the  suit  of  the  third  person  were  against  one  of  them  alone, 
the  consent  of  both  would  be  requisite.  This  position  is  sus- 
tained by  several  adj  udications.  (Bobson  v.  Ketnpy  4  Esp.  233. 
Same  v.  Same,  5  id.  52.  Doe  dem.  Strode  v.  Seatofiy  2  Ad. 
A  El.  171.  29  Eng.  Com.  Law  R.  62.  The  Bank  of  Utica 
V.  MersereaUy  3  Barb.  Gh,  R.  528.)  But  the  communica- 
tion cannot  be  both  privileged  and  open.    If  the  mouth  of 
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the  attorney  ib  dosed  as  to  one  person  it  is  so  as  to  aU  the 
world.  I  am  unable  to  see  upon  what  principle  the  pladfdiff 
can  call  upon  the  attorney  to  disclose  a  communication  which 
the  law  will  not  require  or  permit  him  to  divulge  as  a  wit- 
ness at  the  request  of  any  other  person,  without  the  consent 
of  the  defendants. 

The  case  would  have  been  materially  different  if  the  par- 
ties,  when  they  went  to  the  attorney,  had  been  litigants,  or 
in  dispute ;  or  one  had  preferred  a  claim  against  the  other^ 
or  had  exclusively  employed  the  attorney,  and  sought  his 
advice ;  or  the  attorney  had  been  called  on  merely  to  witness 
a  transaction  between  the  parties.  In  either  of  those  cases 
the  communication  would  not  have  been  privileged,  as  against 
any  one.  But  it  is  claimed  by  the  plaintiff  that  the  parties 
were  adverse  to  each  other,  as  they  sought  advice  respecting 
a  transaction  in  which  one  was  a  borrower  and  the  other  a 
lender.  It  is  true  they  contemplated  a  loan  by  one  to  the 
other,  but  it  had  not  been  made,  and  they  were  mutually  de- 
sirous of  learning  whether  the  mode  in  which  they  proposed 
to  effect  it  would  be  lawful.  But  even  if  they  merely  em- 
ployed the  attorney  to  draw  an  agreement,  by  which  one 
became  the  debtor  of  the  other,  their  communications  in 
respect  to  the  business  in  hand  would  have  been  privileged. 
In  Bobson  v.  Kemp,  and  also  in  Strode  v.  Seatony  (sup.) 
the  parties  were  vendor  and  vendee,  and  the  attorney  was 
employed  to  draw  the  conveyance. 

It  is  also  claimed  by  the  plaintiff  that  he  has  a  right  to 
the  testimony  of  the  attorney,  inasmuch  as  he  might  call  the 
defendants'  testator,  if  he  were  living,  to  prove  the  facts 
which  were  stated  by  him  to  the  attorney.  Possibly,  under 
the  modem  statute  permitting  a  party  to  call  his  adversary 
as  a  witness,  the  party  called  may  be  required  to  testify  to 
any  fact  which  could  be  proved  by  his  declarations  to  his 
attorney,  if  the  latter  were  permitted  to  testify.  Now,  as 
before  the  statute,  the  attorney  is  not  permitted  or  required 
to  violate  the  confidence  of  his  client.    I  think  it  may  be 
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confideoily  asserted  that  the  law  never  required  or  permitted 
the  legod  adtriier,  without  the  consent  of  his  client,  to  testify 
to  a  oommunication  otherwise  piivileged,  simply  because  it 
could  be  proved  by  another  witness.  Thus,  in  GarpmecU  v. 
Pawie,  (1  PhU.  687,)  it  was  held  that  a  solicitor  is  not  at 
Eberty  to  disclose  communications  which  he  had  had,  either 
with  his  client,  or  with  the  agent  of  his  client ;  but,  sembUj 
if  the  agent  had  been  examined,  he  would  have  been  bound 
to  answer.  So,  in  Bunsbury  v.  Bimsbury^  (2  Beav.  173,) 
it  was  held  that  communications  made  through  a  third  per^ 
«on,  from  a  client  to  a  solicitor,  are  privileged,  if  otherwise 
entitled  to  be  so.  To  the  same  effect  is  Walker  v.  Wildman, 
(6  Mad.  47.) 

My  attention  has  not  been  called  to  any  reported  case 
which  seems  to  me  to  authorize  the  reception  of  the  testi- 
mony in  question.  The  first  case  cited  in  the  opinion  deliv- 
ered at  special  term  is  Ooveney  v.  Tannahill^  (1  HiU^  33.) 
The  plaintiff  in  that  case,  in  adjusting  an  account  with  a 
third  person,  and  procuring  a  written  acknowledgment  of  a 
balance  due,  ci^ed  in  a  counsellor  at  law  to  witness  the 
transaction,  and  it  was  held  that  he  should  be  permitted 
to  testify  without  the  leave  of  his  client ;  the  court  re- 
marking ^Hhat  what  was  done  and  said  between  the  par- 
ties to  the  transaction,  in  the  way  of  business,  could  not  be 
turned  into  a  confidential  communication  between  attorney 
and  client  merely  because  the  plaintiff  had  an  attorney  pres- 
ent to  hear  and  see  what  took  place.''  That  decision,  the 
correctness  of  which  no  one  will  question,  would  have  been 
applicable  to  the  case  in  hand,  if  Barney  and  Whiting  had 
merely  called  in  Hulburt  to  witness  their  agreement,  and  had 
not  stated  it  to  him  for  the  purpose  of  getting  his  profes- 
sional advice.  In  that  very  case  Bronson,  J.  commenting  on 
the  case  of  Robson  v.  Kemp,  {snpra^)  suggested  as  a  reason 
for  the  decision  that  ^4t  may  have  been  thought  important 
that  the  witness  acted  as  attorney  for  both  parties/'    In  Qrif'- 
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^h  V.  Davies,  (5  Bam.  d  Ad.  502 ;  27  JSng.  Com.  Law  B. 
114,)  the  witness,  as  the  attorney  of  the  defendant,  went  with 
him  to  the  plaintiff,  and  on  that  occasion  heard  a  conversa* 
tion  between  them  respecting  a  proposed  compromise  of  the 
plaintiff's  demand ;  and  it  was  held  that  this  was  not  a  con- 
fidential disclosnre  to  the  attorney,  but  an  open  conmiunioa- 
tion  from  one  adversary  to  another,  witnessed  by  the  attorney 
of  one  party. 

Bipon  V.  Daviea,  (2  Nev.  <&  Man.  310;  28  JEng.  Gom. 
Law  B.  358,)  was  assumpsit  for  work  and  labor.  In  order 
to  show  the  services,  the  plaintiff  called  a  person  who  had 
been  the  attorney  of  the  defendant,  to  prove  admissions  made 
by  the  defendant,  and  by  the  witness  as  his  attorney,  in  the 
course  of  a  conversation  between  them  and  the  plaintiff,  sub- 
sequently to  the  commencement  of  the  suit.  Held  that  this 
was  an  open  communication  made  by  one  party  to  a  suit  to 
the  other,  and  not  a  private  communication  made  by  the 
client  to  his  attorney. 

Shore  v.  Bedford^  (5  Man.  &  Or.  271 ;  44  Eng.  Com. 
Law  B.  149,)  was  an  action  upon  the  warranty  of  a  horse. 
Defendant  contended  that  he  acted  in  the  matter  only  as  the 
agent  of  one  Pithers.  Before  suit  the  parties  went  together 
to  the  office  of  one  Ormand,  who  had  been  the  attorney  of 
the  plaintiff,  but  had  never  acted  for  the  defendant,  and  on 
that  occasion  the  defendant  admitted,  in  the  presence  of  the 
witness,  a  clerk  of  the  attorney,  that  he  had  bought  the  horse 
from  Pithers,  and  he  instructed  the  witness  to  write  to  Pithera 
for  the  price,  which  he  did.  The  clerk  was  held  competent 
to  prove  this.  The  court  regarded  it  as  simply  the  case  of 
two  parties  having  a  misunderstanding,  going  to  the  attorney 
of  one  of  them,  and  coming  to  an  arrangement.  It  is  to  be 
inferred  from  a  renuirk  of  Erskine,  J.  that  in  his  opinion,  if 
the  parties  had  come  for  the  purpose  of  consulting  the  attor-^ 
ney  as  to  the  best  means  of  seeing  PUherSy  the  communica<* 
tion  would  have  been  privileged. 
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In  Perry  v.  Smithy  (9  Meea.  tt  Weh.  681,)  upon  the  sale 
of  an  estate,  the  same  attorney  was  employed  by  the  vendor 
and  the  purchaser,  and  after  the  sale  the  defendant,  being 
applied  tp  by  the  attorney  about  the  payment  of  the  purchase 
money,  said  he  was  not  ready  to  pay,  and  asked  for  time. 
Held  that  this  communication  was  not  privileged,  as  it  was 
made  by  the  defendant  to  the  witness,  not  as  his  own  attor- 
ney, but  in  his  adverse  character  of  attorney  for  the  vendor. 
In  neither  of  the  last  four  cases  was  any  statement  made  to 
the  attorney  in  his  professional  character.  In  the  first  two 
the  attome]rs  were  mere  toiineaseSy  and  in  the  last  two  they 
were  the  attorneys  of  the  opposite  parties  only. 

In  Weeks  v.  Argent,  (16  Mees.  <t  Wds.  816,)  it  appearing 
that  each  party,  with  his  own  attorney,  was  present  when 
the  note  in  suit  was  given  to  secure  a  debt  which  one  party 
was  owing  to  the  other,  it  was  held  that  communications 
made  by  the  plaintiff  to  his  attorney  on  that  occasion,  in  the 
presence  of  the  opposite  party  and  his  attorney,  were  not 
confidential,  as  they  were  not  made  to  his  attorney  alone. 
The  distinction  is  obvious  between  this  case  and  the  one  at 
bar,  where  no  one  was  present  but  the  attorney  and  his  clients. 
These  are  all  the  cases  cited  at  special  term.  They  seem  to 
me  to  fall  short  of  sustaining  the  ruling  below,  and  I  appre- 
hend they  go  as  far  in  that  direction  as  any  cases  that  can  be 
found  in  the  books.  I  am  of  the  opinion  that  the  testimony 
of  the  attorney,  respecting  the  communication  made  on  the 
25th  of  June,  was  improperly  received. 

I  also  think  that  the  communications  made  by  the  testator 
on  the  occasions  subsequent  to  that  date,  spoken  of  by  the 
witness,  were  privileged.  They  were  made  by  the  testator  to 
his  attorney,  when  no  third  person  wa6  present,  and  although 
ihey  relate  to  the  loan,  which  was  the  subject  of  conversation 
at  the  first  interview,  yet  they  are  not  a  mere  repetition  of 
the  statements  then  made,  but  are  new  and  independent  com- 
munications— in  some  instances — of  facts  which  transpired 
UPbsequently  to  the  first  interview^  and  all  were  unquestion- 
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Mj  drawn  out  in  oonBequence  of  the  confidential  relation 
which  existed  between  the  testator  and  the  witness. 

For  these  reason^  I  think  the  judgment  should  be  reyersed 
and  a  new  trial  ordered. 


Welles,  J.  concurred. 
Johnson,  P.  J.  dissented. 


New  trial  granted. 


[MovBOB  Obbbbal  Tbbx,  Jane  2, 1862.    JohnMon^  J*.  0.  SmUh  and  F#2Z«f, 
JiuticeB.] 


Cabroll  v8.  The  Ohabtbr  Oak  Insurance  Company. 

Where  an  insurance  company  accepts  Arom  the  assured  the  preminm  for  a 
renewal,  and  renews  the  insarance,  it  will  be  deemed  to  have  declared  the 
contract  of  insarance  to  be  valid,  and  to  have  waived  the  forfeltare,  if  any 
has  occurred  by  reason  of  the  omission  of  the  insured  to  give  notice  of 
other  insurances  and  have  them  indorsed  on  the  policy. 

Under  such  circumstances,  the  company  is  precluded  from  asserting  either 
that  the  renewal  was  inoperative,  or  that  the  policy  became  void  immedi- 
ately after  it  was  renewed,  by  reason  of  circumstances  of  which  it  was  Mly 
cognizant  at  the  time  of  renewal,  on  the  principle  of  estoppel  in  pads, 
JoHBSOB,  P.  J.  dissented. 

A  policy  of  insurance  invalidated  by  reason  of  a  neglect  to  give  notice  of 
other  insurances,  may  be  revived  and  rendered  binding  by  sabsequent  acts 
of  the  insurers,  manifesting  an  intention  to  treat  it  aa  a  valid  and  subsisting 
contract,  notwithstanding,  and  with  a  AiU  knowledge  of,  the  forfeiture. 

Notwithstanding  an  express  provision  in  a  policy  that  none  of  its  condiUona 
"  can  be  waived,  except  in  writing  signed  by  the  secretary,"  it  is  competent 
for  the  parties  to  rescind  or  modify  that  provision,  by  a  valid  agreement  ^ 
even  in  parol ;  and  an  executed  agreement  to  renew  a  forfeited  policy  clearly 
will  have  that  effect 

The  only  interest  which  passes  by  an  assignment  of  a  policy  after  a  loss  has 
occurred,  and  after  the  insurers  have  been  served  with  notice  thereof  and 
with  the  preliminary  proofs,  is  the  claim  or  debt  which  the  insured  holds 
against  the  insurers  for  the  amount  of  the  loss. 

Hence,  Booh  an  assignment  is  not  a  breach  of  a  condition  In  the  policy  th^t 
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the  intersat  of  the  aaaarod,  in  the  policy,  ia  not  assignable  nnleas  by  tlie 
written  consent  of  the  insurers ;  and  that  in  case  of  any  transfer  or  termi- 
nation of  snch  interest  without  snch  consent,  the  policy  shall  from  thence- 
forth be  Toid. 
B  teems  that  a  proTision,  in  a  policy,  prohibiting  a  transfer  of  the  interest  of 
the  assured  after  loss,  would  be  illegal  and  void. 

THIS  was  an  action  brought  upon  a  policy  of  insuranca 
The  cause  was  tried  at  the  Monroe  circuity  before  Justice 
Johnson  and  a  jury.  The  plaintiff  proved  the  incorpora- 
tion of  the  defendant,  and  that  it  had  power  to  insure  against 
loss  by  fire,  in  this  state.  That  on  the  6th  of  November, 
1858,  it  issued  a  policy  of  insurance  to  Burns  &  Hughes,  by 
which  it  insured  their  stock  of  goods  against  loss  by  fire,  for 
one  year,  in  the  sum  of  $1000.  That  on  the  29th  of  No- 
vember, 1858,  Bums  &  Hughes  sold  the  goods  to  Bums  & 
Yance,  and  with  the  consent  of  the  defendant  assigned  the 
policy  to  them.  That  on  the  6th  of  December,  1868,  Bums 
&  Yance  paid  the  defendant  ten  dollars,  the  premium  for 
another  year,  and  the  defendant  renewed  the  policy  for  an- 
other year.  That  on  the  10th  day  of  December,  1859,  the 
insured  property  was  destroyed  by  fire.  That  the  value  of 
the  property  destroyed  was  $6000  and  upwards,  and  that  due 
notice  of  the  loss,  and  the  preliminary  proofs,  were  served, 
That  after  the  service  of  such  proofs,  and  on  the  2l8t  day 
of  December,  1859,  Bums  &  Yance  assigned  to  the  plaintiff 
such  policy  of  insurance.  It  was  also  proved  that  after  the 
issuing  of  the  policy  Bums  &  Yance  procured  four  other 
policies  of  insurance,  upon  the  same  goods,  of  $1000  each,  as 
follows :  one,  December  11,  1858 ;  one,  July  22,  1859 ;  one, 
September  22,  1859;  and  one,  September  28,  1859;  none 
of  which  were  mentioned  in,  or  indorsed  upon  the  policy 
in  suit. 

The  plaintiff  offered  to  show  that  notice  of  these  policies 
was  given  to  the  agent  of  the  defendant,  at  the  time  of  the 
renewal  of  said  policy.  The  defendant  objected  to  this  tes- 
timony, and  the  court  excluded  the  same.  Exception.  The 
plaintiff  further  offered  to  prove  that  immediately  after  the  fire, 
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ihe  afltarod  gave  written  notice  to  the  defendant  of  the  issuing 
of  the  other  policies,  and  that  the  defendant  ratified  the  act  of 
ihe  agent  in  renewing  the  policy  in  suit,  by  retaining  the  pre- 
mium. The  counsel  for  the  defendant  objected  to  this  testi- 
mony,  and  the  court  excluded  the  same.  Exception.  The 
counsel  for  the  plaintiff  further  offered  to  prove  that,  after  the 
fire,  and  after  notice  of  the  issuing  of  the  other  policies,  and 
after  service  of  the  preliminary  proofs,  the  defendant  pro- 
ceeded to  examine  the  assured  on  oath,  in  writing,  under  one 
of  the  provisions  of  its  policy.  The  counsel  for  the  defend- 
ant objected  to  this  testimony,  and  the  court  excluded  the 
same.  Exception.  The  plaintiff  also  offered  to  prove  that 
after  such  examination  on  oath,  the  defendant  served  notice 
in  writing,  on  the  assured,  to  produce  their  books  and  papers, 
under  a  provision  of  the  policy.  The  defendant  objected  to 
this  testimony,  and  the  court  excluded  the  same.  Exception. 
The  policy  in  question  contained  the  following  provision : 
^'  And  further  provided,  that  in  case  the  assured  or  any  other 
persons  or  parties  interested  shall  have  already  procured,  or 
shall  hereafter  prociune,  any  other  policy  of  insurance,  or  in- 
strument purporting  to  be  a  policy  of  insurance,  against  loss 
by  fire,  on  the  property  or  any  part  thereof  hereby  insured, 
(whether  such  instrument  be  valid  or  binding  as  a  contract 
of  insurance  upon  the  parties  thereto,  or  either  of  them,  or 
not,)  not  notified  to  this  corporation,  and  mentioned  in  or 
indorsed  upon  this  policy,  then  this  insurance  shall  be  void 
and  of  no  effect.  And  that  this  policy  is  made  and  accepted 
upon  and  in  reference  to  the  application,  plan,  descriptions 
or  survey  filed  in  this  office,  and  the  terms  and  conditions  here- 
unto annexed,  which  are  to  be  used  and  resorted  to  in  order 
to  explain  the  rights  and  obligations  of  the  parties  hereunto 
in  all  cases  not  herein  otherwise  specially  provided  for,  and 
this  company  will  not  be  bound  by  any  instrument,  record 
or  statement  not  referred  to  or  contained  in  this  policy,  and 
no  condition  of  the  policy  can  be  waived  ^cept  in  writing, 
signed  by  th^  secreti^ry. 
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Tbis  insuraBce  (the  risk  not  being  changed)  may  be  eoa- 
tinned  for  such  further  time  as  shall  be  agreed  on,  provided 
the  premium  therefor  is  paid  and  indorsed  on  this  policy,  or 
a  receipt  given  for  the  same. 

The  interest  of  the  assured  in  this  policy  is  not  assignable 
unless  by  consent  of  this  company,  manifested  in  writing; 
and  in  case  of  any  transfer  or  termination  of  the  interest  of 
the  insured,  by  sale  or  otherwise,  without  such  consent,  this 
policy  shall  £rom  thenceforth  be  void  and  of  no  effect.^' 

The  following  is  one  of  the  conditions  annexed  to  the 
policy :  ^'  Policies  of  insurance  subscribed  by  this  company 
shall  not  be  assigned,  transferred  or  sold,  either  before  or 
after  loss,  without  the  consent  of  the  company  expressed  by 
indorsement  thereon.  In  case  of  assignment,  transfer  or  sale, 
without  such  consent,  whether  of  the  whole  policy,  or  of  ai^ 
interest  in  it,  the  liability  of  the  company  shall  then  cease." 

The  plaintiff  rested,  and  the  defendant  moved  for  a  non- 
suit, upon  the  grounds : 

1.  Kone  of  the  above  mentioned  policies  upon  the  insured 
property  were  mentioned  in,  or  indorsed  upon,  the  policy 
in  suit 

2.  The  policy  was  assigned  to  the  plaintiff  without  the 
consent  of  the  defendant. 

The  court  nonsuited  the  plaintiff,  and  his  counsel  excepted* 
The  court  ordered  the  case  to  be  heard  in  the  first  instance 
at  the  general  temu 

J,  C.  Cochraney  for  the  plaintiff.  I.  A  contract  of  insur- 
ance may  be  made  by  parol.  If  it  can,  written  provisions  in 
a  policy  may  be  waived  or  changed,  for  a  good  consideration, 
by  parol.  If  the  parties  had  power  to  change  the  original 
contract,  the  evidence  excluded  was  material.  (PhU.  on  Ins* 
§§  8,  10.  Ripley  v.  JEtna  Ins.  Co.,  29  Barb.  552.  New 
York  Oentftd  Ins.  Co.y  v.  Naiional  Protection  Ins.  Co.^  20 
Barb.  468.    Pierrepont  v.  Barnard,  2  Seld.  279.) 

II.  The  defendant  having  accepted  and  retained  the  pre-» 
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mitim  paid  on  renewal,  with  a  full  knowledge  of  all  the  facts, 
is  estopped  from  setting  up  a  forfeiture  previously  incurred* 
(2  Am,  Lead,  Oas,  626,  and  cases  there  ctied,) 

III.  The  assignment  after  the  loss  was  not  a  forfeiture  of 
the  policy.  '  Courtney  y,  N,  T,  Ins,  Co,,  28  Barb,  116.  OoU 
V.  National  Protection  Ins.  Co,,  25  id,  189.  2  Am,  Lead. 
Oas.  623.) 

W.  F.  Oogswe%  for  the  defendant.  I.  The  evidence  offer- 
ed by  the  plaintiff,  to  obviate  the  objection  to  his  right  to 
recover,  on  account  of  other  insurances  not  mentioned  in,  or 
indorsed  upon,  the  policy,  was  properly  excluded.  LamaU 
V.  The  Hudson  River  Fire  Ins,  Co,,  17  N.  T,  Rep,  199, 
7  Cush.  175.  11  id,  265.  6  Gray,  169.  16  Peters,  496. 
21  Missouri  Rep,  97.) 

II.  The  plaintiff  was  properly  nonsuited :  1st.  Upon  the 
ground  of  the  other  insurances  not  mentioned  in,  or  indorsed 
upon,  the  policy.  {Cases  above  cited,)  2d.  On  the  ground 
that  the  assignment  of  the  policy  destroyed  its  validity,  or  at 
least  transferred  no  right  of  action  to  the  plaintiff.  {Dey  v. 
Poughkeepsie  Mutual  Ins.  Co,,  23  Barb.  623.) 

J.  C.  Smith,  J.  The  plaintiff  offered  to  show  that  at  the 
time  when  the  agent  of  the  defendants  received  the  premium 
paid  by  the  plaintiff's  assignors  for  a  renewal  of  their  insur- 
ance, and  in  consideration  thereof  renewed  the  policy  in  suit 
for  another  year,  he  was  notified  of  the  policies  issued  by 
other  companies  which  are  now  interposed  as  a  defense.  The 
authority  of  the  agent  to  renew  is  not  questioned.  Indeed 
the  case  states  that  the  policy  was  renewed  by  the  defend- 
ants. It  seems  to  me  that  the  defendants  having  thus  by  an 
unequivocal  act  declared  the  contract  of  insurance  to  be  then 
valid,  notwithstanding  the  other  insurances^  and  having 
thereby  induced  the  plaintiff's  assignor  to  pay  tEe  premium 
for  a  renewal,  must  be  deemed  to  have  waived  the  forfeiture, 
if  any  had  occurred  by  reason  of  the  omission  of  the  insured 
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to  give  notice  of  the  other  insurances  and  hare  them  indorsed 
on  the  policy.  It  certainly  would  be  tmjust  to  permit  them 
now  to  assert  either  that  the  renewal  was  inoperative,  or  that 
the  policy  became  void  immediately  after  it  was  renewed,  by 
reason  of  circumstances  of  which  they  were  fully  cognizant  at 
the  time  of  renewal ;  and  assuming  the  truth  of  the  offer,  I 
think  they  are  precluded  from  doing  so,  on  the  principle,  of 
estoppel  in  pais.  (5  Denio,  154.  19  Sarb.  440.  23  Conn. 
Bep.  244.  2  American  Lead.  Cos.  625.  1  PhU.  an.  Inaur^ 
ance,  586.) 

No  question  is  entertained  but  that  the  proyision  of  the 
policy  which  requires  that  notice  bo  given  of  other  insuranceB, 
and  that  they  be  '^  mentioned  in  or  indorsed  upon"  the  pol« 
icy^  is  valid,  and  that  a  breach  of  it  renders  the  contract  void. 
(Gilbert  v<  The  Phcenix  Insurance  Company,  36  Barb.  372^ 
and  eases  cited  on  page  ZTI.) 

But  I  understand  the  law  to  be  that  a  policy  of  insurance 
thus  invalidated  may  be  revived  and  rendered  binding  by 
subsequent  acts  of  the  insurers,  manifesting  an  intention  to 
treat  it  as  a  valid  and  subsisting  contract,  notwithstanding, 
and  with  a  full  knowledge  of  the  forfeiture,  as  is  asserted  by 
the  editof  of  the  American  Leading  Cases.  ^*  The  weight  of 
authority^  in  modem  times,  seems  to  support  the  just  and 
reasonable  proposition  that  every  condition  of  avoidance  or 
forfeiture  should  be  construed  as  meant  for  the  benefit  or 
protection  of  the  person  in  whose  fhvor  it  is  reserved,  and  as 
giving  him  the  option  of  abrogating  the  contract,  or  of  set- 
ting it  up  and  insisting  on  its  performance.""  (  Vol.  2,  pp.  624, 
625,  and  cases  there  cited  and  commented  upon.  25  Barb. 
191,2.    20  «.  474,6.) 

The  defendants  insist  that  their  acts  do  not  amount  to  a 
waiver,  by  reason  of  the  express  provision  of  the  policy  that 
none  of  its  conditions  '^  can  be  waived  except  in  writing 
ngned  by  the  secretary."'  But  it  was  competent  for  the  par« 
ties  to  rescind  or  modify  this  provision,  by  a  valid  agreement 
even  in  parol ;  and  the  executed  agreement  to  renew  the  pol- 
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icy  dearly  liad  that  e£fect  (7Obt0M,48.  9iU115.)  The 
parties  having  thus  mutually  agreed  to  depart  from  the  pro- 
visions of  the  policy,  as  to  the  manner  in  which  a  waiver  of 
the  forfeiture  in  question  should  be  manifested,  the  rights  of 
the  insured  under  the  new  agreement  should  be  protected, 
especially  after  it  has  been  completely  executed  on  their  part 
(2  8dd.  279.) 

I  am  of  the  opinion  that  the  offers  of  the  plaintiff,  so  far 
as  ihey  tended  to  show  a  waiver  by  the  defendants  of  the 
alleged  forfeiture,  with  full  knowledge  of  all  the  material  cir- 
onmstanoes,  were  improperly  rejected.  If  the^  views  above 
expressed  are  correct,  the  proof  offered  would  have  obviated 
the  first  ground  upon  which  the  nonsuit  was  ordered. 

The  nonsuit  was  also  placed  on  the  farther  ground  that 
the  policy  was  assigned  to  the  plaintiff  without  the  consent 
of  the  defendants.  The  question  involved  in  this  ruling  arises 
upon  the  following  clause  in  the  policy :  '^  The  interest  of 
the  assured  in  this  policy  is  not  assignable,  unless  by  consent 
of  this  company  manifested  in  writing ;  and  in  case  of  any 
transfer  or  termination  of  the  interest  of  the  insured,  by  sale 
or  otherwise,  without  such  consent,  this  policy  shall  from 
thenceforth  be  void  and  of  no  effect." '  The  language  of  the 
case  is  that  the  ''policy"  was  assigned  to  the  plaintiff,  but  as 
it  also  states,  explicitly,  that  the  assignment  was  after  the 
loss,  and  after  the  defendants  had  been  served  with  notice  of 
the  loss,  and  with  the  preliminary  proofis,  it  is  clear  that  the 
only  interest  which  passed  by  the  assignment  was  the ''  claim" 
or  debt  which  the  insured  held  against  the  defendants  for  the 
amount  of  the  loss.  It  was  not  claimed  at  the  trial  that  the 
assignment  did  not  carry  the  debt.  The  only  point  taken  was 
that  it  was  without  the  consent  of  the  defendants.  The 
assignment^  therefore,  was  not  a  breach  of  the  condition 
expressed  in  the  clause  above  cited.  The  clause  does  not 
prohibit  the  assignment  of  any  ''claim"  of  the  insured 
"  after"  loss.    In  this  respect  the  case  differs  materially  from 
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that  of  Dey  v.  The  Poughkeepete  Mutual  Insurance  Com-' 
pany,  (23  Barb.  623,) 

Even  if  the  policy  had  contained  a  provision  prohibiting  a 
transfer  of  the  interest  of  the  insured  after  loss,  it  seems 
that,  according  to  the  weight  of  authority,  the  provision 
would  have  been  illegal  and  void.  (Ooit  v.  The  NcUional 
Protection  Insurance  Company,  25  Sarb.  189.  Courtney 
V.  The  New  York  City  Insurance  Company,  28  id.  116. 
2  Am.  Lead.  Cas.  623.)  But  it  is  not  necessary  to  pass  upon 
that  question,  as  it  does  not  arise  in  this  case. 

It  follows  from  these  views  that  there  should  be  a  new 
trial. 

Wblles,  J.  concurred. 

Johnson,  P.  J.  dissented  from  that  portion  of  the  forgo- 
ing opinion  which  holds  that  the  facts  ofiered  in  evidence  by 
the  plaintiff  were  sufficient  to  preclude  the  defendants  from 
setting  up  the  forfeiture  occasioned  by  the  plaintiff's  omis- 
sion to  give  notice  of  other  insurances. 

New  trial  granted. 

[MoHBOK  Gbkebal  Tbbx,  September  1,  1862.  Johnson^  James  C.  Smith 
and  Waies,  Justices.] 


Floyd,  adm'r  &c.  vs.  Fitcher  and  Case,  ex'rs  &c. 

A  testator,  by  one  clause  of  bis  will,  gave  to  bis  dangbter,  8.  F.  and  bis-  two 
daagbters-in-law,  E.  P.  &  8.  P.  eacb,  an  annuity  of  |70,  payable  in  semi- 
annual payments  to  eacb,  daring  life ;  and  for  tbe  purpose  of  securing  tbeir 
payment,  be  directed  bis  executors  to  eitber  retain  so  mucb  of  bis  product- 
ive property  as  would  be  sufficient  to  produce  tbe  annuities,  or  to  safely  in- 
Test  a  sum  sufficient  for  tbat  purpose.  By  a  subsequent  clause  be  furtber 
gave  to  8.  F.,  E.  P.,  and  8.  P.  eacb,  "  tbe  principal  of,  or  tbe  sum,  set  apart 
to  produce  said  annuities,  respectlTely,  to  dispose  of  during  Ibe  lifetime  of 
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each,  fts  she  may  desire ;  bat  no  sach  dispositioD  thereof  to  take  eflbct  un- 
til after  her  death ;"  and  in  the  same  clause  he  directed  that  in  case  either 
of  said  legatees  should  die  without  having  made  any  disposition  of  the  prin- 
cipal of  her  annnity,  it  should  be  paid  to  her  children  then  liting,  in  equal 
shares.  The  executors  set  apart  a  principal  sum  sufBcient  to  produce  the 
annuity  to  8.  F. ;  and  the  annuity  was  regularly  paid  to  her  during  her  life. 
She  died  without  having  made  any  disposition  of  said  principal,  and  leav- 
ing surviving  her  three  sons  and  two  grandchildren,  the  offspring  of  a  pre- 
deceased daughter.  The  principal  thus  set  apart  still  remained  in  the  hands 
of  tde  executors. 

SM  that  the  gift  to  a  F.  of  the  principal  sum,  with  the  unlimited  power  of 
disposal  at  her  pleasure,  necessarily  carried  with  it  the  absolute  ownership ; 
the  restriction  that  no  disposition  of  the  Amd,  made  by  her,  should  take  ef- 
fect until  after  her  death,  having  no  other  effect  than  to  continue  the  priu- 
clpal  sum  in  the  hands  of  the  executors  until  her  death,  in  order  that  ih« 
income  might  be  secured  to  her  during  life. 

JBM,  aisOf  that  the  legacy  vested  absolutely,  in  S.  F. ;  and  the  ftirther  limita- 
tion to  her  children  surviving  her  was  repugnant  to  the  bequest  and  void ; 
and  that  the  administrator  of  S.  F.  was  entitled  to  the  principal  set  apart  to 
produce  the  annuity  given  to  her. 

THIS  was  a  case  submitted  to  the  court,  without  action^ 
under  section  372  of  the  code  of  procedure,  by  the  plain- 
tiff as  administrator  of  the  estate  of  8arah  Freeman,  deceased, 
and  the  defendants  as  executors  of  the  last  will  and  testa- 
ment of  William  Pepper^  deceased.  William  Pepper,  a  con- 
struction of  whose  will  Was  sought,  died  at  Yemon,  Oneida 
county,  May  1,  1849.  His  will  was  admitted  to  probate  by 
the  surrogate  of  Oneida  county,  on  or  about  the  2l8t  of  May, 
1849.  The  provisions  of  that  will,  so  far  as  material  to  the 
questions  involved,  together  with  the  subsequent  facts,  are 
set  forth  in  the  opinion  of  the  court. 

Nicoll  Floydj  for  the  plaintiff. 

B.  McIfUoeh,  for  the  defendants. 

By  the  Court,  J.  C.  Smith,  J.  The  questions  in  this 
case  depend  upon  the  construction  to  be  given  to  the  provis- 
ions of  the  will  of  the  defendants'  testator  respecting  the  be- 
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quest  to  his  daughter,  Mrs.  Freeman,  the  plaintiflf's  intestate. 
By  one  clause  of  his  will,  the  testator  gave  to  his  said  daugh- 
ter, and  his  two  daughtei^*in-law,  naming  them,  each  an  an- 
nuity of  seventy  dollars,  payable  in  semi-annual  payments  to 
each,  during  life ;  and  for  the  purpose  of  securing  their  pay- 
ment, he  directed  his  executors  to  either  retain  so  much  of 
his  productive  property  as  would  be  sufficient  to  produce  the 
annuities,  or  to  safely  invest  a  sum  sufficient  for  that  pur- 
pose. By  a  subsequent  clause,  he  further  gave  to  his  said 
daughter  and  daughters*in-law,  each,  ^'  the  principal  of  or 
the  sum  9et  apart  to  produce  said  annuities,  respectively,  to 
dispose  of  during  the  lifetime  of  each,  as  she  may  desire ; 
but  no  such  disposition  thereof  to  take  effect  until  after  her 
death ;"  and  in  the  same  clause  he  directed  that  in  case  either 
of  said  legatees  should  die  without  having  made  any  disposi- 
tion of  the  principal  of  her  annuity,  it  should  be  paid  to  her 
children  then  living,  in  equal  shares. 

The  executors,  in  pursuance  of  these  directions,  set  apart 
a  principal  sum  sufficient  to  produce  the  annuity  to  Mrs. 
Freeman ;  and  the  annuity  was  regularly  paid  to  her  during 
her  life.  She  died  in  1860,  without  having  made  any  dispo- 
sition of  said  principal,  and  leaving  surviving  her,  three 
sons  and  two  grandchildren,  the  offspring  of  a  pre-deceased 
daughter. 

The  principal  thus  set  apart  yet  remains  in  the  hands  of 
the  executors,  it  having  been  demanded  by  the  plaintiff,  as 
administrator  of  Mrs.  Freeman,  on  the  ground  that  it  was 
given  to  her,  fully  and  absolutely,  by  the  will,  and  that  the 
clause  limiting  and  directing  the  disposition  of  it  in  case  she 
died  without  having  disposed  of  the  same  was  repugnant  to 
the  bequest  and  void  ;  and  the  executors  having  claimed  that 
the  principal  is  to  be  paid  by  them  to  the  surviving  children 
of  Mrs.  Freeman.  The  object  of  the  suit  is  to  determine 
these  conflicting  claims. 

The  will,  in  express  terms,  conferred  upon  Mrs.  Freeman 
not  only  the  income  of  the  fund  during  her  life,  but  also  the 
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right  of  absolutely  disposing  of  the  principal,  at  her  pleasure, 
subject  only  to  the  restriction  that  such  disposition  should 
not  take  effect  until  after  her  death.  8he  had  power  to  dis- 
pose of  the  principal  by  will,  or  to  sell  it  during  her  life,  and 
she  could  dispose  of  it,  in  whole  or  in  parcels,  to  one  person 
or  several,  and  for  such  price  and  on  such  terms  as  she  might 
prefer.  The  gift  to  her  of  the  principal,  with  this  unlimited 
power  of  disposal,  at  her  pleasure,  necessarily  carried  with  it 
the  absolute  ownership,  (Jackson  v.  CoUmafiy  2  John.  391, 
and  cases  there  cited  by  Kenty  Oh,  J.;)  unless  that  result 
was  prevented  by  the  direction  that  no  disposition  of  the 
fund,  made  by  her,  should  take  effect  until  after  her  death. 

That  restriction  had  no  other  effect  than  to  continue  the 
principal  in  the  hands  of  the  executors  until  her  death,  in 
order  that  the  income  might  be  secured  to  her  during  life. 
That  it  did  not  prevent  the  vesting  of  the  principal,  nor  in- 
terfere with  her  absolute  right  of  disposal,  is  shown  by  the 
case  of  Sweet  v.  ChasCy  (2  Comst,  73.)  There,  a  testator,  by 
one  clause  of  his  will,  gave  a  legacy  to  his  wife,  to  be  paid 
out  of  the  avails  of  the  sale  of  his  real  estaiCy  and  by  a  sub- 
sequent clause  he  directed  his  executors  to  sell  such  real 
estate  after  the  death  of  his  wife.  Of  course,  under  those 
provisions,  any  disposition  which  the  legatee  might  have 
made  of  the  legacy  in  her  lifetime,  would  not  have  taken 
effect ;  that  is,  would  not  have  transferred  the  possession  of 
the  fund,  until  after  her  death,  because  the  legacy  was  not 
payable  until  the  happening  of  that  event ;  which  is  precisely 
the  effect  of  the  restriction  under  consideration.  Yet  in  that 
ca^e  the  court  of  appeals  held  that  the  legacy  vested  on  the 
death  of  the  testator ;  that  the  legatee  had  the  same  right  to 
sell  or  dispose  of  it  that  she  had  in  respect  to  any  other  prop- 
erty ;  and  that  on  her  death,  if  undisposed  of  by  her,  it  went 
to  her  personal  representatives,  who  might  enforce  the  pay- 
ment, against  the  executors.  In  the  case  of  McLoskey  v. 
Beid  (4  Brad.  334)  a  testator  bequeathed  six  thousand  dol- 
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lara,  to  be  invested  in  stocks,  and  noi  transferable  during  the 
life  of  the  legatee.  The  restriction  in  that  case,  it  will  be 
observed,  was  much  broader  than  the  restriction  here ;  yet 
the  surrogate  of  New  York  held  that  it  was  not  a  qnalifici^ 
tion  of  the  gift,  bnt  only  a  mode  of  enjoyment  pointed  out, 
and  that  the  legacy  vested,  the  income  being  payable  to  the 
legatee  daring  her  life,  and  the  principal,  on  her  death,  to  her 
legal  representatives. 

As  the  legacy  vested  absolutely  in  Mrs.  Freeman,  the  fur- 
ther limitation  to  her  children  surviving  her  is  repugnant  to 
the  bequest,  and  void.  (Attorney  General  v.  JScUly  FitsL 
314  Ide  V.  Ide^  5  Mass.  JZep.  500.  Jackson  v.  Robins, 
16  John.  Sil.  Helmer  v.  Shoemaker,  22  Wend.  137.)  In 
Norris  v.  Beyea,  (3  Kern.  286,)  and  Tyson  v.  Blake,  (22 
N.  Y.  Bep.  558,)  the  primary  legatee  had  no  right  to  dispose 
of  the  principal 

It  follows  froij^  these  views  that  the  plaintiff,  as  adminis- 
trator of  Mrs.  Freeman,  is  entitled  to  a  judgment  that  the 
defendants,  as  executors,  pay  to  him  the  principal  set  apart 
to  produce  the  annuity  payable  to  his  intestate. 

Judgment  accordingly 

[MonoB  GiHBBAL  Tbbm,  September  1,  1862.  Johtuon,  J.  0.  Smiih  and 
WdUi,  Jnstioes.] 


Alckste  Button  vs.  Emanuel  MgCaulet. 

The  requirement  contained  in  sectioa  149  of  the  code,  that  an  answer  most 
contain  a  statement  of  any  new  matter  constituting  a  defense,  is  imperatlTe. 
Hepce  if  new  matter  is  not  set  up  in  the  answer,  proof  of  it  shonld  be  re- 
jected, although  such  matter  would  constitute  a  AiU  defense  to  the  action. 

In  order  to  make  an  exception  on  account  of  the  rejection  of  evidence  arail- 
able,  the  party  should  make  his  offer  in  such  plain  terms  as  to  leave  no 
room  for  doubt  as  to  what  is  intended.  If  the  offer  is  open  to  two  con- 
stracdoos,  he  cannot,  in  a  court  of  review,  insist  upon  that  comtmction 
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▼hScb  ia  more  fliTonble  to  himaelf,  qdIms  it  appeon  that  it  was  bo  nndor- 
stood  by  the  court  which  reacted  the  evideDce. 
In  an  action  by  a  female,  for  a  breach  of  promise  of  marriage,  evidence  to 
show  that  the  plaintiff  drank  to  ezceu,  and  sometimes  to  intoxication, 
without  specifying  under  what  dFcamstances  the  alleged  ezceeses  took 
place,  or  that  her  general  reputation,  eren  as  to  sobriety,  is  bad,  is  inad- 
missible in  mitigation  of  damages. 

THIS  was  an  action  brought  by  the  plaintiff  to  recover 
damages  for  a  breach  of  promise  of  marriage.  The  an- 
swer was  merely  a  general  denial  of  the  allegations  of  the 
complaint  The  cause  was  tried  at  the  Monroe  circuit,  in 
October,  1861.  The  plaintiff  was  examined  as  a  witness  in 
her  own  behalf.  Her  testimony  tended  to  establish  the  fact 
of  a  contract  of  marriage  between  herself  and  the  defendant, 
and  a  breach  of  such  contract  by  the  defendant.  *  The  wit- 
ness further  testified  as  follows :  '^  The  fifth  conversation  was 
within  a  day  or  so.  He  wanted  to  know  if  I  would  not 
shorten  the  time ;  whether  I  would  have  him  or  not.  I  told 
him  I  could  not  think  of  having  a  man  when  there  was  so 
much  difference  in  our  ages.  Then  I  offered  to  live  with  him 
for  a  year,  for  a  housekeeper.  He  would  not  listen  to  that ; 
said  he  would  make  me  a  comfortable  home."  The  counsel 
for  the  defendant  objected  to  the  evidence  in  relation  to 
making  the  plaintiff  a  comfortable  home,  on  the  ground 
that  it  was  immaterial,  irrelevant  and  incompetent,  either 
upon  the  question  of  a  contract  of  marriage  or  upon  the  ques- 
tion of  damages.  The  objection  was  overruled  by  the  court, 
and  the  defendant  excepted.  The  witness  then  proceeded 
as  follows:  '^And  leave  me  well  provided  for.  He  said  he 
would  build  a  brick  house,  costing  ||1600,  on  the  small  farm, 
besides  his  own  labor.  He  would  rig  it  all  up  in  nice  style ; 
he  would  have  a  nice  team  and  nice  conveyance,  and  I  might 
go  where  I  chose,"  &c.  The  counsel  for  the  defendant  ob- 
jected that  this  testimony  was  incompetent,  irrelevant  and 
immaterial,  either  upon  the  question  of  the  existence  of  the 
contract,  or  upon  the  question  of  damages.  The  objection 
was  overruled  by  the  court,  and  the  defendant  excepted. 
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Other  witnesses  were  sworn,  whose  testimony  tended  to  con- 
firm that  of  the  plaintiff.  The  defendant  was  sworn  as  a  wit- 
nesSy  in  his  own  behalf,  and  his  testimony  tended  to  establish 
the  fact  that  there  was  no  absolute  contract  of  marriage,  but 
that  the  promise  on  his  part,  to  marry  the  plaintiff,  was  upon 
certain  conditions,  which  conditions  were  not  fulfilled.  The 
defendant  offered  to  show  that  the  plaintiff,  while  she  was 
thus  living  with  him,  drank  intoxicating  liquors  to  excess, 
and  sometimes  got  intoxicated.  This  evidence  was  objected 
to  by  the  plaintiff  and  the  objection  sustained.  Exception 
by  the  defendant  The  jury  found  a  verdict  for  the  plaintiff; 
for  $500  damages. 

The  defendant  appealed  from  the  judgment 

L.  H.  Hovey^  for  the  appellant 

Jeese  Shepherdj  for  the  respondent 

By  the  Court,  J.  0.  Smith,  J.  If  the  proof  offered  by  the 
defendant,  that  the  plaintiff  while  living  with  him  '^  drank 
intoxicating  liquors  to  excess,  and  sometimes  got  intoxicated,'^ 
would  have  established  a  full  defense  to  the  action,  as  ia 
claimed  by  the  defendant's  counsel,  it  was  nevertheless  prop- 
erly rejected,  for  the  reason  that  such  defense  is  not  set  up 
in  the  answer.  That  it  is  ^'  new  matter''  within  the  mean- 
ing of  section  149  of  the  code  (sttb.  2)  can  hardly  be  ques- 
tioned. It  admits  and  avoids  the  cause  of  action  alleged  in 
the  complaint  It  has  been  decided  that  the  requirement 
contained  in  the  section  above  cited,  that  the  answer  '^  must 
contain  a  statement  of  any  new  matter  constituting  a  de- 
fense," is  imperative,  {McKyring  v.  Bull,  16  N.  Y.  Rep. 
297 ;)  and  that  a  defendant  cannot  give  evidence  of  any  de- 
fense not  set  up  in  his  answer.  (2  Comet,  501.  2  8eld.  179. 
20  Barb.  468.) 

The  defendant's  counsel  now  claims  that  the  proof  was 
proper  in  mitigation  of  damages,  and  therefore  admissible 
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ifiihoot  being  pleaded.  But  the  caae  does  not  show  that  it 
was  offered  for  that  purpose.  For  aught  that  appears,  the 
offer  was  made  without  any  statement  of  its  purpose.  It 
was  excluded,  and  properly  so,  if  proposed  to  establish  a  de- 
fense not  pleaded,  and  for  which  purpose  it  is  now  claimed 
by  the  defendant  to  be  admissible ;  and  the  defendant  did 
not  in  any  manner  call  the  attention  of  the  judge  specifically 
to  the  point  on  which  it  is  now  claimed  he  erred.  In  the 
cases  of  Willard  y.  Stone^  (7  Cowen^  22,)  and  BenneU  v. 
Smithy  (21  Barb,  446,)  cited  by  the  defendant's  counsel,  the 
evidence  was  offered  expressly  in  mitigation.  In  Travis  v. 
BargeVj  (21  Barb.  614,)  which  was  an  action  for  seduction 
of  the  plaintiff's  daughter,  the  offer  was  general,  as  here,  but 
one  of  the  grounds  of  objection  stated  was  that  '^  such  mat- 
ters of  defense  were  not  set  up  in  the  answer,''  and  the  testi- 
mony was  excluded.  On  appeal  to  the  general  term,  Birdseye, 
J.  deliTcring  the  prevailing  opinion,  assumed  that  the  offer 
was  made  upon  the  ground  that  the  proof  would  furnish  a 
oomplete  defense  to  the  action,  and  not  merely  that  it  was 
admissible  in  mitigation  of  damages,  and  then  said :  '^  The 
judge  decided  upon  the  question  which  was  thus  presented 
to  him,  and  rightly  excluded  the  proof,  to  make  out  this  de- 
fense. Instead  of  offering  it  again  for  the  purpose  of  miti- 
gating the  damages,  for  which  purpose  alone  it  is  now  con- 
tended it  was  admissible ;  instead  of  presenting  to  the  judge 
the  point  upon  which  alone  it  is  now  contended  that  he  erred^ 
and  calling  his  attention  specifically  to  it,  so  that  it  mig^t 
have  been  passed  upon,  the  defendant  chose  to  let  the  case  be 
submitted  to  the  jury.  And  he  now  raises  the  question  in 
such  a  manner  that,  if  successful,  he  has  a  chance  with  an- 
other jury,  although  there  was  no  error  committed  at  the 
former  trial,  either  in  the  admission  of  testimony  or  the  de- 
cisicms  of  the  court.  Such  a  course  ought  not  to  be  permit- 
ted. It  is  likely  to  put  the  cause  in  a  false  position,  and  to 
work  injustice  to  the  opposite  party.  The  party  complain* 
ing  of  the  charge  of  the  judge,  which  is  claimed  to  be  erroiie- 
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008  in  part  only,  and  in  part  correct^  is  required  to  call 
attention  specifioally  to  the  matter  complained  of,  so  that  the 
error,  if  any,  may  be  forthwith  corrected.  The  same  princi- 
ple, in  my  opinion,  applies  to  a  case  like  the  present."  These 
remarks  were  fully  applicable  to  the  case  in  hand,  as  for 
aught  that  appears,  the  only  question  presented  to  the  judge 
and  decided  by  him,  was  whether  the  evidence  was  admissi- 
ble to  establish  a  defense  not  set  up  in  the  answer.  But  if 
the  testimony  had  been  o£fered  ixf  mitigation  of  damages,  I 
think  it  would  have  been  properly  excluded.  The  offer  was 
simply  to  show  that  the  plaintiff  drank  to  excess,  and  some- 
times to  intoxication,  while  living  with  the  defendant,  with- 
out specifying  under  what  circumstances  the  alleged  excesses 
took  place.  They  may  have  occurred  prior  to  the  defendant's 
promise,  and  with  his  knowledge.  They  may  even  have  been 
induced  by  his  solicitation,  and  shared  in  by  himself.  In 
either  case  I  apprehend  the  evidence  would  not  be  admissible. 
In  order  to  make  an  exception  on  account  of  the  rejection  of 
evidence  available,  the  party  should  make  his  offer  in  such 
plain  terms  as  to  leave  no  room  for  doubt  as  to  what  was  in- 
tended. If  the  offer  is  open  to  two  constructions,  he  cannot 
in  a  court  of  review  insist  upon  that  construction  which  is 
more  favorable  to  himself,  unless  it  appears  that  it  was  so 
understood  by  the  court  which  rejected  the  evidence.  This 
rule  was  followed  by  the  court  of  appeals  in  Daniels  v.  Pcst^ 
tersony  (3  Gomst.  4lIj)  in  which  case  the  offer  was  quite  as 
explicit  and  clear,  to  say  the  least,  as  the  offer  in  the  case  at 
bar,  and  the  reasoning  of  Bronson,  J.  who  delivered  the  opin- 
ion of  the  court,  shows  the  good  sense  and  justice  of  the  rule. 
Again,  it  may  well  be  questioned  whether  the  defendant  in 
this  action  had  a  right  to  prove  in  mitigation  of  damages, 
particular  acts,  unless  they  showed  or  tended  to  show  the 
plaintiff  to  be  unchaste.  General  character  undoubtedly  may 
be  inquired  into,  and  the  reason  assigned  for  this,  in  the 
books,  is  that  the  object  of  the  action  is  not  merdy  a  com- 
pensation for  the  immediate  injury  sustained;  but  damages 
Yoi,.  XXXVIII,  37 
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for  the  loss  of  reputation.  {Per  BensoUy  J,  in  Johnson  r. 
OaulkinSy  1  John.  Caa.  117.)  But  general  reputation  can- 
not be  proved  by  particular  acts.  (7  Cowen,  635.)  Yet  as 
illicit  sexual  intercourse  after  marriage  is  a  ground  for  annul- 
ling the  marriage  contract,  there  is  an  obvious  propriety  in 
allowing  particular  acts  of  a  lewd  and  dissolute  character  to 
be  proved  in  mitigation  of  damages,  in  actions  of  this  nature. 
Bat  this  reason  does  not  exist  in  respect  to  any  other  vice. 
But  if  it  is  competent  to  show  that  on  one  or  more  particular 
occasions  the  plaintiff  drank  intoxicating  liquors  to  excess,  it 
is  diflScult  to  see  why  evidence  may  not  be  given  of  particu- 
lar exhibitions  of  any  other  of  the  numerous  frailties  of  na- 
ture, such  as  gluttony,  profanity,  lying  an^  many  others  that 
might  be  mentioned.  I  think  it  will  be  found  that  the  cases 
in  the  books  go  no  further  than  to  allow  proof  of  particular 
acts  of  lewdness  or  indecency,  limiting  the  evidence,  in  other 
respects,  to  general  reputation.  In  Johnson  v.  Cavlkins 
{supra)  the  defendant  was  permitted  to  show,  with  a  view  to 
the  quantum  of  damages,  licentious  conduct  in  the  plaintiff, 
and  her  geiieral  character  as  to  sobriety  and  virtue.  In 
WUlard  v.  Stone  it  was  held  that  the  defendant  might  prove 
that  the  plaintiff  had  been  guilty  of  indecent  and  lascivious 
familiarities  with  another  man.  In  Boynton  v.  Kellogg  (3 
Mass.  Rep.  189)  it  was  ruled  that  the  defendant  might  show, 
in  bavy  the  bad  character  of  the  plaintiff  at  the  time  of  the 
contract,  unknown  to  the  defendant ;  or  that  after  the  prom- 
ise she  had  prostituted  herself  to  any  person  other  than  the 
defendant,  and  in  mitigation^  that  her  conduct  was  improp^ 
erly  indecent^  after  the  promise,  or  before  the  promise  and 
unknown  to  him.  This  ruling  was  approved  in  Palmer  v. 
Andrews^  (7  Wend.  142.)  The  rules  laid  down  in  Sedgwick 
on  Damayes  {p.  385)  are  deduced  from  these  cases.  As  the 
defendant's  offer  was  not  to  show  dissolute  or  unchaste  con- 
duct on  the  part  of  the  plaintiff,  or  that  her  general  reputa- 
tion, even  as  to  sobriety,  was  bad,  I  think  it  was  not  admis- 
sible in  mitigfttion  of  damages, 
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The  defendant's  counsel  next  insists  that  the  proof  offered 
was  admissible  '^upon  the  question  of  the  knowledge  and  re- 
collection  of  the  plaintiff^  in  respect  to  the  matters  to  which 
she  testified ;  also  upon  the  question  of  her  credibility/' 
This  position  is  untenable.  There  was  no  offer  to  show  that 
she  was  intoxicated^  or  under  the  influence  of  intoxicating 
drinks^  on  any  occasion  in  respect  to  which  she  testified ;  and 
particular  facts  cannot  be  given  in  evidence  to  discredit  a 
witness.     (2  Phil  Ev.  C.  d  H.  Notes,  952.) 

The  only  other  question  in  the  case  relates  to  the  testimo- 
ny of  the  plaintiff^  as  to  what  the  defendant  said  in  respect 
to  making  her  a  comfortable  home,  &c.  This  evidence  was 
clearly  admissible.  It  consisted  of  declarations  made  by  the 
defendant  in  a  conversation  between  him  and  the  plaintiff  re- 
lating  to  the  subject  matter  of  the  action,  and  a  part  of  which 
conversation^ad  been  proved  without  objection.  It  was 
competent  evidence  on  the  question  of  the  alleged  contract 
of  marriage  between  the  parties. 

The  motion  for  a  new  trial  should  be  denied. 

[MoNBOB  Gbvbbal  Tbbh,  September  1,  1862.  Jchnton^  J,  0,  Swidih  and 
WdUs,  Justices.] 
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The  code  has  not  so  changed  the  law  as  to  allbw  a  hnsband  to  examine  his 
wife  as  a  witness,  in  a  case  in  which  she  is  not  a  party. 

APPEAL  from  a  judgment  entered  on  a  verdict.  The 
action  was  brought  for  board,  care  and  attendance  of  the 
defendant's  father,  alleged  to  have  been  furnished  on  the  ex- 
press promise  of  the  defendant  to  pay  therefor.  On  the  trial 
the  plaintiff  called  his  wife  as  a  witness  on  his  behalf,  to 
prove  such  board  &c.  and  the  alleged  promise.  The  defend- 
mt  objected  to  her  fMi  a  witness^  on  the  ground  that  she  was 
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{ha  plamtiff's  wife.    The  court  overruled  the  objection  and 
admitted  her ;  to  which  the  defendant  duly  excepted. 

Ifann  dk  Walker y  for  the  appellant. 

Sumphrey  dk  ParsonSy  for  the  respondent. 

By  the  Court,  Dayib/J.  The  only  question  in  this  case 
is  as  to  the  admissibility  of  the  plaintiff's  wife  as  a  witness 
on  his  behalf.  That  husband  and  wife  are  not  admissible  as 
witnesses  for  or  against  each  other  (except  in  certain  cases  not 
necessary  now  to  be  referred  to)  is  an  elementary  rule  of  the 
common  law.  ^^The  husband  and  wife/'  says  Chancellor 
Kent,  ^'  cannot  be  witnesses  for  or  against  each  other.  This 
is  a  settled  principle  of  law  and  equity,  and  it  is  founded  aa 
well  on  the  interest  of  the  parties  being  the  same,  as  on  pub- 
lic policy.  The  foundations  of  society  would  be  shaken, 
according  to  the  strong  language  in  one  of  the  cases,  by  per- 
mitting it/'  (2  Kent's  Com,  178,  179.)  "  It  has  been,  re- 
solved," says  Lord  Coke,  "  that  a  wife  cannot  be  produced 
against  her  husband,  as  it  might  be  the  means  of  implacable 
discord  and  dissension  between  them,  and  the  means  of  great 
inconvenience."  {Co,  Lit.  6,  b,)  "  The  reason  for  excluding 
the  husband  and  wife  from  giving  evidence  for  or  against  each 
other  is  founded  partially  on  their  identity  of  interests,  and 
partly  on  a  principle  of  public  policy  which  deems  it  necessary 
to  guard  the  security  and  confidence  of  private  life  even  at  the 
risk  of  an  accidental  failure  of  justice."  (1  Phil,  Ev,  TI,) 
"  If  a  wife  were  a  witness  for  her  husband  she  would  be 
under  a  strong  temptation  to  commit  perjury,  and  if  against 
her  husband  it  would  be  contrary  to  the  policy  of  marriage, 
and  might  create  much  dissension  and  unhappiness ;  so  vice 
versa,  of  the  husband."  {Bull.  N.  P.  286.  4  T.  B.  679. 
2  id.  263.)  In  Haabrouck  v.  Vandervoort,  (5  Seld.  153,) 
Johnson,  J.  on  an  examination  of  all  the  authorities,  came 
io  the  conclusion  that  "  the  rule  of  exclusion  of  husband  or 
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wife  where  the  other  is  a  partj  or  interested  in  the  event,  de« 
pends  merely  upon  the  existence  of  the  relation,  and  not  at  all 
upon  the  existence  in  the  party  o£fered  as  a  witness  of  an  inter- 
est in  the  event,  independent  of  that  which  the  law  attribatee 
to  him  by  reason  of  the  marriage  relation/'  (See  5  Sdd.  vhi 
supra,  and  cases  there  cited.) 

This  role  of  exclusion  is  equally  imperative  in  both  civil 
and  criminal  proceedings,  and  is  not  founded  on  that  pecun^ 
iary  interest  which  might  always  be  waived  or  released. 
When  the  authorities  speak  of  ^Hdentity  of  interest'*  as  one 
ground  of  the  rule  they  undoubtedly  intend  that  wUty  (^ 
persons  and  rights  which  is  the  basis  of  the  common  law 
theory  of  the  marital  relations.  Has  the  principle  so  long 
and  well  established,  been  overthrown  or  changed  ?  There 
are  but  two  sections  of  the  code — the  398th  and  399th—* 
that  are  claimed  to  have  had  any  such  effect.  On  referring 
to  them  it  is  well  to  bear  in  mind  another  principle  of  law, 
which  is  that  the  established  rules  of  the  common  law  are  to 
be  changed  only  by  express  enactment  or  necessary  implica- 
tion. Where  the  code  has  made,  or  attempted  to  make,  such 
change,  its  own  rule  of  construction  is  to  be  applied ;  (Godej 
§  467 ;)  but  where  the  scope  and  object  of  the  provision  are 
satbfied  by  the  natural  import  of  its  letter,  there  is  no  occa- 
sion for  liberal  construction.  The  398th  section  is  in  these 
words :  ^^  1^0  person  offered  as  a  witness  shall  be  excluded  by 
reason  of  his  interest  in  the  event  of  the  action.^'  This  pro- 
vision annihilates,  at  a  blow,  every  objection  to  the  admis- 
sibility of  witnesses  on  the  ground  of  pecuniary  interest  Bo 
far,  therefore,  as  the  rule  exclifiing  husband  and  wife  may 
be  supposed  to  stand  on  that  ground,  it  is  overthrown  by  this 
section ;  but  as  we  have  seen  by  the  preceding  citations,  the 
rule  of  exclusion  is  based  upon  the  broader  and  higher  ground 
of  public  policy.  It  is  obvious  that  section  398  was  only 
intended  to  remove  the  disability  of  pecuniary  interest,  and 
not  to  affect  other  grounds  of  exclusion.  But  it  is  not 
necessary  to  pursue  this  point ;  for  in  the  case  of  SasbrowA 
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V.  Vandervoorty  above  cited,  the  court  of  appeals  have  dis- 
tinctly adjudicated  that  this  section  did  not  affect  the  rule 
under  consideration.  Section  399  relates  exclusively  to  the 
'^  examination  of  parties  to  the  action.  It  first  provides  a 
.  general  rule  for  such  examination,  to  wit :  '^  A  party  to  an 
action  may  be  examined  as  a  witness  in  his  own  behalf,  or  in 
behalf  of  any  other  party,  subject  to  the  same  rules  of  ex- 
amination as  any  other  witness.'^  To  this  general  rule 
it  declares  two  exceptions,  to  wit:  ^^ except  that  a  par- 
ty shall  not  be  examined  against  parties  who  are  repre- 
sentatives of  a  deceased  person,  in  respect  to  any  trans- 
actions had  personally  between  the  deceased  person  and 
themselves ;  and  except,  also,  that  neither  husband  nor  wife 
shall  be  required  to  disclose  any  communication  made  by 
one  to  the  other.''  It  is  quite  apparent  to  my  mind  that 
this  general  rule,  which  provides  that  a  party  to  an  action 
may  be  examined  in  his  own  behalf,  neither  abrogates  nor 
affects  any  other  established  rule  which  excludes  or  admits 
persons  not  parties  to  the  action.  The  latter  rule  is  not 
within  the  object  or  letter  of  this  section,  the  provisions  of 
which  are  fully  answered  when  they  are  applied  to  all  par-- 
ties  real  and  nominal.  To  go  farther  and  say  that  the 
section  has  effected  a  sweeping  change  of  the  established 
common  law  rule,  in  a  case  not  within  its  letter  or  spirit, 
would  be  in  direct  violation  of  the  salutary  principle  that 
conserves  the  common  law  against  innovation  by  mere  in- 
tendment. But  it  is  said  if  husband  and  wife  are  admissible 
as  witnesses  for  or  against  each  other  when  parties  to  the 
action,  why  should  not  either  of  them  be  competent  when 
the  other  only  is  a  party  ?  The  plain  answer  is  that  the 
l^slature  have  seen  fit  to  provide  for  the  former  case,  and 
not  for  the  latter.  The  idea  that  justice  required  that  when 
any  party  to  the  suit  was  admitted  all  should  be,  doubtless  led 
to  this  general  rule  affecting  parties ;  but  it  did  not  induce 
the  legislature  to  enact  a  general  law  removing  all  disa- 
bilities, nor  indeed  any  disability,  except  those  of  parties  to 
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the  Buit.  But  it  is  argued  that  if  this  be  the  true  construc- 
tion, the  code  has  produced  the  absurd  result  of  admitting  a 
wife  or  husband  where  three  disabilities  exist,  to  wit,  that  of 
being  a  party,  a  husband  or  wife,  and  that  of  interest,  and 
excluding  them  where  but  one  of  these  disabilities  exist 

This  reductio  ad  ahsurdum  would  be  better  addressed  to 
the  legislature  than  to  the  courts^  but  it  really  has  no  sound- 
ness. The  code  does  not  admit  a  witness  with  three  disc^ 
hilitiea.  It  removes  the  disabilities  themselves,  in  the  special 
case  for  which  it  provides,  and  it  admits  the  party  without 
them.  It  has  failed  to  remove  the  disability  in  a  case  for 
which  it  does  not  provide ;  and  the  absurdity  is  in  arguing 
that  because  it  has  removed  them  in  the  case  provided  for^ 
it  has  therefore  done  so  in  cases  not  provided  for.  The  error 
is  in  supposing  that  the  legislature^  by  section  399,  intended 
to  declare  a  general  policy  or  rule  which  should  allow  ^^  every 
person  having  sufficient  capacity  and  knowledge  to  give  his 
testimony  in  relation  to  any  matter  in  controversy/'  Had 
this  been  the  object,  respect  for  that  body  leads  me.ta  believe 
that  it  would  have  been  plainly  and  clearly  expressed.  These 
views  might  be  illustrated  by  reference  to  other  disabilities. 
A  statute  declares  persons  convicted  of  certain  crimes  incom- 
petent to  testify.  Is  that  statute  repealed  ?  Is  such  a  per- 
son competent  to  testify  in  all  controversies  because  he  may 
perhaps  be  called  when  a  party  to  them  ? 

But  it  is  argued  that  the  second  exception  to  the  general 
rule  created  by  section  399,  in  these  words,  ^^  and  except  also 
that  neither  husband  nor  wife  shall  be  required  to  disclose 
any  communication  made  by  one  to  the  other''  operates  by 
necessary  implication  to  abrogate  the  common  law  rule  in  all 
cases.  But  this  exception  is  merely  a  limitation  on  the  gen- 
eral rule  of  the  section.  It  does  not  enlarge,  but  restricts  it 
It  would  be  a  novel  construction  to  hold  that  an  exception 
which  restricts  the  effect  of  a  general  rule,  operates  by  im- 
plication to  change  other  rules  and  create  new  ones,  on  a 
subject  not  within  the  provision  to  which  it  is  an  exception* 
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The  plain  significancy  of  this  exception  is  fully  seen  when  it 
is  applied  to  the  cases  created  by  the  rule  which  it  restricts. 
Thus  where  husband  and  wife  are  examined  as  witnesses  be- 
cause  they  are  parties^  a  limitation  is  attached  to  their  testi- 
mony, to  wit,  that  '^  neither  shall  be  required  to  disclose  any 
communication  made  by  the  one  to  the  other/'  This,  in  my 
judgment,  is  the  whole  effect  of  the  exception. 

My  conclusion  is  that  the  code  has  not  allowed  a  husband 
to  use  his  wife  as  a  witness  in  a  case  in  whichr  she  is  not  a 
party.  Perhaps,  since  the  legislature  has  of  late  gone  so  far 
to  destroy  the  unity  of  the  marriage  relation  and  change  it  to 
a  special  partnership,  or  state  of  legalissed  concubinage,  it 
ought  so  to  alter  the  law  as  to  allow  husband  and  wife  to 
become  each  other's  witnesses  and  to  be  brought  in  against 
each  other,  in  actions  like  the  present ;  but  this  should  be 
done,  if  at  all,  by  plain  and  express  enactment ;  and  such 
modifications  of  the  criminal  law  should  be  made  that  the 
wife,  when  summoned  to  the  witness  box  by  the  husband, 
should  have  no  shield  from  punishment  for  perjury,  in  the 
legal  presumption  of  coercion.  Before  such  a  law  is  passed 
I  hope  the  legislature  will  pause  to  inquire  whether  in  this 
respeci  the  ancient  ways  are  not  best  and  wisest ;  whether 
the  marriage  relation,  which  is  the  foundation  of  civilized 
society,  is  likely  to  be  preserved  in  its  purity,  by  laws  which 
permit  the  parties  to  be  constrained,  against  each  other,  to 
disclose  whatever  transpires  in  its  privacy ;  and  to  testify  for 
or  against  each  other  under  the  temptation  of  gain  or  the 
fear  of  '^  implacable  discord  and  dissension/' 

The  judgment  in  this  case  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

[Sbib  Gbnbral  Tbbv,  Noyember  IT,  1862.  Marvinf  Dati$,  Qtowr  and 
jBoyt,  JnatiGes.] 
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When  a  mortgage  or  Jadgment  has  been  once  paid,  and  the  lien  discharged, 
the  parties  cannot  restore  the  lien,  to  the  prejudice  of  third  persons  who 
are  then  incambrancers. 

If  the  mortgagor  can  become  the  absolute  owner,  in  his  own  right,  of  the 
bond  and  mortgage,  the  debt  will  be  eztingnished  and  the  lien  of  the  mort- 
gage discharged  by  an  unconditional  assignment  of  the  mortgage  to  him; 
and  it  is  not  in  the  power  of  the  assignor  and  assignee,  by  any  arrangement 
they  may  make,  to  restore  the  lien  of  the  mortgage,  so  that  it  shall  have 
priority  over  a  Junior  mortgage.' 

W.  borrowed  money  of  G.  and  gave  his  bond  and  mortgage  to  secure  the 
payment  of  the  amount.  Q.  demanding  bis  money,  W.  procured  L.  to 
indorse  his  note  and  to  raise  the  money  for  him,  on  being  secured  by  the  bond 
and  mortgage,  which  were  assigned  by  G.  to  L.  for  that  purpose.  At  the 
maturity  of  the  note  W.  applied  to  B.  for  the  money,  ni>on  the  security  of 
the  same  bond  and  mortgage ;  informing  him  there  were  two  other  mort- 
gages upon  the  same  premises,  ^ne  of  which  was  prior  and  the  other  subse- 
quent to  the  one  in  question.  B.  agreed  to  flimish  the  money,  upon  the 
terms  proposed.  W.  then  applied  to  L.  to  have  the  mortgage  assigned  to 
him  (W.)  to  be  by  him  assigned  to  B.;  and  L.  accordingly  assigned  the 
same  to  W.  to  enable  him  to  get  the  money,  by  assigning  the  same  to  B. 
W.  thereupon  assigned  the  mortgage  to  B.  and  obtained  the  money  thereon, 
with  which  he  paid  the  note  indorsed  by  L.  HM  that  under  the  circum- 
stances, W.  never  owned  the  bond  and  mortgage,  even  for  an  instant,  nor 
did  he  pay  the  debt  secured  thereby.  That  it  was  not  a  case  of  payment 
and  satisfaction ;  nor  a  case  for  the  application  of  the  doctrine  of  merger, 

HMf  aUOf  that  W.  was  merely  an  assignee  in  trust ;  the  trust  being  specified 
by  the  parties,  though  not  expressed  in  the  written  assignment,  viz :  that 
W.  should  raise  money  upon  the  bond  and  mortgage  and  therewith  pay  the 
note  indorsed  by  L.  And  that  equity  would  have  enforced  a  performance 
of  the  trust. 

Mtld,  furihert  that  by  such  assignment  of  the  mortgage  to  W.,  the  mortgagor, 
for  the  purpose  above  mentioned,  the  lien  and  priority  thereof  was  not  lost, 
or  postponed  to  that  of  a  Junior  mortgage. 

APPEAL  from  a  judgment  entered  upon  the  report  and 
decision  of  a  referee.  The  action  was  to  foreclose  two 
mortgages  executed  by  the  defendants  Woodru£f  and  wife. 
One,  to  Oliver  Fairchild,  dated  January  28,  1848,  and 
assigned  to  the  plaintiff,  March  15,  1859,  upon  which,  at 
the  date  of  the  report,  there  was  due  $1592.61 ;  the  other, 
to  Jesse  Angel,  the  plaintiff,  dated  March  27,  1854;*  amount 
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diie^  at  the  date  of  the  report,  $973.14.  Another  mortgage 
was  executed  by  Woodruff  and  wife  to  Jesse  B.  Gibbe,  dated 
March  15,  1851,  upon  which  there  was  due  $107447.  This 
mortgage,  and  the  bond,  were  assigned  to  the  defendant  Lee, 
June  4,  1855,  and  Lee,  on  the  4th  of  October,  1855,  assigned 
them  to  Woodruff  the  obligor  and  mortgagor,  December  1, 
1855.  Each  mortgage  was  given  to  secure  the  payment  of  a 
bond  executed  by  the  defendant,  Woodruff.  No  question 
arose  upon  the  recording  of  the  mortgages.  The  defendant 
Boner  claims  priority  over  the  mortgage  executed  by  Jesse 
Angel,  dated  March  27,  1854.  The  facts  and  evidence  out 
of  which  this  claim  arises  are  sufficiently  stated  in  the  opinion 
of  the  court.  The  referee  rejected  the  claim,  upon  the  ground 
that  by  the  assignment  of  the  bond  and  mortgi^e,  under 
which  Boner  claims,  to  Woodruff,  the  obligor  and  mort- 
gagor, the  debt  was  discharged  and  the  mortgage  ceased  to 
be  a  lien,  and  that  their  vitality  could  not  be  restored  by  the 
transfer  to  Boner. 

F.  E.  OomweUy  for  the  plaintiff. 

Abbott  dk  Wilkinson^  for  the  defendant  Boner. 

By  the  Courty  Marvin,  P.  J.  The  bond  and  mortgage  in 
question  were  given  to  Gibbs  for  money  borrowed  of  him  by 
Woodruff.  Gibbs  wanted  his  money,  and  Woodruff  made  a 
note  for  the  amount  and  procured  Lee  to  indorse  it  and  to 
raise  the  money ;  and  by  agreement  with  Lee  the  bond  and 
mortgage  were  assigned  by  Gibbs  to  Lee,  to  secure  him. 
About  the  time  the  note  became  due.  Woodruff  negotiated 
with  Boner  for  the  money  with  which  to  pay  the  note,  and 
upon  the  credit  of  this  bond  and  mortgage.  He  informed 
Boner  of  the  prior  and  subsequent  mortgages.  It  was  ar- 
ranged  that  Boner  should  let  Woodruff  have  the  money 
upon  the  terms  proposed ;  to  wit,  the  assignment  to  him  of 
the  bond  and  mortgage.     Woodmff  communicated  this  to 
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Lee.  Boner  lived  in  another  county.  Woodruff  inquired 
of  Lee  whether  it  would  be  right  and  safe  to  have  the  bond 
and  mortgage  assigned  to  him,  and  then  he  assign  them  to 
Boner,  and  Lee  thought  it  would  be.  Lee  made  the  assign- 
ment to  Woodruff,  October  !^,  1855,  and  on  the  Ist  of 
December,  1855,  Woodruff  took  the  bond  and  mortgage  out 
to  Boner,  who  gave  him  the  money,  $800,  and  he  assigned 
the  bond  and  mortgage  to  Boner.  Woodruff  returned  with 
the  money,  and  paid  the  note.  Previous  to  Lee's  assigning 
the  bond  and  mortgage  to  Woodruff  the  latter  promised  that 
he  would  take  the  mortgage  to  Boner  and  get  the  money  for 
Lee.  Lee,  as  a  witness,  says  that  Woodruff  told  him,  before 
and  at  the  time  of  the  assignment  to  Woodruff,  that  he  had 
arranged  with  some  party  in  Livingston  county  to  let  him 
have  the  money,  on  the  mortgage.  Boner  was  the  man 
named;  there  was  a  conversation  about  the  method  to  be 
taken  to  assign  the  mortgage  to  Boner;  'Hhis  was  the  way 
we  hit  upon  to  transfer  the  mortgage  to  Boner.''  Does  not 
know  that  he  gave  any  opinion  about  the  propriety  of  the 
way.  His  intention  was  to  have  Woodruff  get  the  money 
on  the  mortgage,  from  Boner. 

The  referee  found  that  Woodruff,  being  desirous  to  obtain 
money  with  which  to  satisfy  the  claim  of  Lee  under  the  bond 
and  mortgage,  and  to  obtain  further  time  for  the  payment 
of  the  bond  and  mortgage,  applied  to  Boner  for  that  pur- 
pose, and  that  it  was  agreed  between  them  that  Boner  should 
advance  the  money  to  Woodruff  for  that  purpose,  and  that 
the  bond  and  mortgage  should  be  assigned  to  Boner  as  his 
security  for  the  repayment  of  the  money;  that  Boner  ad- 
vanced the  money  to  Woodruff,  and  thereupon  Woodruff 
assigned  the  bond  and  mortgage  to  Boner.  He  also  found 
that  when  Woodruff  took  the  assignment  of  the  bond  and 
mortgage  from  Lee,  he  was  the  owner  in  fee  of  the  mort- 
gaged premises,  and  that  he  intended  to  keep  the  bond  and 
mortgage  alive  as  a  lien  on  the  premises,  and  to  use  the  same 
for  the  purpose  of  raising  the  money  with  which  to  pay  Lee ; 
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and  that  the  money  received  from  Boner  was  paid  by  Wood- 
ruff for  the  use  of  Lee. 

As  a  conclusion  of  law,  the  referee  found  that  by  reason 
of  the  assignment  of  the  bond  and  mortgage  to  Woodruff, 
the  obligor  and  mortgagor,  the  debt,  and  the  lien  of  the 
mortgage,  became  and  were  satisfied  and  discharged,  as 
against  the  interests  and  lien  of  the  plaintiff  in  this  action. 
To  this  conclusion  the  defendant  Boner  excepted.  The 
referee  directed  judgment  for  the  plaintiff  for  the  amount 
of  his  two  mortgages,  and  that  out  of  the  surplus,  if  any, 
Boner's  mortgage  should  be  paid;  and  to  this  Boner  ex- 
cepted. 

The  referee  has  not  found,  as  the  evidence  clearly  shows, 
that  the  consideration  was  paid  by  Woodruff  to  Lee,  for  the 
assignment  of  the  bond  and  mortgage  by  the  latter  to  the 
former ;  nor  has  he  found  for  what  purpose  and  upon  what 
understanding  such  assignment  was  made.  He  has  simply 
found  the  fact  of  the  assignment,  and  then  the  arrangement 
between  Woodruff  and  Boner,  and  the  assignment  by  the 
former  to  the  latter,  and  that  the  money  which  Woodruff 
received  from  Boner  was  by  him  paid  for  the  use  of  the  de- 
fendant Lee. 

The  learned  referee,  in  his  opinion,  discusses  the  doctrine 
of  merger  (which  had  been  pressed  upon  him  by  counsel)  as 
having  no  application  to  the  case,  and  then  puts  his  decision 
upon  the. ground  that  "when  Woodruff,  the  debtor,  became, 
as  he  did  in  this  case,  the  assignee  of  the  bond  debt  against 
himself,  the  personal  action  was  entirely  suspended  and 
therefore  gone ;  and  with  it  went  the  mortgage  lien.  The 
doctrine  of  non-merger  would  not  help  the  matter,  for  it  did 
not  apply  to  this  case,  and  I  take  it  equity  does  not  intend 
to  extend  this  rule.''  This  extract  from  the  opinion  of  the 
referee,  and  his  reference  to  Marvin  v.  Vedder,  (5  Ooweny 
471,)  put  us  in  possession  of  the  views  of  the  learned  referee ; 
and  it  seems  to  me  that  they  are  quite  too  narrow  and  re- 
stricted for  the  case.    I  agree  that  in  case  Woodruff  can 
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become  the  absolute  owner,  in  his  own  right,  of  the  bond 
and  mortgage,  the  debt  was  extinguished  and  the  lien  of  the 
mortgage  was  discharged ;  and  that  it  was  not  in  the  power 
of  Woodruff  and  Boner,  by  any  arrangement  they  should 
make,  to  restore  the  lien  of  the  mortgage,  so  thatit  should 
have  priority  over  AngeVs  junior  mortgage.  Where  a  mort- 
gage or  judgment  debt  has  been  once  paid,  and  the  lien  dis- 
charged, the  parties  cannot  restore  the  lien,  to  the  prejudice 
of  third  persons  who  are  then  incumbrancers.  Such  was  the 
case  of  Marvin  v.  Vedder.  It  was  a  case  of  actual  pay- 
ment, as  the  court  held,  made  by  the  mortgagor  to  the  mort- 
gagee ;  and  a  few  days  thereafter  the  money  was  handed  back 
by  the  mortgagee  to  the  mortgagor,  with  an  understanding 
that  the  time  of  payment  should  be  extended,  and  the  mort- 
gage security  should  remain  as  though  the  money  had  not 
been  received  by  the  mortgagee. 

The  present  case,  briefly  stated,  is :  Woodruff  loaned' 
money  of  Gibbs  and  gave  his  bond  and  mortgage  for  the 
amount.  Gibbs  wanted  his  money,  and  Woodruff  procured 
Lee  to  indorse  his  note  and  to  raise  the  money  for  him,  upon 
being  secured  by  the  bond  and  mortgage,  which  was  assigned 
by  Gibbs  to  Lee,  for  that  purpose.  About  the  time  the  note 
became  due.  Woodruff  applied  to  Boner  for  the  money, 
upon  the  security  of  the  same  bond  and  mortgage.  He  in- 
formed Boner  of  the  other  mortgages,  and  that  one  of  them 
was  junior  to  this  mortgage.  Boner  agreed  that  he  would, 
at  a  future  day,  furnish  the  money,  upon  the  terms  proposed ; 
and  thereupon  Woodruff  .informed  Lee  of  what  could  be 
done  with  Boner.  Lee  was  then  the  owner  and  possessor  of 
the  mortgage.  Boner  resided  in  another  county.  Wood- 
ruff asked  Lee  if  it  would  be  safe — if  it  would  be  all  right 
to  have  the  mortgage  assigned  to  him.  Woodruff,  and  be  by 
him  assigned  to  Boner.  Lee  thought  it  would  be  perfectly 
right  and  safe,  and  he  assigned  it  to  Woodruff,  to  enable 
him  to  get  the  money.    Or,  in  the  language  of  Lee^  there 
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was  a  conversation  about  the  method  to  be  taken  to  assign 
the  mortgage  to  Boner^  and  it  resulted  in  his  assigning  it  to 
'' Woodruff  to  assign  to  Boner.  This  was  the  way  we  hit 
upon  to  transfer  the  mortgage  to  Boner.''  Woodruff  did 
procure  from  Boner  the  money,  and  assigned  to  him  the 
mortgage.  Boner  had  no  doubt  he  was  obtaining  a  valid 
security.  Under  these  circumstances;  can  it  be  claimed  that 
Woodruff  ever  owned  the  bond  and  mortgage  ?  That  he 
ever  paid  the  debt  secured  by  them  ?  Suppose  he  had  not 
obtained  the  money  from  Boner,  and  Lee  had  been  compelled 
to  pay  the  note  he  had  indorsed  for  Woodruff ;  would  not  a 
court  of  equity  have  compelled  Woodruff  to  reassign  the 
mortgage  to  Lee,  and  would  it  not  have  declared  the  mort- 
gage lien  still  in  force,  not  only  as  against  Woodruff,  but  as 
to  Angel's  junior  mortgage  ?  I  think  so.  Lee  understood 
that  Woodruff  had  no  money,  and  that  he  must  raise  it 
*upon  the  credit  of  the  mortgage.  And  having  confidence  in 
him  he  made  the  assignment  of  the  mortgage  to  him  to  ena- 
ble him  to  raise  the  money  upon  it  by  assigning  the  same  to 
Boner.  Woodruff  may  be  regarded  as  Lee's  agent,  in  pro- 
curing the  money.  It  is  true  that  Woodruff  was  all  the 
while  the  principal  debtor,  and  Lee  was  his  surety ;  but  he 
held  the  bond  and  mortgage  for  his  security,  and  he  had  no 
idea  of  parting  with  them,  except  in  a  manner  which  should 
result  in  his  discharge  from  liability.  He  did  not  give  up 
the  bond  and  mortgage  to  Woodruff  and  take  his  personal 
promise  that  he  would  pay  the  note.  Such  was  not  the 
character  of  the  trust  he  reposed  in  Woodruff,  but  he  made 
''the  assignment  to  Woodruff  t^  assign  to  Boner,"  upon 
Boner's  advancing  the  money  to  pay  the  note ;  and  he  en- 
trusted Woodruff  to  do  the  business. 

In  my  opinion  there  was  no  instant  of  time  when  Wood- 
ruff was  the  owner  of  the  bond  and  mortgage.  It  is  not  a 
case  of  payment  or  satisfaction.  It  is  not  a  case  for  the  ap- 
plication of  the  doctrine  of  merger.    Woodruff  was  assignee 
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in  trust.  The  trust  upon  which,  or  the  purpose  for  which, 
the  assignment  was  made  to  him  was  specified  by  the  parties, 
though  not  expressed  in  the  written  assignment.  Equity 
would  have  enforced  a  performance  of  the  trust.  The  trust 
was  that  Woodruff  should  raise  money  upon  the  bond  and 
mortgage  and  therewith  pay  the  note  indorse-d  by  Lee. 

One  person  delivers  money  or  property  to  another,  to  be  by 
the  latter  paid  or  delivered  to  a  third  person.  In  such  a 
case  the  party  receiving  the  money  or  property  holds  it  upon 
a  trust,  and  this  trust,  when  not  expressed,  is  implied  from 
the  very  nature  of  the  transaction,  though  no  express  agree- 
ment has  been  entered  into  to  that  effect.  Such  trust,  if  the 
beneficiary  named  has  no  interest  in  it,  or  does  not  consent 
to  avail  himself  of  it,  may  be  revoked,  and  then  the  original 
trust  is  gone,  and  an  implied  trust  results  in  favor  of  the 
party  who  created  the  original  trust.  (Story's  Eq.  §  1196.) 
Equity  will  compel  the  performance  of  such  trust.  {See 
Story's  Eq,  §  1041  et  «€?.) 

At  common  law,  a  trustee,  by  appointing  his  debtor  his 
executor,  extinguished  the  debt,  and  it  could  not  be  revived ; 
but  in  equity  the  debt  is  not  extinguished.  {Story's  Eq. 
§  ]i209.)  At  common  law,  a  debt  due  by  an  administrator 
was  not  extinguished,  but  it  was  suspended. 

In  one  of  these  cases  the  legal  title  to  the  debt  was  in  the 
executor,  (in  the  absence  of  a  specific  legacy,)  and  in  the 
other,  in  the  administrator.  And  yet  there  is  no  merger,  or, 
in  equity,  extinguishment  of  the  debt.  The  title  to  the  debt 
is  held  in  autre  droit,  and  in  such  a  case  the  doctrine  of 
merger  does  not  apply.  {See  Clift  v.  White,  2  Kernan, 
519,  and  cases  cited.)  The  executor  or  administrator  could 
not  institute  an  action  against  himself,  but  the  party  enti- 
tled to  the  surplus  of  the  estate  could  maintain  his  suit,  in 
equity. 

In  my  opinion  the  judgment  should  be  reversed,  and  there 
iBhonld  be  a  new  trial,  unless  the  plaintiff  shall  stipulate  that 
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the  jadgment  be  so  amended  as  to  give  priority  to  Boner^s 
mortgage  over  the  plaintiff's  janior  mortgage.  Costa  to  abide 
the  event. 

[Erie  Gbvebal  Tbbx,  NoTember  17,  1862.    iforvtn,  Dovw,  Orover  and 
Soyt,  Justices.] 


Daubeb  vs.  Blacenet. 

Where  the  holder  of  a  note  made  by  a  third  person  tarns  St  oat  in  payment 
of  bis  own  debt,  or  in  payment  for  property  parcbased,  or  for  money  re- 
ceiyed  by  him,  ft-om  the  person  to  whom  he  transfers  it,  and  at  the  same 
time  agrees  that  the  note  is  good,  or  will  be  paid  at  maturity,  or  that  it  will 
be  collected  by  due  process  of  law  against  the  maker,  this  is  an  nndertak- 
Ing,  in  substance,  entirely  for  his  own  benefit  and  advantage,  and  the  o<mi- 
tract  is  valid  even  though  it  rest  entirely  in  parol ;  and  is  not  within  the 
statute  of  frauds. 

And  if  valid  by  parol,  such  an  undertaking  will  be  none  the  less  valid  because 
reduced  to  wriUng,  without  expressing  the  consideration. 

THIS  was  an  appeal  by  the  plaintiff  from  a  jadgment  of  a 
county  court,  reversing  a  justice's  judgment  in  favor  of 
.the  plaintiff. 

G,  G.  Torrancey  for  the  appellant. 

Wm.  Woodburt/y  for  the  respondent. 

By  the  Court  J  Hott,  J.  The  plaintiff,  in  his  complaint 
before  the  justice,  alleged  that  the  defendant  was  indebted  to 
one  Ira  Whitcomb  in  the  sum  of  fifty  dollars,  for  a  buggy 
sold  and  delivered  to  the  defendant,  in  June,  1855,  and  that 
before  the  commencement  of  the  action  the  demand,  account 
and  cause  of  action  was  assigned  to  the  plaintiff,  and  that  the 
same  had  not  been  paid,  &c.  The  defendant  interposed  a 
general  denial,  and  an  allegation  of  payment.    On  the  trial 
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it  was  proved  that  the  defendant,  on  the  15th  of  October, 
1855,  applied  to  said  Ira  Whitoomh  to  purchase  a  bnggy. 
Whitcomh  asked  $80  for  the  buggy.  The  defendant  then 
held  a  note  against  llelson  and  OrviUe  Bishop,  of  which  the 
following  is  a  copy  : 

''Oowanday  Jnne  19, 1855. 
$50.    By  the  first  day  of  January  next,  for  value  received, 
I  promise  to  pay  FhiUp  Davis  or  bearer  fifty  dollars  and  use. 

Nelson  Bishop. 
Obville  Bishop." 

The  defendant  wanted  to  turn  out  this  note,  towards  the 
purchase  price,  and  wrote  the  following  guaranty  on  the  back 
of  it :  '^I  hereby  guarantee  the  collection  of  the  within  note. 
Oct.  15,  1856.    Seley  Blackney." 

Whitcomh  told  him  he  would  not  take  the  note,  unless  he 
would  make  it  good.  The  defendant  hesitated  some  time, 
and  Whitcomh  told  him  he  would  not  take  it  unless  he 
would  do  it  He  said  he  would  do  it,  and  did.  After  he 
signed  the  guaranty  Whitcomh  took  the  note,  and  let  him 
have  the  buggy.  The  balance  the  defendant  was  to  pay  in 
money,  which  he  paid  in  a  short  time.  About  the  1st  of  De- 
cember, 1855,  Whitcomh  sold  the  note  and  guaranty  to  Ae 
plainti£El  ^  The  note  not  being  paid,  when  due,  the  plaintiff, 
in  the  month  of  January,  1856,  commenced  an  action  there- 
on, against  the  makers.  The  summons  was  served  on  one 
of  the  defendants  on  the  24th  of  January,  and  on  the  other 
defendant  on  the  6th  of  March,  1856.  Judgment  was  per- 
fected on  the  31st  day  of  March,  and  an  execution  was  issued 
thereon  on  the  16th  of  April,  1856,  which  was  subsequently 
returned  unsatisfied.  * 

Subsequent  to  the  transfer  of  the  note  to  the  plaintiff, 
Whitcomh  gave  him  a  written  assignment  of  any  and  aU 
claim,  demand,  cause  and  causes  of  action  he  had  against 
Blackney,  for  the  buggy  sold  to  him,  and  on  account  of  his 
guaranty  of  the  note  made  by  the  Bishops, 
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I  think  it  sufficiently  appears  by  the  case  that  the  plaintiff 
had  used  due  diligence  to  collect  the  note  in  question,  of  the 
makers.  In  the  case  of  Brown  v.  CurtUsj  (2  N.  T.  Rep. 
225,)  the  plaintiff  had  a  note  against  the  defendant,  for  bor- 
rowed money.  The  defendant,  in  exchange  therefor,  trans- 
ferred to  the  plaintiff  a  note  against  one  G.  F.  Brown,  and 
executed  the  following  guaranty  upon  the  back  thereof:  "  I 
guarantee  the  payment  of  the  within/'  The  court  of  appeals 
held  that  although  the  guaranty  was  in  form  a  promise  to 
answer  for  the  debt  of  another,  it  was  still  in  substance  an 
engagement  to  pay  the  guarantor's  own  debt  in  a  particular 
way,  and  would  be  good  without  any  writing.  And  it  was 
held  that  the  statute  of  frauds  did  not  apply  to  such  a  case ; 
that  the  guarantor  did  not  undertake  as  a  mere  surety  for  the 
maker,  but  on  his  own  account,  and  for  a  consideration  which 
had  its  root  in  a  transaction  entirely  distinct  from  the  liabil- 
ity of  the  maker. 

The  case  of  Wood  v.  Wheeloch,  (25  Barh.  625,)  decided 
by  this  court,  is  much  relied  on  aq  an  authority  against  the 
right  to  recover  in  this  case.  And  if  the  decision  in  that  case 
can  be  sustained,  consistently  with  the  cases  in  the  court  of 
appeals,  I  shall  be  free  to  concede  the  plaintiff  cannot  recover 
in  this  action.  In  .that  case  it  was  shown  that  the  defendant 
sold  to  the  plaintiff  a  note  against  one  Anderson,  received 
the  money  therefor,  i^d  indorsed  on  the  back  thereof  this 
guaranty:  ^'I  guarantee  the  payment  of  the  within  note. 
Sylvester  Wheelock."  That  cause  was  tried  before  me,  as  a 
referee,  and  supposing  it  to  come  within  the  principle  and 
class  of  cases  sanctioned  and  approved  in  Brown  v.  CurtisSy 
a  report  was  made  in  favor  of  the  plaintiff,  and  the  judgment 
was  reversed  by  the  general  term  of  this  court.  Justice 
G-reene,  who  delivered  the  opinion  in  the  supreme  court,  said 
that  he  could  see  no  difference,  in  principle,  between  that 
case  and  the  case  of  Spicer  v.  Norton^  (13  Barb,  542.)  He 
says  the  facts  of  that  case  were  that  Spicer,  the  plaintiff,  sold 
to  the  defendant  a  note  made  by  one  Lawton,  for  $50Q. 
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The  defendant  paid  for  this  note,  in  part,  by  a  note  for 
11117.34  made  by  one  Gleason.  At  the  same  time  the  defend- 
ant gave  to  the  plainti£P  a  written  agreement,  reciting  the 
transfer  of  the  Gleason  note  to  the  plainti£P,  and  stating  that 
he,  the  defendant,  held  himself  accountable  for  the  payment 
thereof  on  condition  that  the  plaintiff  used  proper  exertions 
to  collect  the  same.  The  action  was  brought  on  this  agree- 
ment, and  the  supreme  court  held  that  the  agreement  was 
within  the  statute  of  frauds,  and  gave  judgment  for  the  de- 
fendant, and  the  judgment  was  affirmed  by  the  court  of 
appeals.  I  agree  that  that  case  was  in  substance  and  in 
principle  like  the  one  now  under  consideration,  so  far  as  the 
statute  of  frauds  is  concerned.  But  it  by  no  means  follows 
that  the  court  of  appeals  in  that  case  held  that  the  agreement 
was  within  the  statute  of  frauds,  from  the  simple  fact  that 
the  judgment  was  affirmed  by  that  court.  It  is  perfectly  ap- 
parent that  the  guaranty  in  that  case  was  a  guaranty  of  col- 
lection ;  and  no  proceedings  whatever  had  been  taken  for  the 
collection  of  the  note,  of  the  maker ;  and  that  point  was  dis- 
tinctly made  on  the  trial.  The  plaintiff  was  nonsuited,  and 
the  judgment  was  affirmed  in  the  supreme  court  and  in  the 
court  of  appeals.  It  is  true  the  supreme  court  held  the  guar- 
anty to  be  within  the  statute  of  frauds ;  and  it  is  equally 
clear  that  if  the  court  of  appeals  had  come  to  a  different  con- 
clusion, the  judgment  must  still  have-  been  affirmed,  for  the 
reason  that  the  contract  was  a  guaranty  of  collection,  and  no 
steps  had  been  taken  to  coUect  it  of  the  maker.  The  decis- 
ion in  that  case  has  not,  as  I  have  been  able  to  discover,  been 
reported,  in  the  court  of  appeals ;  and  without  the  opinions, 
we  have  no  means  of  determining  on  which  ground  the  court 
proceeded. 

In  the  case  of  Durham  v.  Manrow,  (2  Gomgt.  535,)  C.  P. 
Durham,  one  of  the  defendants,  was  the  holder  of  a  note 
made  payable  to  himself  or  bearer,  executed  by  Ephraim 
Durham.  C.  P.  Durham  purchased  a  horse  of  the  plaintiff, 
lind  transferred  to  him  the  note.    He,  with  the  other  defend- 
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antj  at  his  request,  executed  a  joint  guaranty  of  it«  payment, 
not  expressing  any  consideration.  This  guaranty  was,  by  a 
vote  of  four  to  three  of  the  judges  of  the  court  of  appeals, 
held  not  to  be  within  the  statute  of  frauds,  and  therefore 
valid.  Judges  Strong,  Bibles,  Gady  and  Shankland  voting 
in&vor  of  its  validity,  and  Jewett,  Gardiner  and  Hoyt  against 
it ;  the  latter  on  the  ground  stated  by  Jewett,  J.  in  his  opin- 
ion— that  at  all  events  the  defendant  Moulthrop  was  a  mere 
surety  for  his  co-guarantor,  and  no  consideration  being  stated 
in  the  instrument,  that  it  was  void  by  the  statute  of  frauds, 
as  to  him,  and  a  joint  action  could  not  be  sustained  against 
him  and  Durham,  under  the  former  system  of  pleading. 
Bronson,  J.  did  not  hear  the  argument,  and  therefo^  took 
no  part  in  the  decision. 

.  In  the  case  of  HaU  v.  Farmer^  (2  Oomst.  653,)  Eathem 
&  Doolittle  having  unsettled  accounts  with  the  plaintiff,  at 
the  date  of  the  note  in  question,  settled  with  Hall,  and  ad- 
justed the  amount  due,  and  made  a  note  for  the  balance  found 
due,  payable  to  the  order  of  H.  Ws  Doolittle  and  John  Far- 
mer, for  the  balance  of  such  indebtedness,  and  procured  the 
defendants  Farmer  and  H.  W.  Doolittle  to  sign  a  joint  guar- 
fmty  of  its  payment,  not  expressing  any  consideration  there^ 
for.  The  note,  on  its  face,  was  payable  immediately.  Jewett, 
Gturdiner  and  Hoyt,  judges,  held  that  the  guarantors  were 
clearly  mere  suretieis'for  the  makers  of  the  note,  and  as  no 
connderation  was  expressed  in  the  guaranty,  it  was  within 
the  statute  of  frauds  and  therefore  void.  Shankland,  J.  con- 
curred with  them  in  the  result,  but  on  the  ground  that  there 
was  in  fact  no  consideration  for  the  guaranty,  as  no  new  con- 
sideration passed  between  the  parties,  and  there  was  no  exten- 
sion of  tl\e  term  of  credit.  Bronson,  J.  not  having  heard 
that  case,  took  no  part  in  its  decision. 

The  next  case  in  order,  in  the  court  of  appeals,  is  that  of 
Brewster  v.  Silence^  (4  Seld.  207.)  In  that  case  John 
Thompson  sold  to  George  Silence  a  pair  of  horses,  in  pay- 
ment for  which^  Silence  made  his  note,  payable  the  first  dajr 
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of  November  next  after  the  date  thereof,  to  the  order  of 
John  Thompson,  for  $140,  and  procured  F.  Silence  to  sign  a 
guaranty  upon  the  note,  as  follows:  ^'I  hereby  guarantee 
the  payment  of  the  above  note,  (signed)  F.  Silence,''  and.d^ 
livered  the  same  to  Thompson,  in  payment  for  the  horses. 
This  was  held  by  the  court  of  appeals,  and  very  properly,  to 
be  a  guaranty  within  the  statute.  F.  Silence  in  fiict  as  well 
as  in  form  signed  the  guaranty  as  a  mere  surety  for  Qeotgd 
Silence,  on  a  note  made  by  him  to  and  payable  to  the  order 
of  Thompson.  It  was  clearly  a  special  promise  to  pay  or  be^ 
come  liable  for  the  payment  of  the  debt  of  G-.  Silence,  and 
not  a  promise  to  pay  a  debt  of  his  own,  or  for  property  pur- 
chased by  himself,  or  for  the  repayment  of  money  had  by 
him  irom  the  party  to  whom  the  guaranty  was  made  or 
delivered*  This  case  is  not,  nor  is  the  case  of  Hall  v.  Far^ 
mer,  in  conflict  with  the  principle  desoibed  in  JBrcwn  v« 
Ourtia. 

The  case  of  Nod  v.  Mwrray^  (3  Kern.  168,)  to  which  we 
are  referred,  is  in  no  way  applicable  to  the  present  case. 
There  the  defendant  purchased  property,  for  which  he  paid 
part  cash,  and  for  the  residue  he  gavea  noteof  a  third  parly, 
taking  a  bill  of  purchase,  and  a  receipt  in  full,  without  any 
agreement,  either  written  or  verbal,  that  the  note  should  or 
would  be  paid.  Whereas  in  the  present  case  it  was  tiot  only 
verbally  agreed  that  the  defendant  should  make  the  note  he 
was  transferring  good,  but  also  executed  a  written  iostrumenit 
guarantying  its  collection,  but  without  expressing  the  con- 
sideration therefor ;  showing  clearly  that  the  note  was  not 
taken  or  intended  to  be  taken  in  absolute  payment  of  the 
property  purchased  by  the  defendant.  And  if  the  case  does 
not  fall  within  the  statute  of  frauds,  then  it  is  quite  dear 
that  the  defendant  can  be  made  liable  either  for  the  goods 
purchased  by  him,  or  upon  the  guaranty,  upon  the  plaintiff'ii 
showing  that  the  conditions  upon  which  he  was  to  become 
liable  to  pay  have  been  complied  with ;  which  is  to  show  tiiat 
the  makers  were  ifot  good,  and  that  the  money  could  not  be 
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collected  on  judgment  and  execution  against  them ;  bo  that 
the  question  of  the  plaintiff's  right  to  recover  would  seem  to 
depend  entirely  upon  whether  the  transaction  and  agreement 
between  Whitoomb  and  the  defendant  was  within  the  statute 
of  frauds. 

The  case  of  Draper  v.  Snow  (20  N.  T.  Sep,  331)  was  held 
to  be  identical  with  the  case  of  Brewster  y.  Silence^  (4  SeldU 
207 ;)  and  on  the  authority  and  reasoning  of  that  case  the 
gjiaranty  was  held  to  be  within  the  statute  and  void,  because 
it  did  not  state  the  consideration  expressed  Still,  Judge 
Belden,  who  delivered  the  opinion  of  the  court  in  the  case, 
does  not  attempt  to  question  the  decision  of  Brown  v.  Ourtia. 
On  the  contrary,  he  says :  That  case  was  put,  not  upQn  the 
ground  that  the  statute  had  been  complied  with,  but  that 
the  contract  did  not  come  within  the  provisions  of  the  stat- 
ute, and  need  not  have  been  in  writing  at  all. 

In  Church  v.  Brown,  (21  N,  Y.  Rep.  315,)  the  action  was 
upon  a  guaranty  in  the  following  form :  '^I  will  be  responsi- 
ble for  all  such  goods  as  Mr.  White  shall  buy  of  Messrs. 
Church  within  one  year  from  date,  and  which  shall  not  be 
paid  for  according  to  the  terms  of  the  within  contract.'' 
This  guaranty  was  signed  by  the  defendant,  and  indorsed 
upon  a  written  contract  between  the  plaintiff  and  White, 
by  which  the  plaintiffs  agreed,  during  one  year,  to  sell  White 
such  articles  of  hardware  from  their  store  as  he  might  desire, 
upon  a  credit  of  one  year,  with  interest  after  six  months 
from  the  time  of  purchase.  A  majority  of  the  court  of 
appeals  very  properly  held  that  it  sufficiently  appeared  from 
the  terms  of  the  guaranty  that  the  sale  and  delivery  of  the 
goods  by  the  plaintiffs  to  White,  according  to  the  terms  of 
the  contract  on  which  the  guaranty  was  written,  was  the  con- 
sideration and  a  sufficient  consideration,  for  the  guaranty. 
The  principle  decided  in  Brown  v.  Curtiae  is  in  no  way 
questioned  in  that  case.  On  the  contrary,  Wright,  J.  seems 
to  treat  that  case  as  properly  holding  that  the  contract  was 
in  form  a  promise  to  answer  for  the  debt  or  default  of  an- 
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other,  and  was  to  be  bo  conBtrued  and  treated,  nnleBB  it  be 
Bhown  by  parol  proof  .that  in  substanoe  it  was  an  undertaking 
by  the  guarantor,  for  his  own  benefit,  and  upon  a  full  con* 
Bideration  received  by  himself. 

In  Gardelly  executor  dec.  v.  McNiel,  (21  N.  T.  Sep.  336,) 
the  action  was  on  a  verbal  undertaking-  that  a  chattel  note 
was  good  and  coUectdblCy  which  had  been  delivered  by  the 
defendant  to  the  plaintiff  in  part  payn>ent  for  a  horse,  by 
which  the  maker,  one  Cornell,  promised  to  pay  $125  in  a  top 
bu{^  worth  that  amount  y  to  be  paid  on  the  29th  of  June 
following  the  date  thereof,  which  was  May  5, 1854,  and  that 
the  same  should  be  paid  when  due.  The  court  held  that  the 
warranty  was  not  within  the  statute  of  frauds.  That  the 
undertaking  by  parol  being  valid,  it  was  not  waived  by  the, 
plaintiff's  acceptance  of  the  note  without  any  written  guar- 
anty. Judge  Comstock,  in  delivering  the  opinion  of  the 
court,  after  holding  that  it  was  to  be  deemed  a  guaranty  of 
payment  instead  of  collection,  says:  ^'It  is  claimed  that  the 
guaranty  is  void  by  th«  statute  of  frauds.  In  mere  form  it 
was  certainly  a  collateral  imdertaking,  because  it  was  a  prom- 
ise that  another  person  should  perform  his  obligation.  But 
looking  at  the  substance  of  the  transaction,  we  see  that  the 
defendant  paid  in  this  manner  a  part  of  the  price  of  a  horse 
sold  to  himself.  In  reality  he  undertook  to  pay  his  own  ven- 
dor BO  much  of  the  price  of  the  chattel,  unless  a  third  person 
Bhould  make  the  payment  for  him  and  thereby  discharge 
him.''  He  further  says :  "The  question  at  this  time  hardly 
claims  a  discussion,  because  it  was  in  effect  decided  by  this 
ootirt,  upon  the  fullest  consideration,  in  Brown  v.  Ourtin^ 
The  contract  in  that  case  was  held  valid,  by  the  unanimous 
decision  of  the  court." 

It  would  seem  that  this  decision  should  place  the  question 
at  rest,  that  wherever  the  holder  of  a  note  against  a  third 
person  tiHrns  it  out  in  payment  of  his  own  debt,  or  in  pay-^ 
ment  of  property  purchased,  or  for  money  received,  by  him^ 
firom  the  person  to  whom  he  transfers  it,  and  at  the  same 
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tune  agreei  that  the  note.is  good,  or  will  be  paid  at  maturity, 
or  that  it  will  be  collected  by  due  process  of  law  i^inst  the 
maker,  this  is  an  undertaking,  in  substance,  entirely  for  his 
own  benefit  and  advantage,  and  the  contract  is  valid  although 
it  rest  entirely  in  parol,  and  is  not  within  the  statute  of 
frauds.  Of  course  if  valid  by  parol,  it  would  be  none  the 
less  valid  because  reduced  to  writing  expressing  the  conader- 
ation.  If  the  contract  is  not  within  the  statute  of  frauds, 
the  consideration  may  clearly  be  shown,  to  uphold  it,  although 
it  is  not  expressed  therein.  The  only  possible  difference 
which  can  exist  between  that  case  and  the  one, under  consid- 
ention,  so  fiur  as  the  statute  of  frauds  is  concerned,  is  that 
m  that  case  it  was  a  guaranty  of  payment,  and  in  this  a 
gttaranty  of  collection,  and  that  the  note  in  that  case  was 
pi^ble  in  chattels,  and  in  this  case  it  is  payable  in  money. 
But  I  cannot  conceive  that  the  cases  are  different  in  princi- 
ple. In  the  one  case  the  defendant  agreed  that  his  vendor 
should  be  paid  for  the  property  purchased  by  the  maker  of 
the  note,  in  a  buggy,  when  the  note  should  become  due; 
while,  in  the  case  under  consideration,  the  defendant  agreed 
that  his  vendor  should  receive  the  purchase  price  of  the 
property  sold  him,  on  a  due  prosecution  to  judgment  and 
execution,  of  the  maker  of  the  note  in  question. 

It  was  strenuously  contended  by  the  defendant,  that  inas* 
much  as  Whitcomb  had,  in  the  first  instance,  transferred  to 
the  plaintiff  the  note  and  guaranty  without  any  understand- 
ing as  to  their  collection,  and  without  having  then  assigned 
any  claim  for  the  buggy  sold  to  the  defendant,  it  operated  as 
an  extinguishment  of  any  claim  which  Whitcomb  might 
have  had  against  the  defendant,  to  recover  the  balance  due 
for  the  buggy  sold  and  delivered.  But  we  do  not  see  how 
this  view  of  the  subject  can  be  maintained.  If  we  are  right 
in  holding  that  this  guaranty  was  not  within  the  statute  of 
firauds,  the  plaintiff,  by  the  first  transfer,  had  a  valid  claim 
against  the  defendant ;  and  by  the  subsequent  transfer  of 
the  cause  of  action  for  the  buggy  sold  a&d  upon  the  guar- 
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anty^  he  became  invested  with  either  remedy^  and  we  think 
might  maintain  an  action  for  the  portion  of  the  purchase 
money  remaining  in  fact  unpaid ;  especially  if  he  offered  to 
surrender  to  the  defendant  the  note  and  his  written  guar* 
anty.  This  was  in  effect  done  hy  executing  and  tendering  to 
the  defendant  an  assignment  of  the  judgment  he  had  recov- 
ered against  the  makers  of  the  note,  and  interest  If  we  are 
right  in  the  construction  we  have  given  to  this  guaranty,  the 
plaintiff,  on  the  proofs  in  the  case,  would  have  been  entitled 
to  recover  thereon  not  only  the  amount  of  the  note  but  the 
costs  made  by  him  in  prosecuting  the  same  against  the  maker. 
But  he  only  sought  to  recover,  before  the  justice,  the  amount 
of  the  note  and  interest,  and  that  is  all  he  did  recover.  The 
evidence  entitling  the  plaintiff  to  recover  was  uncontroverted, 
and  the  facts  proved  and  undisputed  fully  entitled  the  plain- 
tiff to  recover. 

I  have  not  attempted  to  discuss  the  innumerable  objections 
raised  by  the  defendant's  counsel,  on  the  trial.  In  fBct  they 
are  too  numerous,  and  most  of  them  too  frivolous,  to  warrant 
a  reference  to  them  in  an  opinion.  Scarcely  a  question  was 
put,  during  the  whole  trial,  but  that  some  kind  of  objection 
was  raised.  Some  of  them  may  have  been  objectionable  in 
point  of  form,  or  as  immaterial ;  but  as  there  appears  to  be 
no  controversy  about  the  main  and  principal  facts  in  the 
case,  which  are  properly  proved  and  which  entitle  the  plain- 
tiff to  recover,  we  have  not  very  closely  criticised  and  do 
not  propose  to  discuss  the  objections  which  could  not  affect 
the  plaintiff's  right  to  recover. 

We  think  the  judgment  of  the  justice  was  right,  and  fully 
sustained  by  the  evidence. 

The  judgment  of  the  county  court  must  therefore  be  re- 
versed, and  that  of  the  justice  affirmed. 

[Ebxb  Gbhbbal  Tbbx,  November  17,  1862.  Ma/rvinf  Davis,  Otomt  and 
ffoyt,  Jostioes.] 
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Thompson  vs.  Culveb. 

A  motion  to  set  aside  an  attachment  may  be  made  after  judgment  has  been 

entered. 
Even  if  such  a  motion  ootdd  not  be  made  after  Jogdment,  yet  if  a  motion  ia 

noticed  and  actually  made  in  time,  but  a  final  hearing  and  decision  thereon 

is  delayed  by  a  reference,  until  after  the  entry  of  the  Judgment,  the  order 

may  then  be  entered. 

f[IS  was  an  appeal  from  an  order  made  at  a  special  term, 
denying  a  motion  made  by  the  defendant  to  set  aside  the 
attachment  issued  by  the  plaintiff.  The  attachment  was 
issued  on  the  ground  that  the  defendant  had  absconded,  or 
kept  himself  concealed,  to  avoid  the  service  of  civil  process. 
The  attachment  was  issued  on  the  12th  of  February,  1862, 
and  was  served  on  the  14th  of  February.  On  the  12th  of 
March  following^  an  order  was  granted  to  show  cause,  on  the 
25th  of  the  same  month,  why  the  attachment  should  not  be 
vacated.  The  facts  involved  in  the  hearing  of  the  motion, 
on  the  order  to  show  cause,  were  referred  to  a  referee  to  hear 
and  report  the  evidence  with  his  opinion  thereon.  The  hear* 
ing  was  had  on  the  21st  of  April,  1862.  The  referee  report- 
ed the  evidence  with  his  opinion,  substantially,  that  the  facts 
did  not  sustain  the  attachment.  The  defendant  sought  to 
have  the  time  extended  for  entering  judgment  till  after  the 
decision  of  the  motion  to  set  aside  the  attachment,  but  ulti- 
mately failed,  and  judgment  was  perfected  against  him,  on 
the  10th  of  April,  1862.  On  the  10th  of  May  the  sheriff 
sold  the  attached  property  on  the  execution  issued  upon  the 
judgment. 

W.  Ffdhrton^  for  the  appellant. 

.  G.  Dean^  for  the  respondent. 

By  the  Court,  Peceham,  J.  Two  points  are  made  by  the 
plaintiff  against  the  motion.  First,  that  it  occurs  too  late — 
a  judgment  having  been  perfected  pricnr  to  the  hearing  of  the 


NEW  YOBE:— NOVEMBER,  1862.  443 

Thompson  v.  Culver. 

motion ;  second,  that  the  defendant  did  in  fact  keep  himself 
concealed,  with  intent,  &c. 

Ab  to  the  first  point.  If  the  position  be  sound,  that  such 
a  motion  cannot  be  made  after  judgment,  yet  this  motion 
haying  been  noticed  and  actually  made,  confessedly,  in  time, 
the  extension  of  time  caused  by  the  reference  will  not  make 
it  irr^ttlar,  though  the  hearing  be  not  completed  till  after 
judgment 

But  in  my  opinion  it  is  not  indispensably  necessary  that 
the  motion  should  be  made  before  judgment.  A  very  learn- 
ed and  respectable  court  has  declared  that  the  attachment  is 
discharged,  ipso  facto ,  by  the  entry  of  the  judgment.  But 
I  can  find  no  prorision  in  the  code  to  that  effect.  On  the 
contrary,  there  are  prorisions  entirely  inconsistent  with  such 
a  position.  Among  other  provisions,  the  statute  declares 
that  '^  untQ  the  judgment  against  the  defendant  shall  be 
paid" — not  recovered — but  until  it  "shall  be  paid,"  the 
sheriff  may  proceed  to  collect  the  notes  and  other  evidences 
of  debt,  and  the  debts  that  may  have  been  seized  or  attached 
under  the  warrant  of  attachment,  and  apply  the  proceeds 
thereof  to  the  payment  of  the  judgment."  (OodCy  §  237, 
9ubd.  4.) 

It  is  clear  that  the  sheriff  has  no  such  power  under  the 
execution.  He  has  it,  obviously,  under  the  attachment,  which 
therefore  cannot  be  said  to  be  superseded  by  the  judgment 

The  facts^  as  disclosed  by  the  affidavits  and  the  evidence 
before  the  referee,  show  that  there  was  no  ground  for  the  at- 
tachment. The  order  appealed  from  should  therefore  be 
reversed,  and  the  attachment  discharged,  with  $10  costs. 

[New  Yobk  Gbhbeal  Tiric,  NoTombei'  18,  1862.  Ingrakam^  Peekham 
vALionairdf  JnsUoef.] 
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Babsfield  v8.  Yan  Yaughneb  and  Gbbeb. 

The  coDStiiation  of  1846  and  the  code  of  procedure  hare  hj  neoeeaary  implt- 
cation  abolished  every  limitation  in  respect  to  the  amoiint  in  controversy 
theretofore  required  to  give  Jurisdiction,  in  actions  of  an  equitable  nature 
entertained  only  in  the  court  of  chancery. 

The  act  of  1862,  repealing  the  section  of  the  revised  statutes  which  required 
the  court  of  chancery  to  dismiss  every  suit  involving  less  than  $100,  did 
not  revive  any  former  rule ;  because  the  code  had  previously  repealed  that 
section  of  the  revised  statutes,  and  aboliBhed  every  other  rule  limiting  the 
Jurisdiction  of  the  supreme  courL 

Tet  where  the  amount  in  controversy  is  less  than  |100,  this  may  affect  the 
questiim  of  costs. 

APPEAL  from  an  order  made  at  a  special  term,  dismissing 
the  plaintiff's  complaint.  The  action  was  in  the  nature 
of  a  creditor's  bill,  founded  on  a  judgment  against  the  defend- 
ant Van  Yaughner,  for  $88.83,  on  which  there  remained  due 
only  $31.02.  Van  Yaughner  moved  to  dismiss  the  complaint, 
on  the  ground  that  the  sum  involved  was  too  small  to  occupy 
the  attention  of  the  court.  ^ 

jS.  H.  Shannon^  for  the  appellant 

Ira  0.  MiUer,  for  the  respondent. 

By  the  Courts  Leonard,  J.  The  constitution  oC1846, 
and  the  code  of  procedure,  have  by  necessary  implication 
abolished  every  limitation  in  respect  to  the  amount  in  con- 
troversy theretofore  required  to  give  jurisdiction,  in  actions 
of  an  equitable  nature,  formerly  entertained  only  in  the  court 
of  chancery.  {GUta  v.  Zyon,  4  N.  T.  Hep.  600.  Cobine  v. 
St.  John,  12  How.  Ft.  Rep.  333.  Coon  v.  Broohj  21  Bath. 
546.    Mallory  v.  Norton,  Id.  436.) 

No  rule  was  revived  by  the  repeal  of  section  37,  article 
second,  title  second,  chapter  first,  part  third  of  the  revised 
statutes,  in  relation  to  the  jurisdiction  of  the  court  of  chan- 
cery, by  the  act  of  1862 ;  {Laws  of  1862,  p.  SS9,  ch.  460, 
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§  39 ;)  because  the  code  had  previously  repealed  that  statute, 
and  abolished  every  other  rule  limiting  the  jurisdiction  of  the 
supreme  court. 

The  question  of  costs  may  be  affected,  where  the  amount 
in  controversy  is  under  $50. 

The  order  appealed  from  should  be  reversed,  but  without 
costs. 

[Nbw  Tobk  Gbnbbal  Tbrx,  November  24, 1862.  Ingraham^  Leonard  and 
Barnard,  Justices.] 


Shotwell  v8,  Mali  and  others. 

It  IS  well  settled  that  an  exception  to  the  refusal  of  the  court  to  dismiss  the 
complaint  cannot  be  sustained  on  account  of  the  deficiency  of  any  proof 
that  might  have  been  supplied  upon  the  trial,  had  the  attention  of  the  court 
and  of  the  opposite  party  been  called  thereto. 

The  oiUcers  of  a  corporation,  authorised  to  issue  certificates  to  the  stockhold- 
ers, as  evidence  of  title  to  stock,  are  liable  not  only  to  the  immediate  pur- 
chasers from  them  of  spurious  stock,  falsely  and  fraudulently  certified  by 
them,  but  to  any  subsequent  purchaser  buying  upon  the  faith  of  the  false 
certificate,  and  sustaining  damage  thereby. 

Althoujsh  the  purchaser  of  spurious  stock  has  a  remedy  against  his  vendor, 
for  a  breach  of  the  implied  warranty  of  title,  that  right  of  action  does  not 
constitute  a  bar  to  an  action  against  one  who  has  induced  the  purchase,  by 
a  Araudulent  representation  that  the  vendor  had  title  to  the  stocky  where 
damage  has  resulted  from  the  fraud. 

The  purchaser's  right  of  action  against  the  ofllcers  of  a  corporation  concerned 
in  issuing  certificates  of  spurious  stock  is  complete  upon  the  purchase. 
And  that  right  will  not  be  affected  by  any  subsequent  action  of  the  direc- 
tors of  the  corporation,  in  turning  out  other  property  to  him,  to  an  amount 
exceeding  the  sum  paid  by  him  for  the  false  certificates. 

Aay  one  furnishing  another  with  a  false  and  fraudulent  document  purporting 
to  show  title  in  the  latter  to  any  property,  is  liable  to  any  person  sustaining 
damage  in  consequence  of  reposing  confidence  therein.    Per  Gbovbb,  J. 

The  case  of  Cazeaux  v.  JfoZt,  (25  Barb.  578,)  approved. 

THE  complaint  in  this  action  stated  that  the  plaintiff  was 
the  owner  of  four  hundred  and  eighty  shares  of  thq  capital 
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stock  of  the  Parker  Yein  Goal  Company.  That  the  said 
Parker  Yein  Goal  Gompany  was  a  corporation  created  under 
the  laws  of  the  state  of  Maryland,  by  an  act  of  the  general 
assembly  of  said  state,  passed  February  2d,  1850,  and  exists 
under  said  act,  and  several  acts  amendatory  thereto.  That 
said  corporation  was  created  for  the  purpose  of  working  mines 
of  coal  and  iron,  and  for  vending  the  products  of  the  same. 
That  by  its  act  of  incorporation,  it  was  provided  that  the 
concerns  of  said  corporation  should  be  managed  by  a  pres- 
ident, who  should  be  a  director,  and  four  other  directors, 
to  be  chosen  annually  by  the  stockholders,  and  to  serve  for 
the  term  of  one  year,  and  until  others  should  be  chosen,  and 
that  a  majority  of  said  directors  should  constitute  a  quorum 
for  the  transaction  of  business.  That  by  the  said  act  of  in- 
corporation, the  said  corporation  was  empowered  to  hold  and 
possess  real  and  personal  property  to  the  amount  of  five  hun- 
dred thousand  dollars ;  and  further,  it  was  by  said  act  pro- 
vided, that  the  capital  stock  of  said  corporation,  whether  the 
same  should  be  real  or  personal,  or  both,  should  amount  to 
the  sum  of  five  hundred  thousand  dollars,  which  should  be 
divided  into  shares  of  one  hundred  dollars  each.  That  by  a 
subsequent  act  of  said  general  assembly  of  Maryland,  passed 
on  or  about  the  eleventh  day  of  February,  1853,  amendatory 
to  said  act  of  incorporation,  the  said  Parker  Vein  Coal  Com- 
pany was  allowed  and  authorized  to  increase  the  capital  stock 
of  said  company  to  an  amount  not  exceeding  three  millions 
of  dollars,  to  be  divided  into  shares  of  one  hundred  dollars 
each,  and  was  further  empowered,  by  said  last  mentioned 
act,  to  hold  not  exceeding  seven  thousand  acres  of  land. 
And  further,  that  the  president  and  directors  of  said  com- 
pany were  authorized  to  receive  subscriptions  to  the  said 
additional  capital  stock,  at  such  times  and  places  as  they,  or 
a  majority  of  them,  might  designate.  That  said  Parker 
Yein  Coal  Company  was  duly  organized  in  pursuance  of  said 
act  of  incorporation  with  a  capital  of  five  hundred  thou- 
sand dollars,  divided  into  shares  of  one  hundred  dollars  eaol^ 
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and  that  Bubseqaently,  and  in  pursuance  of  said  amend- 
atory act  of  February,  1853,  the  capital  stock  of  said  com- 
pany was  increased  to  the  amount  of  $3,000,000  divided  into 
shares  of  $100  each.  That  said  company  became  and  were 
possessed  of  a  large  and  valuable  property,  consisting  of  lands 
and  mines  of  coal  and  iron,  and  extensive  apparatus  and 
implements  for  carrying  on  mining  operations,  and  of  a  large 
number  of  steamships,  and  of  other  property,  which  said 
property,  real  and  personal,  was,  in  the  aggregate,  of  the 
value  of  $3,000,000,  or  over.  That  said  company,  before 
and  at  the  time  of  the  committing  of  the  wrongful  and 
fraudulent  acts  of  the  defendants  thereinafter  mentioned,  was 
in  a  flourishing  and  prosperous  condition,  and  the  stock  of 
said  company  was  intrinsically  of  par  value,  and  the  market 
price  of  the  same  was  par,  or  nearly  so,  and  but  for  said 
wrongful  and  fraudulent  acts  of  the  defendants  thereinafter 
mentioned,  the  stock  would  have  continued  to  be  of  the  full 
par  value,  and  the  market  price  or  value  thereof  would  have 
been  and  continued  to  be  of  the  full  par  value.  That  on  or 
about  the  15th  day  of  June,  1853,  Hippolyte  Mali,  Otis  P. 
Jewett,  and  James  G.  Stacey,  the  defendants  in  this  action, 
were  (with,  others)  duly  elected  and  became  directors  of  said 
Parker  Vein  Coal  Company,  and  acted  as  such.  That  said 
Hippolyte  Mali  was  duly  made  and  became  president  of  said 
company,  and  said  Otis  P.  Jewett  vice  president  thereof,  and 
said  James  G.  Stacey  treasurer  thereof,  and  they  thereupon  re- 
spectively, and  about  the  date  last  aforesaid,  entered  upon  the 
duties  of  said  respective  offices,  and  acted  as  such  officers,  and 
that  as  such  directors  and  officers,  the  defendants,  Mali,  Jewett 
and  Stacey,  were  intrusted  with,  and  had  the  principal  control 
and  management  of  the  property  and  affairs  of  said  company. 
That  the  principal  office  of  the  said  company  was  in  the  city  of 
Kew  York,  (  where  the  said  defendants  resided,)  at  which  office 
the  affairs  of  the  said  company  were  principally  managed,  di- 
rected, and  controlled.  That  the  plaintiff  became  the  owner 
of  said  four  hundred  and  eighty  shares  of  the  capital  stock  of 
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said  ooznpaDy,  by  purchase  at  several  dates  and  times  between 
the  1st  day  of  August,  1853^  and  the  2d  day  of  June,  18H 
indusiye,  and  still  owns  and  holds  the  same.  That  when 
the  plaintiff  purchased  said  stock,  the  corporation  owned 
and  were  possessed  of  property  of  the  ralue  of  at  least 
$3,000,000,  and  sufficient  to  make  the  capital  stock  of  said 
company  of  full  par  value.  That  said  Mali,  Jewett  and  St^ 
cey,  while  they  were  such  directors  and  officers  of  the  said 
corporation,  and  previous  to  the  said  1st  day  of  June,  185^ 
and  while  acting  as  such  officers  and  managers  of  the  com- 
pany, not  regarding  their  duty  in  their  said  offices,  but  mis- 
conducting themselves  therein,  did  fraudulently,  wiUfully 
and  corruptly  issue  what  purported  to  be  shares  of  the  capi- 
tal stock  of  the  Parker  Vein  Coal  Company,  to  the  amount 
of  one  hundred  and  twenty-eight  thousand  shares,  or  there- 
aboutq,  over  and  above  and  in  addition  to  what  said  company 
were  authorized  by  law  to  issue,  and  sold  and  disposed  of  the 
said  shares  of  stock,  or  Vhich  purported  to  be  such  stock  so 
over  issued  by  them,  and  realised  from  the  sales  thereof  lai^ 
sums  of  money,  amounting  in  the  whole  to  about  $1,300,000, 
which  said  sum  of  money  the  defendants  fraudulently  misap- 
plied and  appropriated  to  their  own  use.  That 'the  certifi- 
cates of  the  shares  of  such  stock  so  over  issued  by  the  defend- 
ants were,  in  form  and  appearance,  similar  in  all  respects  to 
the  certificates  of  shares  of  the  Intimate  stock  of  said  oompa* 
ny,  and  that  by  reason  of  said  wrongful  and  fraudulent  over 
issue  and  sale  by  the  defendants,  of  such  large  amounts  of 
what  purported  to  be  stock  of  said  company,  the  genuine  and 
legitimate  stock  of  said  company  was  depreciated  in  price  and 
value,  and  was  thereby  rendered  and  became  valueless  and 
tmsalable  in  the  market.  That  by  reason  and  in  conse- 
quence of  said  wrongful  and  fraudulent  acts  and  misconduct 
of  the  defendants  in  the  premises,  and  the  said  fraudulent 
over  issue,  sale  and  disposition  by  the  defendants  as  afore- 
said, of  what  purported  to  be  stock  of  said  company,  the  said 
shares  of  stock  of  the  company  so  purchased  and  hdd  by  tiie 
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plaintiff  as  aforesaid  had  been  rendered  wholly  unsalable 
and  valueless,  and  lost  to  the  plaintiff,  whereby  he  had  sus- 
tained loss  and  damage  by  reason  of  the  premises  to  the 
amount  of  $30,000. 

Second.  And  the  plaintiff,  for  a  further  cause  of  action 
against  the  defendants,  alleged  that  at  several  dates  betw^ 
the  first  day  of  August,  1853,  and  the  second  day  of  June, 
1854,  inclusive,  the  plaintiff  became  the  owner,  by  purchase, 
of  certain  other  four  hundred  and  eighty  shares  of  the  capi- 
tal stock  of  the  said  Parker  Vein  Goal  Company,  and  that  at 
the  time  and  times  of  the  purchase  of  said  shares  of  stock, 
the  defendants  made  false  and  fraudulent  representations  re- 
specting the  character  and  value  of  the  said  stock  and  the 
then  position  of  the  company,  representing  and  alleging  that 
the  aff&irs  of  the  said  company  were  in  a  good  and  prosper- 
ous condition,  and  wholly  withholding  and  concealing. from 
the  plaintiff  the  fact  that  they,  the  defendants,  had  thereto- 
fore issued  and  had  been,  and  were  then  from  time  to  time, 
issuing  large  amounts  of  what  purported  to  be  the  capital 
stock  of  said  company,  beyond  the  amount  of  stock  which 
said  company  were  by  law  authorized  to  issue,  and  made  such 
fftlse  and  fraudulent  reprtoentations  for  the  purpose  of  influ- 
encing and  inducing  various  parties,  and  particularly  the 
plaintiff,  to  purchase  largely  of  the  said  stock,  and  that  the 
plaintiff  was  influenced  thereby  in  the  making  of  such  pur- 
chase of  stock  as  aforesaid.  That,  at  the  times  of  making 
such  purchases,  the  plaintiff  had  no  knowledge  or  informa- 
tion of  any  over  issue  of  such  stock.  That  by  reason  and  in 
consequence  of  such  fraudulent  over  issue  of  what  purported 
to  be  the  stock  of  said  company,  the  shares  of  the  stock  of 
the  company  have  been  rendered  and  become  wholly  valueless 
and  lost  to  the  plaintiff,  and  that  he  had  sustained  damages 
thereby  and  by  reason  of  such  false  and  fraudulent  represen- 
tations made  by  the  defendants,  to  the  amount  of  $30,000. 

Third.  And  the  plaintiff,  for  a  further  cause  of  action 
against  the  defendants  alleged  that  the  said  Parker  Vein 

Vol,  XXXVm,  39 
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Octl  Company  being  an  incorporation  as  aforesaid,  and  Hie 
defendants  being  officers  thereof  as  aforesaid,  the  defendants, 
at  several  dates  and  times  previous  to,  and  from  and  between 
the  said  Ist  day  of  Augost,  1853,  and  the  2d  day  of  June, 
1854,  and  subsequently  thereto,  and  after  the  whole  amount 
of  the  capital  stock  of  said  company  had  been  issued,  did 
make  and  issue  certain  false  and  fraudulent  certificates  pur- 
pcnrting  to  be  certificates  of  shares  of  the  capital  stock  of  said 
Parker  Vein  Goal  Company,  which  said  false  and  fraudulent 
certificates  and  shares  the  defendants,  at  the  dates  and  times 
aforesaid,  sold  and  disposed  of,  and  realized  therefrom  large 
sums  of  money.  That  such  certificates  were,  in  form  and 
appearance,  identical  with  the  certificates  which  had  been 
issued  for  the  true  and  legitimate  stock  of  said  company. 
That  the  plaintiff,  believing  such  false!  and  fraudulent  cer- 
tificates to  be  certificates  of  the  true  and  legitimate  stock 
of  said  company,  purchased  what  purported  to  be  four  hun- 
dred and  eighty  shares  of  the  stock  of  the  company,  and  the 
same  were  duly  transferred  to  the  plaintiff,  and  for  which 
the  plaintiff  paid  large  sums  of  money.  That  said  four  hun- 
idred  and  eighty  shares  so  purchased  by  him  as  last  aforesaid, 
were  soon  afterwards  ascertained  and  found  to.  be  spurious, 
and  to  have  been  illegally  and  fraudulently  issued,  whe^by 
the  plaintiff  sustained  damages  amounting  to  the  sum  of 
$30,000.  Whei^fore  the  plaintiff  demanded  judgment  against 
the  defendants  for  the  sum  of  $30,000,  besides  costs. 

The  defendants  Mali  and  Jewett  answered  separately. 
Mali,  in  his  answer,  put  in  issue  most  of  the  allegationfl  of 
the  complaint.  He  denied  that  he,  with  the  other  defend- 
ants, or  at  all,  issued  stock  of  the  said  company  beyond  the 
amount  of  the  capital  stock,  except  that  while  he  was  the 
president  of  the  company,  and  for  a  long  time  prior  thereto,  it 
was  and  had  been  the  usage  and  practice  of  that  company, 
and  of  other  stock  companies  having  transfer  offices  in  the 
city  of  New  York,  in  the  customary  course,  and  for  the  con- 
vQoienoe  of  their  business,  to  keep  certificates  of  the  stock  of 
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Bach  company  and  companies  signed  hj  the  proper  officers  iti 
blank,  to  be  filled  np  from  time  to  time,  as  old  certificates 
might  be  surrendered  and  new  certificates  issued,  in  the  conn^ 
of  alienation  and  transfer  by  stockholders  of  their  shares  of 
stock,  and  that  the  like  usage  and  practice  existed  in  the  of- 
fice and  in  respect  of  the  stock  certificates  of  the  said  Parker 
Vein  Coal  Company  during  all  the  time  this  defendant  was 
such  president ;  and  that,  in  pursuance  of  such  usage,  he 
signed  numerous  certificates  of  such  stock,  in  blank,  in  the 
ordinary  course  of  the  business  of  the  company,  and  left  the 
same  in  the  office  of  said  company  with  the  other  papers  and 
books  of  the  company,  in  charge  of  its  officers,  to  be  used  for 
the  lawful  purpose  of  transfer,  and  in  the  due  and  ordinary 
course  of  transfer  of  stock  and  not  otherwise ;  that  it  was  no 
part  of  his  duty  as  such  president  to  attend  personally  to  the 
making  of  transfers  of  stock  and  to  the  issuing  of  certificates 
thereof;  that  be  did  not,  in  fact,  make  any  such  transfers, 
or  issue  any  of  such  certificates,  and  that  if  any  of  the  certi- 
ficates signed  by  him  were  issued  otherwise  than  by  the  said 
company,  and  in  and  for  its  lawful  business,  it  was  widiout 
his  knowledge,  and  contrary  to  the  intention  with  which  he 
so  signed  and  left  them ;  and  he  denied  all  fraud  and  wrong 
in  respect  thereof,  alleged  against  him  in  the  complaint. 
And  he  denied  that  he,  in  conjunction  with  the  other  defend- 
ants, or  otherwise,  issued,  received,  or  sold  any  of  said  certi- 
ficates, or  any  stock  of  said  company,  or  received  or  appliied 
to  his  or  their  own  use  the  whole  or  any  part  of  the  proceeds 
of  such  issue  or  sale,  or  that  he  in  any  way  participated  in  such 
issue,  sale,  or  proceeds,  except  as  above  specified ;  and  he  de- 
nied all  the  allegations  in  respect  thereof,  in  the  complaint. 

The  defendant  Jewett,  by  his  answer,  also  denied  most  of 
the  allegations  of  the  complaint  He  denied  that  he  issued 
the  stock  of  said  company  beyond  the  capital  thereof,  or  the 
amount  thereof  allowed  by  law,  or  sold  the  same,  or  applied 
the  proceeds  thereof  otherwise  than  as  hereinafter  stated. 
Tbtt  b^ore  any  of  said  stock  was  ever  issued,  the  said  com- 
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pany  was  indebted  to  him  for  money  loaned  to  it  by  bim, 
and  need  in  paying  for  real  estate  and  for  improvements 
thereon,  and  in  building  and  in  purchasing  steam  ships,  and 
otherwise  in  and  about  its  business,  to  the  amount  of  about 
$225,000.  That  obligations  of  the  company  to  a  large 
amount,  held  by  various  parties,  were  about  maturing,  which 
the  company  had  not  the  present  cash  or  convertible  means 
to  meet,  and  that  in  order  to  pay  such  obligations  at  matu- 
rity, and  to  save  its  credit,  and  in  order  to  prevent  great  and 
ruinous  sacrifices  of  its  property  and  interests,  it  became  ne- 
cessary to  raise  and  provide  large  sums  of  money.  That  in 
order  to  meet  such  necessity,  the  defendant  Stacey,  the  treas- 
urer of  the  company,  by  order  of  said  company,  transferred 
or  issued  to  this  defendant,  at  different  dates  and  in  different 
amounts,  the  stock  issued  by  said  company  beyond  the 
amount  of  its  capital  stock.  That  this  defendant  pledged 
portions  of  such  issue  to  secure  temporary  loans  made  to 
him,  and  used  by  him  for  the  said  purposes.  That  when 
such  loans  matured  it  became  necessary  to  pay  the  same,  and 
to  raise  further  sums  owing  by  said  company,  and  maturing 
as  aforesaid,  and  defendant  would  then  pledge  other  and 
larger  portions  of  such  over  issued  stock,  and  used  the  mon- 
eys received  therefor  or  thereon  in  like  manner.  That  all  the 
x>ver  issued  stock  was  so  used,  .and  all  the  moneys  received 
thereon  were  so  applied  for  the  use  and  benefit  of  the  said 
company,  and  not  otherwise.  That  all  the  stock  so  over  is- 
sued was  about  127,000  shares,  and  the  entire  net  proceeds 
received  therefor  was  about  $418,000.  That  the  moneys  so 
received  from  and  on  account  of  such  over  issued  stock,  and 
other  moneys  belonging  to  the  defendant,  and  lent  by  him  to 
the  company,  and  used  by  it  about  the  business  of  the  said 
company  at  or  about  the  time  such  over  issues  were  being 
made,  amounted  (over  and  above  the  first  mentioned  sum  lent 
by  this  defendant  to  said  company)  to  about  the  sum  of 
$585,000.  That  after  charging  this  defendant  with  the  net 
proceeds  of  said  over  issued  stocky  aQd  aU  other  moneys  ro!* 
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ceired  by  him  from  or  on  account  of  tlie  said  companj,  the 
company  was  indebted  to  him,  about  the  Ist  day  of  July, 
1854,  in  about  the  sum  of  $250,0009  and  that  the  company 
is  now  indebted  to  him  in  that  sum,  with  the  interest  which 
has  since  accrued  thereon. 

The  defendant  Stacey  did  not  answer.  The  action  was  tried 
at  the  New  York  circuit,  in  October,  1860,  before  the  Hon. 
W.  F.  Allen  and  a  jury.  At  the  close  of  the  plaintiff's  tes- 
timony the  defendants'  counsel  moved  to  dismiss  the  com- 
plaint The  court  decided  that  the  case  should  go  to  the 
jury  on  the  question  whether  the  stock  was  spurious.  There 
was  evidence  of  these  certificates  bearing  date,  and  being  is- 
sued by  the  company  after  the  stock  was  full,  and  over  issues 
had  commenced.  In  the  absence  of  evidence  that  these  were 
given  on  the  surrender  of  stock,  it  was  for  the  jury  to  say 
whether  they  were  genuine  or  not     The  defendants  excepted. 

The  counsel  for  the  defendants  offered  to  examine  the  plain- 
tiff  as  to  his  connection  with  the  American  Coal  Company, 
to  prove  that  the  plaintiff  voted  on  all  his  stock  for  the  ap- 
pointment and.  election  of  a  new  set  of  directors,  in  the  sum- 
mer of  1854 ;  that  those  directors,  with  his  consent,  executed 
an  assignment  of  all  the  property  of  the  company  to  trustees, 
to  hold  for  the  use  of  the  Parker  Vein  Coal  Company ;  that 
the  directors  then,  with  the  consent  of  the  plaintiff,  as  a 
stockholder  of  the  Parker  Vein  Coal  Company,  organized  a 
new  company  in  Maryland  called  the  Amqrican  Coal  Com- 
pany, and  instructed  the  trustees  to  sell  all  the  property  of 
the  Parker  Vein  Coal  Company,  and  that  the  proceeds  of 
that  sale,  the  whole  property,  was  conveyed  to  the  American 
Coal  Company ;  that  that  property  constituted  the  capital 
stock  of  the  American  Coal  Company ;  that  the  stock  of  the 
American  Coal  Company  was  issued  in  certain  proportions  to 
the  stockholders  of  the  Parker  Vein  Coal  Company,  who  co- 
operated in  these  proceedings ;  that  these  stockholders  re- 
ceived the  stock  in  the  new  company,  in  exchange  for  the 
stock  in  the  old  company ;  that  the  plaintiff  was  among  the 
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stockholders  of  the  Parker  Vein  Goal  Oompanj  who  took 
stock  in  the  American  Goal  Company,  under  this  arrange 
menty  hy  which  his  interest  in  the  stock  of  the  Parker  Yein 
Goal  Company  was  transferred  to  a  corresponding  interest  in 
the  American  company,  and  that  the  last  stock  exceeded  in 
talae  what  he  gave  for  the  stock  in  question ;  and  that  he 
did  this  with  full  knowledge  of  the  over  issue.  This  testi- 
mony was  objected  to  and  excluded,  and  the  defendants  ex- 
cepted. 

Judge  Allen,  in  charging  the  jury,  said  Has  was  a  case  of 
some  importance,  not  only  by  reason  of  its  own  character^ 
the  position  of  the  defendants,  and  the  amount  invoWed,  but 
also  as  being  one  of  several  causes  involving  substantially 
the  same  question ;  and  if  this  case  were  properly  disposed 
of  by  the  jury  and  the  court,  it  would  probably  facilitate  the 
other  cases  still  pending.  He  did  not  flatter  himself  that 
this  trial  would  terminate  this  particular  litigation.  Several 
rulings  had  been  made  by  the  court,  to  which  exceptions  had 
been  taken,  and  in  respect  to  which  doubts  were  resting  in 
his  own  mind  by  reason  of  seemingly  conflicting  decisions  of 
the  general  term.  To  the  rulings  of  the  court,  however,  the 
counsel  submitted,  taking  exceptions,  which  gave  them  the 
opportunity  of  review.  With  this  the  jury  had  nothing  to 
do.  The  question  to  be  submitted  to  them  was  purely  one 
of  fact :  to  that  they  were  to  respond,  and  for  the  right  dis« 
position  of  it,  thpy  were  responsible.  The  cause  of  action, 
as  originally  commenced,  was  three  fold  in  character.  First, 
assuming  the  stock  to  be  genuine,  the  plaintiff  charged  the 
defendant  with  over  issuing  stock  by  reason  of  which  the 
plaintiff's  stock  became  diminished  in  value.  The  court  had 
ruled  that  this  was  a  course  of  action  on  which  he  could  not 
recover,  to  which  the  plaintiff  took  exception.  The  second 
count  was  for  fraudulent  representations  in  respect  to  the 
financial  condition  of  the  company,  by  reason  of  which  the 
plaintiff  was  induced  to  purchase  the  stock ;  the  defendant 
representing  the  company  to  be  prosperous,  and  the  stock  to 
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be  Taluable,  when  in  truth  it  was  not  so.  If  the  plaintiff 
had  really  pnrchaaed  thb  stock  upon  snch  representations, 
made  by  the  defendant,  and  the  representations  were  nntme 
in  point  of  &cty  doubtless  it  would  give  him  a  cause  .<£ 
action ;  but  the  court  thought,  and  the  cause  had  been  tried 
upon  that  theory,  that  in  the  first  place  the  compkint  was 
not  so  framed  as  to  authorize  the  recovery  on  that  ground ; 
he  also  thought  the  evidence  was  not  sufficient,  and  it  w«s 
safer  to  charge  the  jury  that  the  plaintiff  could  not  recover 
upon  the  second  cause  of  action,  and  that  theplaintiff  could 
only  recovOT  on  the  last  cause  of  action,  to  wit,  that  thia 
stock  was  spurious.  In  order  to  entitie  the  plaintiff  to  re^ 
oover,  he  must'prove  to  the  satisfifection  of  the  jury  t  1st  That 
the  certificate  of  scrip  bought  by  him,  did  not  represent 
genuine  stock,  or  any  part  of  the  cajntal  stock  of  t)ie  C(m- 
pany,  but  formed  part  of  the  over  issue,  not  authorized  by 
the  charter  of  the  company.  2d.  That  the  de^dant  issuedy 
or  caused  to  be  issued,  spurious  and  unauthorized  scrip. 
3d.  That  plaintiff  bought  the  same,  or  parted  with  his  money 
on  the  faith  that  the  certificates  were  isstted  b(ma  fide^  and 
represented  so  much  of  the  capital  stock  of  the  oompany^ 
In  the  first,  place,  it  was  proved  by  the  book-keeper  that 
there  was  a  large  amount  of  over  issuci  That  was  proved 
by  evidence  to  which  the  defendant  took  exception.  But  the 
evidence  was  submitted  to  them.  The  witness  said  that 
before  August  6, 1853,  (which  was  the  date  of  the  first  pnr^ 
diase  fay  the  plaintiff,)  the  over  issue  had  commenced.  To 
what  ettent  it  had  gone  was  not  material.  It  was  enough  to 
prove  that  up  to  that  time,  the  full  capital  stock  had  been 
issued,  and  over  issues  had  then  commenced  by  the  parties. 
It  was  also  proved  by  the  confessions  of  the  defendant^  that 
over  issues  had  commenced  at  that  time,  and  that  over  issues 
to  a  huf^  amount  (about  $3,000,000)  were  made  by  the 
defendant.  There  was  no  dispute  about  the  agency  of  the 
defendant  in  those  over  issues — that  is,  if  there  was  an  over 
issue,  the  defendants  were  the  agents  by  whom  they  wtee 


454  ^^^^  ^  ™S  SUPREME  OOUBT. 

Sbotwell  r.  MalL 

fltockholderB  of  the  Parker  Vein  Goal  Company  who  took 
stock  in  the  American  Coal  Company^  under  this  arrange- 
ment|  by  which  hiift  interest  in  the  stock  of  the  Parker  Yein 
Coal  Company  was  transferred  to  a  corresponding  interest  in 
the  American  company^  and  that  the  last  stock  exceeded  in 
talae  what  he  gave  for  the  stock  in  question ;  and  that  he 
did  this  with  full  knowledge  of  the  over  issue.  This  testi- 
mony was  objected  to  and  excluded^  and  the  defendants  ex- 
cepted. 

Judge  Allen^  in  charging  the  juiy,  said  this  was  a  case  of 
some  importance,  not  only  by  reason  of  its  own  character^ 
the  position  of  the  defendants,  and  the  amount  involved,  but 
also  as  being  one  of  several  causes  involving  substantially 
the  same  question ;  and  if  this  case  were  properly  disposed 
of  by  the  jury  and  the  court,  it  would  probably  facilitate  the 
other  cases  still  pending.  He  did  not  flatter  himself  that 
this  trial  would  terminate  this  particular  litigation.  Several 
rulings  had  been  made  by  the  court,  to  which  exceptions  had 
been  taken,  and  in  respect  to  which  doubts  were  resting  in 
his  own  mind  by  reason  of  seemingly  conflicting  decisions  of 
the  general  term.  To  the  rulings  of  the  court,  however,  the 
counsel  submitted,  taking  exceptions,  which  gave  them  the 
opportunity  of  review.  With  this  the  jury  had  nothing  to 
do.  The  question  to  be  submitted  to  them  was  purely  one 
of  fact :  to  that  they  were  to  respond,  and  for  the  right  dis- 
position of  it,  thpy  were  responsible.  The  cause  of  action, 
as  (Higinally  commenced,  was  three  fold  in  character.  First, 
assuming  the  stock  to  be  genuine,  the  plaintiff  charged  the 
defendant  with  over  issuing  stock  by  reason  of  which  the 
plaintiff's  stock  became  diminished  in  value.  The  court  had 
ruled  that  this  was  a  course  of  action  on  which  he  could  not 
recover,  to  which  the  plaintiff  took  exception.  The  second 
count  was  for  fraudulent  representations  in  respect  to  the 
fluancial  condition  of  the  company,  by  reason  of  which  the 
plaintiff  was  induced  to  purchase  the  stock ;  the  defendant 
representing  the  company  to  be  prosperous,  and  the  stock  to 
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be  Taluabloi  when  in  troth  it  was  not  so.  If  the  plaintiff 
had  really  pnrchaaed  this  stock  upon  snch  lepresentationsy 
made  by  the  defendant,  and  the  representatioins  were  nntme 
in  point  of  fact,  doubUess  it  would  give  him  a  oanse  .<^ 
action ;  but  the  court  thought,  and  the  cause  had  been  tried 
upon  that  theory,  that  in  the  first  place  the  complaint  was 
not  so  framed  as  to  authorize  the  reoovery  on  that  ground ; 
he  also  thought  the  evidence  was  not  sufficient,  and  it  was 
safer  to  charge  the  jury  that  the  plaintiff  could  not  recover 
upon  the  second  cause  of  action,  and  that  the  plaintiff  could 
only  recovOT  on  the  last  cause  of  action,  to  wit,  that  this 
stock  was  spurious;  In  order  to  entitie  the  plaintiff  to  re^ 
oover,  he  must'prove  to  the  satisfaction  of  the  jury  t  1st.  That 
the  certificate  of  scrip  bought  by  him,  did  liot  represent 
genuine  stock,  or  any  part  of  the  cajntal  stock  of  t)ie  c(m- 
pany,  but  formed  part  of  the  over  issue,  not  authorized  by 
the  charter  of  the  company.  2d.  That  the  de^dant  issuedy 
or  caufled  to  be  issued,  spurious  and  unauthoriaed  scrip. 
3d.  That  plaintiff  bought  the  same,  or  parted  with  his  money 
on  the  faith  that  the  certificates  were  issued  bona  Jide^  and 
represented  so  much  of  the  capital  stock  of  the  oompany^ 
In  the  first  place,  it  was  proved  by  the  bodk*keeper  that 
there  was  a  large  amount  of  ovw  issuer  That  was  proved 
by  evidence  to  which  the  defendant  took  exception.  But  the 
evidence  was  submitted  to  them.  The  witness  said  that 
before  August  6, 1853,  (which  was  the  date  of  the  first  pdr^ 
diase  fay  the  plaintiff)  the  over  issue  had  commenced.  To 
what  client  it  had  gone  was  not  material.  It  was  enough  to 
prove  that  up  to  that  time,  the  full  capital  stock  had  been 
issued,  and  over  issues  had  then  commenced  by  the  parties. 
It  was  also  proved  by  the  confessions  of  the  defendant^  that 
over  issues  had  commenced  at  that  time,  and  that  over  issues 
to  a  largd  amount  (about  $3,000,000)  were  made  by  the 
defendant  There  was  no  dispute  about  the  agency  of  the 
defendant  in  those  over  issues — that  is,  if  there  was  an  over 
issue,  the  delfendants  were  the  agents  by  irhom  they  wera 
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effected.  The  stock  was  made  out  either  to  Mr.  Jewett,  or 
to  those  to  whom  he  transferred  it ;  so  the  book-keeper  tes- 
tified. In  other  words,  that  no  over  issue  was  made,,  except 
Mr.  Jewett  had  part  in  it  Mr.  Mali  was  president;  and 
signed  all  the  scrip ;  so  that  the  agency  of  the  defendants  was 
established.  In  respect  to  the  fact  that  the  plaintiff  bonght 
these  certificates  of  stock,  supposing  them  to  be  good,  there 
was  no  reasonable  doubt  It  was  not  suggested  that  he 
bought  them,  supposing  them  to  be  spurious. 

Now,  as  to  whether  the  certificates  in  question  were  part 
of  the  over  issue,  that  was  the  only  question  for  the  jury  to 
determine.  The  court  charged  that  the  certificates  bearing 
date,  and  having  been  issued  after  the  stock  of  the  company 
was  full,  and  after  the  over  issues  commenced  (if  such  was 
the  fact)  was  evidence  to  be  submitted  to  the  jury,  and 
which,  if  uncontradicted  and  unexplained,  authorised  them 
to  find  that  this  particular  stock  was  spurious.  That  is, 
that  the  certificates  bearing  date  and  having  been  issued 
after  the  stock  was  full,  that  fact  alone,  without  other  evi- 
dence in  the  case  to  contradict  or  explain  it,  or  to  show  that^ 
the  stock  was  based  upon  scrip  before  issued,  and  returned, 
would  besuffident  for  the  jury  to  find  a  verdictfor  the  plaintiff 
on  the  question  of  fact  Not  that  they  were  bound  to  do  so, 
for  that  was  a  matter  for  the  exercise  of  their  judgment  and 
discretion.  And  the  jury  were  to  bear  in  mind  that  whether 
this  was  genuine  or  spurious  stock  was  known  to  the  defend- 
ants, if  they  had  a  knowledge  of  the  affairs  of  the  company, 
which  they  were  presumed  to  have. 

It  was  claimed  by  the  defendants  that  this  was  no  evidence 
'  to  go  to  the  jury,  and  to  the  decision  of  the  court  that  it 
was  evidence  they  excepted.  Then  the  defendants  contended 
that  this  evidence  was  overcome  by  the  testimony  of  the 
book-keeper  of  the  company,  who  stated  that  these  certifi- 
cates were  issued  either  upon  the  surrender  of  other  certifi- 
cates or  upon  the  transfer  of  stock.  The  book-keeper  made 
a  distinction  between  the  surrender  of  former  certificates  and 
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the  transfer  of  stock.  What  the  witness  meant  by  that  the 
oonrt  did  not  exactly  know.  He  testified  that  those  certifi* 
cates  of  spurious  stock  were  made  out  directly  to  Mr.  Jewett, 
or  to  persons  to  whom  he  transferred.  He  said  that  the  cer- 
tificates were  not  issued  for  stock  originally  purchased  that 
day  by  Mr.  Shotwell ;  and  also,  in  another  part  of  his  testi* 
mony,  that  it  was  impossible  for  him  to  say  on  what  consid- 
eration this  scrip  did  issue,  or  to  distinguish  this  scrip,  or  to 
tell  whether  it  was  part  of  the  genuine  or  spurious  stock.  It 
would  be  for  the  jury  to  say  whether  this  overcame  the  other 
evidence,  and  to  say  whether  the  transfer  of  stock  testified 
to  by  Clarke  was  a  part  of  the  over  issue  or  not.  If  it  was 
an  issue  of  scrip  on  the  transfer  of  good  stock,  that  ended 
the  action. 

Then,  in  relation  to  the  plaintiff  voting  upon  the  stock,  if 
the  plaintiff  voted  in  person  or  by  proxy  upon  his  stock,  it 
was  a  circumstance  tending  to  prove  that  the  stock  was 
genume ;  but  whether  it  did  prove  it  was  for  the  jury  to  say, 
under  all  the  circumstances  and  evidence  of  the  case.  If 
the  company,  by  its  agents  at  the  polls,  suffered  any  man  to 
vote  on  this  stock,  it  would  be  some  eridence  to  show  that 
they  treated  it  as  genuine ;  but  if  it  was  so  treated  without 
knowledge  that  it  was  spurious  stock,  when  in  fact  it  was,  it 
would  amount  to  nothing.  The  evidence  was  that  the  plain- 
tiff went  to  Mr.  Carpenter's  office,  and  gave  a  proxy  to  some 
one  to  vote  for  him.  Who  that  was,  and  whether  it  was 
used,  did  not  appear.  That  would  be  no  evidence,  except 
that  the  plaintiff  supposed  he  had,  at  the  time,  genuine  stock. 

These  were  all  the  principles  of  law  involved ;  and  after  all, 
it  resolved  itself  into  the  fact  whether,  on  this  evidence,  the 
stock  in  question  was  genuine  or  spArious.  If  spurious,  the 
plaintiff  was  entitled  to  recover  the  amount  claimed  by  him. 

The  counsel  for  the  defendants  asked  the  court  to^sharge 
several  propositions,  which  he  would  now  dispose  of :  1.  That 
there  is  not  sufficient  evidence  to  warrant  a  finding  that  the 
stock  in  question  is  not  genuine.    That  I  refuse  to  charge. 
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(The  defendants  excepted.)  2.  That  even  if  spurions,  there 
k  no  evidence  that  the  oertificatea  in  queBtion  were  purchaaed 
from  the  defendantB,  or  from  the  Parker  Vein  Goal  Company. 
There  is  no  evidence  that  the  certificates  were  pmtshased 
fit)m  either;  bat  I  chai^,  in  respect  to  that,  that  it  is  not 
necessary  for  the  plaintiff  to  prove  that  this  stock  was  bought 
of  the  defendants  or  of  the  company.  If  the  defendants 
issued  thb  stock,  and  the  plaintiffs  purchased  it  on  the  faith 
tiiat  it  was  genuine,  authenticated  as  it  was,  the  defendants 
axe  liable,  although  the  actual  purchase  was  made  of  others. 
(The  defendants  excepted.)  3.  That  if  not  purchased  from 
the  defendants  or  the  company,  they  are  not  liable,  even  if 
the  certificates  are  spurious.  I  refuse  to  so  charge.  (The 
defendants  excepted.)  4  That  if  the  plaintiff,  as  holder 
of  certificates,  has  not  been  denied  by  the  company  any  com- 
mon right  of  stockholders,  he  has  not  been  damaged,  and  is 
not  entitled  to  recover  any  more  than  nominal  damages.  I 
refrwe  to  so  charge.  (The  defendants  excepted.)  A.  That 
if  the  plaintiff  has  directly  or  by  proxy  voted  on  the  stock 
since  he  became  aware  of  the  over  issues,  he  has  thereby  af- 
firmed the  transaction.  That  I  refuse  to  charge.  I  charge 
in  respect  to  that  as  I  have  done  elsewh«*e.  (The  defend- 
ants excepted  to  the  refusal,  and  to  the  charge  as  mada) 
6.  That  if  he  wished  to  repudiate,  he  was  bound,  within 
a  reasonable  time,  to  offer  back  what  he  had  purchased. 
That  I  refrue  to  charge.  (The  defendants  excepted.)  7.  That 
the  plaintiff  is  not  entitled  to  recover  upon  an  assumption 
that  the  stock  was  depreciated  by  mixing  and  confusing  spu- 
rious vnth  genuine.  That  I  so  charge.  8.  That  there  is 
no  sufficient  evidence  that  the  genuine  and  spurious  stock 
cannot  be  distinguished.  So  chaiged.  9.  That  the  bur- 
den is  upon  the  plaintiff  to  produce  evidence  sufficient  to 
satisfy  %he  jury  beyond  a  reasonable  doubt  that  the  stock  in 
question  is  spurious..  I  have  no  &ult  to  find  with  that,  ex- 
cept the  words,  "  beyond  a  reasonable  doubt.''  I  refiise  to 
diarge  in  those  words,  but  I  chargetiiat  the  burden  of  i»oof 
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in  on  the  plaintiff^  and  he  most  satLrfy  the  jury,  by  evidehoe, 
of  the  truth  of  his  allegations.  10.  That  if  the  jury  be- 
lieve that  the  certificates  in  question  were  issued  upon  a 
surrender  or  transfer  of  stock  certificates  previously  issued, 
then  they  are  not  at  liberty  to  find  that  the  stodc  in  question 
had  its  origin  in  an  over  issue.  That  I  so  charge.  11.  That 
the  plaintiff  is  not  entitled  to  recover  on  the  second  cause  of 
action,  or  on  the  ground  of  any  false  representations  or  ws^ 
cealment  in  the  statement  alleged ;  and  the  plaintiff  cannot 
recover,  unless  the  jury  is  satisfied  that  the  certificates  pro- 
duced, or  some  of  them,  or  some  part  of  the  stock  therein 
mentioned,  had  its  origin  in  an  over  issue  of  stock.  That  ' 
I  have  already  charged.  The  defendants'  counsel  took  ex- 
ception to  each  refusal  of  the  court  to  charge  as  requested. 
They  also  excepted  to  the  court  chai^ng  that  it  was  for  the 
jury  to  find  whether  the  transfer  of  stock  testified  to  by 
Clarke,  was  a  part  of  the  over  issue.  Mr.  Bidwell  for  the  plain- 
tiff, asked  the  court  to  charge  in  reverse  of  what  it  had 
charged,  and  took  exception  to  the  chai^  that  the  plaintiff 
could  not  recover  upon  the  first  or  second  count.  He  also 
excepted  to  the  charge  that  the  plaintiff  was  not  entitled  to 
recover  on  the  assumption  that  the  stock  depreciated  by 
mixing  and  confusing  spurious  with  genuine,  and  that  there 
was  no  sufficient  evidence  that  the  genuine  and  spurious 
stock  could  not  be  distinguished. 

The  court  directed  that  the  questions  of  law  and  excep- 
tions be  heard  in  the  first  instance  at  general  term,  and 
that  entry  of  judgment  on  the  verdict  be  in  the  meantime 
stayed. 

The  jury  brought  in  a  verdict  for  the  plaintiff,  for  $4571.64 

M.  8.  BidweUf  for  the  plaintiff.  I.  The  question  whether 
tiie  plaintiff  was  induced  to  purchase  the  stock  in  consequence 
of  the  representations  made  by  Mali  was  properly  admitted. 
It  was  proper  fi>r  the  plaintiff  to  prove  the  fact  of  his  having 
been  thus  induced  to  make  this  purchase,  and  no  one  but  the 
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plaintiff  himself  could  give  direct  and  positive  testimony  of 
that  fact.  It  was,  therefore,  proper  to  ask  him  the  question. 
No  objection  appears  to  have  been  made  to  the  form  of  the 
question  as  a  leading  question ;  and  if  there  had  been,  it  was 
a  matter  entirely  for  the  discretion  of  the  judge,  which  could 
not  be  reviewed  on  a  bill  of  exceptions. 

II.  The  question  what  the  defendant  Mali  said  to  the  wit- 
nesses Mr.  Mead  and  Mr.  Bramhall  in  relation  to  the  over 
issues,  was  admissible.  Such  over  issue  was  a  proper  subject 
of  inquiry  under  the  pleadings  in  this  case.  It  was  a  matter 
in  issue  in  the  case.  The  declarations  of  the  defendant  on 
the  subject  were  admissible  evidence  against  himself. 

III.  The  question  whether  Mr.  Shotwell  was  a  stockholder 
in  the  American  Goal  Company  was  properly  excluded.  It 
had  no  relation  to  any  matter  in  issue  in  the  case.  (1  Phil. 
Ev,  169.)  Moreover,  it  was  not  proper  on  cross-examination^ 
as  it  did  not  grow  out  of  the  direct  examination ;  and  the 
court,  for  this  reason,  had  a  right  in  its  discretion  (if  it  were 
not  bound)  to  exclude  the  question.  {The  Philadelphia  and 
Trenton  Bail  Road  Co.  v.  Stimpson,  14  Peters,  448,  461. 
Floyd  V.  Bovard,  6  WaUe  d  Berg,  75.) 

IV.  The  motion  to  dismiss  the  complaint  was  properly  de- 
nied. There  was  evidence  to  go  to  the  jury  to  prove  the  facts 
stated  in  the  complaint,  and  controverted  by  the  defendants. 
There  was  evidence  of  an  over  issue  (and  to  an  enormous 
amount)  of  spurious  stock  by  the  defendants ;  indeed,  the 
all^ations  of  such  over  issue  in  the  complaint  were  not  con- 
troverted. There  was  evidence  to  go  to  the  jury  to  prove 
that  the  stock  held  by  the  plaintiff  was  a  part  of  such  over 
issue.  The  certificates  were  dated  after  the  full  amount  of 
genuine  stock  had  been  issued.  Prima  fade,  therefore,  this 
was  not  genuine  stock.  If  it  should  be  objected  to  this  pri- 
ma facie  evidence  that,  as  the  presumption  of  law  is  always 
against  fraud  until  the  contrary  is  proved,  it  must  be  pre- 
sumed that  these  certificates  were  not  fraudulent ;  the  answer 
is,  that  this  legal  presumption  was  rebutted  by  express  proof 
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that  the  defendants  did  make  a  firaudulent  iasae  of  spurioiui 
stock,  to  an  enonnons  amount ;  so  that  there  can  be  no  pre- 
sumption of  law  in  this  case  that  this  was  not  spurious  stock. 
Such  issue  of  spurious  stock  was  aliped  in  the  complaint, 
and  not  controverted  in  the  answers.  It  was  also  clearly 
proved  by  express  and  positive  testimony.  There  was  pri-- 
fna  fade  evidence  that  the  stock  held  by. the  plaintiff  was 
spurious ;  there  was  evidence,  therefore,  to  go  to  the  jury. 
It  was  not  necessary  for  the  plaintiff  to  prove  that  the  certift* 
catee  held  by  him  were  not  granted  upon  a  transfer  of  genu- 
ine stock.  If  the  defendants,  in  opposition  to  the  plaintiff's 
prima  facie  evidence,  affirmed  that  the  certificates  were 
issued  upon  a  transfer  of  genuine  stock,  the  onus  of  proving 
it  was  upon  them  :  (I.)  Because  on  this  question  they  held 
the  affirmative.  (2.)  Because  it  was  a  &ct  peculiarly  within 
their  knowledge  and  cognizance.  (1  Fhil.  Hv.  198,  199. 
Clarke  v.  Miller,  4  Wend.  628.  1  Oreefd.  Ev.  §  79.)  The 
defendants  had  peculiar  knowledge  of  the  facts,  and  could 
tell  better  than  the  plaintiff,  or  any  one  else,  whether  these 
certificates  were  spurious.  And  as  the  law  now  makes  them 
competent  witnesses  in  their  own  favor,  there  are  stronger 
reasons  than  ever  for  throwing  the  onus  probandi  on  them 
in  such  case.  If  these  certificates  were  not  a  part  of  the  over 
issue,  the  defendants,  who  must  have  known  the  facts,  would 
have  proved  it  by  their  own  testimony.  It  is  to  be  presumed 
from  their  silence  that  this  stock  was  spurious.  If  upon  the 
evidence  it  was  doubtful  whether  these  certificates  were  or 
were  not  a  part  of  such  over  issues,  the  question  being  one 
of  fact  upon  the  evidence,  was  to  be  determined  by  the  jury, 
not  by  the  court.  It  was  proper,  therefore,  for  the  court  to 
deny  the  motion  to  dismiss  the  complaint. 

Y.  It  was  unnecessary  to  prove  that  these  certificates  were 
purchased  directly  from  the  defendants.  That  fact  was  not 
alleged  in  the  complaint ;  it  was  sufficient  for  the  plaintiff  to 
prove  the  facts  stated  in  his  complaint.  (Smith  v.  Eldery 
3  John.  113.    Safford  v.  Stevens,  2  Wend.  158,  163.    Hd^ 
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mamda  ▼.  IFdfter,  3  Starhiey  7.  Rett  v.  Miers,  9  Car.  AP. 
191.  Blunt  Y.  Zunkj  Anthon's  N.  P.  180.  Sand/ard  r. 
Sanford,  2  Day,  559.  Ohaptnan  y.  fnOin^ii,  3  (7a2e  A 
Dav.  33.  £r€ti^  y.  Strong,  10  ^laftama  i{.  961.)  At  all 
events^  in  ihiB  case  it  was  sufficient  to  prove  the  facts  alleged 
in  the  complaint.  Upon  proving  the  truth  of  the  allegation 
oontained  in  any  one  count  or  separate  statement  of  a  eause 
of  action^  the  plaintiff  was  entitled  to  a  verdict.  Each  of  the 
defendants  had  demurred  to  each  of  these  counts  or  separate 
statements,  on  the  ground,  among  others,  that  it  did  not 
state  fiicts  suffident  to  constitute  a  cause  of  action.  All  these 
demurrers  had,  after  very  fuU  argument,  been  overruled  by 
the  court,  (first  at  special  term,  and  afterwards  on  appeal  at 
general  term,)  with  leave  to  them  in  the  usual  form  to  an« 
swer.  They  availed  themselves  of  this  leave,  and  put  in 
answers.  They  were  thereby  concluded  from  disputing  after* 
wards  the  point  involved  in  these  decisions.  It  was  resjudu 
cata;  it  was  the  law  of  this  case,  if  it  were  not  of  any  other. 
{AiJiinaan  v.  Hanks,  1  Cowen,  693, 709.  CampbeU  v.  Stakea, 
2  Wend.  137,  144.  McElwain  v.  WmiSy  9  id.  552,  556. 
Brady  v.  Donnelly ,  1  Comet.  126.  Edwards  v.  Blunt,  1  Str. 
^5.  CreesweU  v.  Packham,  6  Taunt  630 ;  8.  C.  2  Marsh, 
326.  Mansel  on  Demurrer,  162,  10  Law  Lib.  N.  S.  Ora- 
ham's  Prac.  641.)  It  is  quite  immaterial,  therefore,  what 
this  court  or  any  other  court  may  have  decided  in  any  other 
case.  It  is  settled  as  the  law  of  this  case  that  it  is  not  neces- 
sary for  the  plaintiff  to  prove  that  he  purchased  the  stocks 
directly  from  the  defendants. 

YI.  If,  however,  it  were  proper  to  reconsider  the  question, 
the  court  would  find  it  their  duty  to  come  to  the  same  result 
(Bagshaw  v.  Seymour,  93  Ung.  Com.  L.  R.  873.  32  Lap 
Times  B.  81.)  There  is  no  necessity  to  prove  in  such  a  case 
any  dealing  or  privity  between  the  parties.  Even  in  case  of 
contract  the  necessity  of  such  a  privity  was  long  ago  exploded. 
{Button  V.  Poole,  2  Lev.  210;  2  Baym.  302.  Schemer^ 
h4>m  V.  Vanderheyden,  1  John.  139.    Forsyth  v.  Oanson,  5 
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Wmd.  558.  Brook  y.  Marbury^  11  TFleo^.  78, 97.  Siarhts 
Y.  iftS,  iSS^yle^,  296.  Oamegte  y.  Morrison^  2  MeU.  381^ 
401,  403.)  In  matters  of  tort  it  neYor  existed.  It  is- suffix 
eient  to  proYe  that  the  plaintiff  has  sustained  damage  in  oon^ 
sequence  of  the  wrongful  act  of  the  defendants.  A  system 
of  jnrispradenoe  which  would  allow  a  defendant  in  such  a 
case  to  escape  all  liability,  would  be  manifestly  defidctiYe  in 
justice  and  good  conscience.  Our  laws  cannot  be  charged 
with  such  a  defect.  The  rule  is  laid  down  briefly,  but  dis- 
tinctly and  fully,  by  0.  B.  Comyns,  in  these  words :  '^  In  ofi 
cases  where  a  man  has  a  temporal  loss  or  damage  by  the 
wrong  of  another,  he  may  have  an  action  on  the  case  to  be 
repaired  in  damages.''  {Com.  Digesty  Action  on  the  Casey  A.) 
The  same  rule  was  laid  down  by  our  own  great  commentator 
on  our  law,  in  a  judgment  delivered  by  him  in  the  court 
of  chancery,  in  similar  brief,  pointed  and  explicit  terms. 
''  Fraud  and  damage  coupled  together  will  entitle  the  injured 
party  to  relief  in  any  court  of  justice.''  (Bacon  y.  Bromon^ 
7  John.  Ch.  B.  194,  201.)  He  had  some  years  previously,  in 
delivering  as  chief  justice  the  judgment  of  the  supreme  court, 
declared  this  rule,  and  added  it  emphatically  to  be  a  principle 
of  universal  juriBprndenoe.  {Upton  v.  Vaily  6  John.  183,, 
184.  Barney  v.  Deweyy  13  id.  226.  Benton  v.  Pratty  2 
Wend.  385.)  It  would  be  most  unreasonable  to  make  it  a 
condition  of  the  wrongdoer's  liability  to  pay  the  damages  oc- 
casioned by  his  fraud,  that  he  should  be  reached  only  in 
a  roundabout  way,  by  a  succession  of  actions  between  the 
different  individuals  through  whose  unintentional  and  uncon- 
sdouB  agency  the  damage  may  have  been  sustained  or  devel- 
oped. This  is  not  according  to  the  spirit  and  policy  of  our 
law.  It  does  not  establish  any  such  circumlocution  <^ce  or 
proceedings.  It  discountenances  multiplicity  of  suits.  The 
jurisdiction  of  chancery  in  a  large  class  of  cases  is  founded 
upon  this  policy,  which,  in  fact,  is  one  of  the  maxims  of  the 
law.  {Francis'  Max.  35.  1  Story's  Eq.  Jur.  §  64,  k.) 
yil.  In  this  case,  however,  there  was  a  privity  between 
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ihe  plaintiff  and  the  defendants.  The  certificates  of  this  spa- 
rions  stock  were  issued  by  the  defendants  to  him  ;  that  this 
was  done  through  the  intervention  of  agents  or  brokers,  does 
not  alter  the  case.  It  was  legally,  as  well  as  morally,  a  trans- 
action between  the  plaintiff  and  the  defendants.  Neither 
would  it  be  altered  by  the  fact,  if  it  had  been  proven,  that 
these  certificates  were  used  in  place  of  other  certificates,  for 
the  defendants  are  answerable  for  each  successive  false  certifi- 
cate. Neither  would  it  be  altered  by  the  fact  that  they  were 
handed  in  blank  to  third  persons,  for  in  such  a  case  such 
third  persons  are  deemed  in  law  authorized  by  the  defendants 
to  hand  them  to  others,  and  therefore  the  defendants  are  re- 
garded as  dealing  with  such  others.  {Allen  v.  Addingtanj 
7  Wend.  9.  WiUiama  v.  Woody  14  id.  126.  Thomas  t. 
Winchestery  2  Selden^  397.  Lobdell  v.  Baker,  1  Mete.  193. 
3  id.  469.  Kinney  v.  Stone,  7  id.  252.  PolhiU  v.  Walter, 
3B.dk  Adol.  114.  Toung  v.  SaU,  4  Georgia  R.  95.  Town- 
send  V.  Wathen,  9  East,  277.  Dixon  v.  Bdl,  5  Man.  dkSel. 
198.  ScoU  V.  Shepherd,  3  Wilson,  894,  898.  Boswell  v. 
Prior,  12  Mod.  639.)  The  certificates  held  by  the  plaintiff 
were  signed  by  the  defendants ;  even  if  considered  as  a  mere 
authentication,  the  defendants  thereby  became  liable  to  the 
plaintiff  Such  certificates  or  authentications  were  false  and 
firaudulent  representations  of  the  defendants  to  the  plaintiff 
A  person  becomes  liable,  if  he  is  silent  when  he  ought  to 
speak,  even  where  there  is  no  fraud.  How  much  more,  when 
l^  his  actual  attestation  he  fraudulently  mislead  others. 

YIII.  The  defendants  have  no  just  cause  of  complaint  of 
the  charge  made  by  his  honor  the  judge.  On  the  contrary, 
it  was,  in  various  respects,  too  favorable  to  them.  The  plain- 
tiff was  not  bound  to  offer  back  the  certificates  to  the  com- 
pany. They  were  issued  in  fraud  of  the  company  by  the 
defendants ;  the  company  had  no  interest  in  them,  and,  being 
spurious  and  fraudulent,  they  could  not  be  of  any  value  to 
any  one.  It  was,  moreover,  in  no  sense  a  case  for  repudia- 
tion.   It  was  a  case  of  a  flagrant  fraud.    The  plaintiff  was 
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no  more  required  to  return  the  certificated  of  stock  than  he 
would  have  been  to  return  a  letter  containing  a  false  repre- 
sentation, on  which  he  had  brought  an  action  to  recover  the 
damage  resulting  from  such  false  representations. 

IX.  The  case,  as  it  appears  in  proof,  is  one  of  flagrant  and 
stupendous  fraud.  False  certificates  of  stock  to  a  vast 
amount  were  issued  by  the  defendants,  the  very  persons 
whose  official,  special  and  imperative  duty  it  was  to  guard 
against  frauds.  The  plaintiff  was  an  innocent  purchaser  of 
some  of  these  certificates.  He  paid  for  them  on  the  written 
representations  of  the  defendants  that  they  wQre  genuine  and 
valid,  when,  in  truth,  as  they  knew,  they  were  spurious  and 
entirely  worthless  and  void.  There  is  reason  to  believe,  upon 
the  evidence,  that  the  defendants  by  these  frauds  have  ac- 
quired immense  sums  of  money.  They  have  made  no  resti- 
tution ;  no  reparation ;  but  they  keep  these  dishonest  gains ; 
and  now  set  up  no  defense  but  mere  technical  objections  to 
the  form  of  proceeding. 

X.  The  plaintiff  under  these  circumstapces  hopes  that  a 
judgment  will  be  rendered  by  the  court  that  will  protect  the 
innocent  against  the  guilty,  and  not  the  guilty  against  the 
innocent,  and  will  vindicate  and  uphold  good  morals  and  the 
character  of  our  country.  The  following  additional  decisions 
are  referred  to,  on  the  general  question  of  the  liability  of  per- 
sons guilty  of  frauds  similar  in  kind  though  not  equal  in  de- 
gree to  those  of  the  defendants.  It  will  be  perceived  that 
courts  in  England  of  less  extensive  jurisdiction  than  this 
court  have  not,  in  administering  the  same  law  as  ours,  found 
any  difficulty  in  making  such  transgressors  answerable  for 
their  frauds.  (Cross  v.  Sackett,  2  Boaw.  617 ;  S.  £7.,  6  Abb. 
Fr.  Bep.  247.  16  How.  Pr.  Bep.  62.  Morse  v.  Bwitz,  19 
id.  275.  Scott  v.  Bohinson  &  Dixon^  Queen's  Bench  in  Eng- 
landj  January y  1859.  The  Times  (Londony)  2Sth  January y 
1859.  Begina  v.  Broum  et  al.  Directors  of  the  Boyal  Brit- 
ish Bank,  1857.  Harper  v.  Chamberlain^  11  Abbotts  Fr. 
Bep.^M.) 
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G.  (y  Conor  and  J.  M.  Van  Cott,  for  the  defendants.  I.  The 
complaint  should  have  been  dismissed.  The  general  term  in 
this  district  gave  judgment  for  these  defendants  on  the  pre* 
cise  ground  on  which  the  court  directed  this  verdict  for  the 
plaintiff.     {Seizer  v.  Mali,  32  Barb,  76.) 

II.  If  the  plaintiff's  stock  is  spurious  he  has  a  perfect  rem- 
edy against  his  vendor.  (Seizer  v.  Mali,  supra,  Kendall 
v.  Stone,  1  8dd.  14  Gompertz  v.  BwrtleU,  75  E.  C.  L,  B. 
849.  Kempaon  v.  Saunders,  4  Bing.  5.  Nocklea  v.  Oo«- 
hy,  1  Barn.  &  Ores.  814)  There  is  no  pretense,  here,  that 
such  vendor  is  not  pecuniarily  responsible  as  well  as  liable, 
or  that  the  remedy  against  him  is  in  any  respect  inadequate. 
To  throw  away  such  adequate  remedy  is  a  self-inflicted  dam- 
age,  which  it  is  not  the  business  of  courts  of  justice  to 
redress. 

III.  On  the  principle  of  this  verdict,  the  assignee  of  any 
invalid  non-negotiable  chose  may,  without  privity,  recover 
against  the  maker,  or  any  intermediate  party  through  whose 
hands  it  has  passed.  But  no  adjudged  case  sanctions  such  a 
principle.  {Thomas  v.  Winchester,  2  Seld.  397.  Seizer  v. 
Mali,  supra.  Mechanics'  Bank  v.  The  N.  Y.  dt  N.  H,  R.  R. 
Co,,  3  Kern,  599.  Farmers  and  Mech.  Bank  v.  Butchers 
and  Drovers'  Bank,  16  N.  Y.  Rep.  125.  Zabriskie  v.  Smith, 
3  Keman,  322.) 

lY.  Even  if  a  purchaser  in  good  faith  from  the  defendants 
could  transfer  his  remedy  with  the  spurious  stock,  it  would 
be  for  his  vendee  to  show  that  his  vendor  was  a  bona  fide 
purchaser.  But,  on  the  principle  of  the  verdict,  the  plain- 
tiff's vendor  might  have  bought  with  notice,  without  preju- 
dice to  the  plaintiff's  remedy. 

y .  There  was  no  evidence  that  the  stock  was  spurious,  suf- 
ficient to  be  submitted  to  the  jury.  There  were  30,000  shares 
of  genuine  stock  in  existence,  which  were  subject  to  daily 
transfer  on  the  books  of  the  company.  There  were  two 
.modes  of  making  such  transfer,  viz :  1.  Where  the  transferer 
had  stock  standing  on  the  books  to  his  credit,  without  hold- 
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ing  certificates,  the  transfer  was  made  from  Ids  aocotmt  to 
the  transferee's  stock  account,  or  by  the  issue  of  certificates 
to  the  transferee.  2.  Where  the  transferer  held  certificates, 
by  the  surrender  of  such  certificates,  and  the  issue  of  new 
certificates  in  their  place  to  the  transferee.  The  evidence  is 
positive  that  the  stock  was  issued  to  the  plaintiff  in  one  of 
these  two  modes,  and  not  by  a  sale,  as  of  new  stock  to  him 
^at  the  office  of  the  company.  Unless  cdl  transfers  on  the 
company's  books,  after  the  over  issue  commenced,  were,  in 
judgment  of  law,  transfers  of  spurious  stock,  the  jury  had  no 
evidence  on  which  to  found  a  verdict  that  the  stock  in  ques* 
tion  was  spurioua.  A  legal  presumption  so  injurious  to  hold- 
ers and  purchasers  of  genuine  stock  ought  not  to  be  permitted ; 
especially  is  this  so  in  the  light  of  a  ruling  ^^  that  there  is  no 
sufficient  evidence  that  the  genuine  and  spurious  stock  can- 
not be  distinguished.''  It  is  a  corollary  of  that  ruling,  that 
the  onus  was  on  the  plaintiff  to  show,  by  evidence,  that  the 
stock  in  question  was  spurious. 

YI.  Not  only  was  there  no  evidence  on  which  to  raise  a 
presumption  that  the  stock  was  spurious,  but  there  was  strong 
affirmative  evidence  that  it  was  genuine.  1.  It  was  in  the 
form  of  genuine  stock,  with  the  usual  authentication  of  gen- 
joine  official  signatures.  2.  The  plaintiff  had,  presumptively, 
the  means  of  proving  it  to  be  spurious,  if  not  in  fact  genuine ; 
and  he  held  the  affirmative.  3.  The  stock  was  voted  upon, 
as  genuine,  on  the  plaintiff's  proxy ;  which  was  almost  con- 
clusive evidence  of  its  genuineness.  4  The  defendants  of- 
fered to  prove  that,  by  the  plaintiff's  vote  on  the  stock,  all 
the  corporate  property  had  been  transferred  to  a  new  compa- 
ny, and  that,  on  the  basis  of  that  vote  and  transfer,  he  had 
exchanged  the  stock  in  question  for  a  full  equivalent  of  stock 
in  the  new  company.  5.  The  evidence  received,  with  that 
excluded,  showed  that  the  plaintiff  had  claimed  the  stock  to 
be  genuine ;  that  the  company  had  allowed  his  claim ;  and 
that,  on  such  claim  and  allowance,  he  had  shared  in  the  final 
dividend  of  the  corporate  property  at  the  dissolution.    The 
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concliuion  seems  incTitable^  that  the  court  erred  in  submit* 
ting  to  the  jury  the  single  question  of  fikct  on  which  the  ver- 
dict rests. 

YII.  The  over  issued  stocky  if  not  so  far  authorized  as  to 
he  valid,  was  so  ratified  by  the  company  as  to  entitle  the 
plaintifiF  to  be  indemnified  by  it.  And  he  obtained  that  in- 
demnity from  the  company  by  taking  his  dividend  in  the 
corporate  property  transferred  to  a  new  company,  in  which 
he  exchanged  his  shares,  old  for  new.  • 

y III.  Evidence  was  offered  that  the  plaintiff  had  realized 
on  the  stock  in  question,  by  the  consent  and  allowance  of  the 
company,  property  and  interests  of  value  probably  equal  to 
or  exceeding  all  that  he  paid  for  it,  and  this  evidence  was  ex- 
cluded. This  was  clearly  erroneous.  The  plaintiff  was  enti- 
tled to  recover  only  what  he  lost  by  the  sale  of  stock  to  him. 
After  converting  it  to  his  own  use,  making  perhaps  a  large 
profit  on  it,  he  certainly  could  not  recover  from  the  defend- 
ants on  the  basis  that  their  sale  of  it  to  him  damaged  him  to 
the  full  extent  of  the  sum  which  he  paid  for  it  This  is  the 
basis  of  his  recovery. 

By  the  Court,  Gbover,  J.  The  only  questions  presented 
by  the  exceptions  relate  to  the  cause  of  action  set  forth  in  thQ 
third  count  of  the  complaint.  Only  one  of  the  exceptions  to 
the  rulings  upon  the  trial  in  regard  to  the  admissibility  of 
evidence  was  insisted  upon,  on  the  argument.  That  related 
to  the  offer  of  the  defendants  to  prove  that  the  plaintiff  re- 
ceived stock  of  the  American  Coal  Company  for  the  stock  in 
question,  by  the  consent  of  the  directors  of  the  Parker  Vein 
Coal  Company  in  value  exceeding  the  sum  paid  by  the  plain- 
tiff therefor.  This  exception  is  not  well  taken.  The  plain- 
tiff's right  of  action  was  complete  upon  the  purchase.  And 
this  right  could  not  be  affected  by  any  subsequent  action  of 
the  directors  of  the  Parker  Vein  Company,  with  which  the 
defendants  had  no  connection.  The  directors  had  no  right 
whatever  to  transfer  any  of  the  property  of  the  company  on 
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aGootmt  of  fictitious  stock ;  and  if  they  did  so,  the  stockhold- 
ers coxdd  compel  the  party  receiving  the  property  to  account 
therefor.  No  grounds  for  the  motion  to  dismiss  ^  com- 
pkinty  made  by  the  defendants'  counsel  at  the  close  of  the 
plaintiff's  proof,  were  stated.  It  is  well  settled  that  an  ex- 
ception  to  the  refusal  to  grant  such  a  motion  cannot  be  sus- 
tained on  account  of  the  deficiency  of  any  proof  that  might 
have  been  supplied  upon  the  trial,  had  the  attention  of  the 
court  and  the  opposite  party  been  called  thereto.  It  is  npt 
claimed  by  the  defendants'  counsel  that  eyidence  might  not 
have  been  given  that  would  have  sustained  the  action.  The 
exception  is  not,  therefore,  well  taken. 

The  real  questions  in  the  case  arise  upon  the  exoeptioDis  to 
the  charge  and  the  refusals  to  charge  as  requested.  The  de- 
fendants' counsel  requested  the  court  to  charge  that  there 
was  not  sufficient  evidence  to  warrant  a  finding  that  the 
stock  was  not  genuine,  and  excepted  to  the  refusal  so  to  charge. 
The  evidence  showed  that  the  entire  capital  stock  of  the  com- 
pany had  been  issued  prior  to  the  dates  of  the  certificates 
purchased  by  the  plaintiff,  and  also  that  the  defendants,  prior 
thereto,  had,  as  officers  of  the  company,  issued  spurious  certi- 
ficates of  stock  to  a  considerable  amount.  This  evidence  cre- 
ated a  presumption  that  the  certificates  in  question  were  false 
and  fraudulent.  This  devolved  the  burden  upon  the  defeml- 
ants  of  showing  that  the  certificates  were  issued  either  upon 
the  surrender  of  certificates  of  genuine  stock,  or  upon  the 
transfer  on  the  books  of  the  company  of  such  stoqk — facts 
peculiarly  within  the  knowledge  of  the  defendants.  The  like 
principle  should  be  applied  as  in  the  case  of  a  party  fraudu- 
lently mingling  his  property  with  that  of  another  so  that;  it 
cannot  be  distinguished,  in  case  the  defendants  so  conducted 
the  business  that  the  spurious  could  not  be  distinguished 
from  the  genuine,  as  against  them.  An  exception  was  taken 
by  the  defendants'  counsel  to  the  charge  of  the  court  that  it 
was  not  necessary  for  the  plaintiff  to  prove  that  the  stock  was 
bought  of  the  defendants  or  of  the  company.     That  if  the  de- 
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fendante  issued  this  stock  and  the  plaintiff  purchased  it  upon 
the  faith  that  it  was  genuine,  authenticated  as  it  was,  the 
defendants  were  liable  although  the  actual  purchase  was 
made  of  others.  This  exception  presents  the  principal  ques- 
tion in  the  case,  and  the  one  mainly  relied  upon  by  the 
defendants'  counsel.  That  is,  whether  the  officers  of  a  corpo- 
ration, authorized  to  issue  certificates  to  the  stockholders  as 
evidence  of  title  to  stock,  are  liable  only  to  the  immediate 
purchaser  of  spurious  stock  falsely  and  fraudulently  certified 
by  them,  or  liable  to  any  subsequent  purchaser  buying  upon 
the  faith  of  the  false  certificate. 

This  precise  question  was  decided  by  this  court  in  Sewer 
Y.  Mali,  (32  Barb.  76.)  It  was  there  held  that  the  liability 
extended  only  to  the  immediate  vendees  of  the  company  or 
of  the  defendants.  I  should  follow  this  case,  holding  the 
point  as  adjudicated,  in  this  court,  but  for  the  case  of  (7a- 
%eaux  V.  Mali  (25  Barb.  578)  holding  the  contrary  doctrine. 
These  conflicting  decisions  leave  the  question  open ;  especially 
as  it  does  not  appear  that  the  attention  of  the  court  was  call- 
ed to  the  latter  case,  while  considering  the  former.  I  will 
briefly  state  the  reasons  for  my  concurrence  in  the  case  of 
Oazeauos  v.  Mali.  The  principle  enunciated  in  the  case  of 
Seizer  v.  Mali  is  doubtless  sound.  The  error,  if  any,  is  that 
the  case  does  not  come  within  it.  A  vendor  guilty  of  fraud 
in  the  sale  of  property  is  liable  only  to  his  vendee,  and  a  subse- 
quent purchaser  does  not  acquire  the  right  of  action.  The 
same  rule  applies  in  case  of  a  sale  witlK  warranty,  and  a 
breach.  There  is  not  only  no  privity,  but  no  fraud  practiced 
or  contract  made  with  the  subsequent  purchaser.  It  is  also 
true  that  the  purchaser  of  the  stock  had  a  remedy  against  his 
vendor  for  a  breach  of  the  implied  warranty  of  title.  But 
does  such  right  of  action  constitute  a  bar  to  an  action  against 
one  who  had  induced  the  purchase  by  a  fraudulent  represen- 
tation that  the  vendor  had  title  to  the  stock,  where  damage 
resulted  from  the  fraud?  Clearly  not.  That  is  but  the 
common  case  of  frauds  committed  in  transactions  between 
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other  parties.  And  it  is  no  answer  to  the  action  that  the 
gailty  party  obtained  no  advantage  from  the  fraud,  or  that 
some  remedy,  in  some  form,  exists  against  another  party. 
This  action  cannot  be  sustained  upon  the  principle  that  the 
plaintiff  acquired  by  his  purchase  any  right  of  action  that  any 
of  the  prior  purchasers  of  the  stock  had  against  the  defend* 
ants.  If  sustained  at  all,  it  must  be  upon  some  other  prin- 
dple.  The  case  shows  that  the  defendants  made  certificates 
that  certain  parties  owned  specified  amounts  of  stock  in  the 
Parker  Vein  Coal  Company,  which  were  false  and  fraudulent, 
and  caused  stock  evidenced  by  such  certificates  to  be  sold  in 
the  market,  and  delivered  such  false  certificates  to  the  pur- 
chasers. The  certificates  were  afGirmations  in  writing  that 
the  parties  owned  stock  as  therein  expressed.  These  certifi- 
cates were  presented  to  the  plaintiff,  and  he  purchased  upon 
the  fiuth  he  reposed  therein.  It  thus  appears  that  the  plain- 
tiff purchased  upon  the  written  affirmation  of  the  defendants 
that  the  party  selling  had  title  to  the  stock ;  or,  in  case  there 
was  a  blank  power  authorizing  a  transfer,  attached  to  the 
certificate,  to  be  completed  by  filling  in  the  name  of  any  sub- 
sequent purchaser  desiring  a  transfer  upon  the  books  to  him, 
the  effect  would  be  the  same.  In  either  case  there  was  the 
representation  of  the  defendants  that  the  party  offering  the 
stock  for  sale  had  the  right  and  power  to  give  a  title  thereto. 
There  is  no  question  but  that  had  the  defendants  been  pres- 
ent upon  the  purchase  by  the  plaintiff,  and  then  fraudulently 
represented  to  the  plaintiff  that  the  vendor  owned  the  stock, 
and  the  plaintiff  was  induced  thereby  to  purchase,  and  he 
sustained  damage  from  failure  of  title,  the  defendants  would 
have  been  liable  to  him.  It  would  not  be  claimed  that  it 
would  be  any  defense  to  the  action  to  show  that  the  defend- 
ants had  made  the  same  false  representations  to  prior  pur- 
chasers and  were  liable  therefor.  It  may  be  said  that  the 
defendants  did  not  authorize  the  plaintiff's  vendors  to  ex- 
hibit the  certificate  to  him,  and  consequently  they  are  not 
chargeable  with  the  consequences  of  such  exhibition.    Is  this 
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aasmnption  conrect  ?  I  think  that  any  one  famishing  another 
with  a  false  and  firaudnlent  document  purporting  to  show 
title  in  another  to  any  property,  is  liable  to  any  one  sustain- 
ing dams^  from  reposing  confidence  therein.  Upon  the  same 
principle  that  a  party  writing  a  fraudulent  letter,  as  to  the 
trustworthiness  of  another,  to  a  particular  person,  with  a 
view  to  induce  the  giving  of  credit,  by  such  person,  is  held 
liable  to  another  giving  credit,  upon  the  faith  of  the  letter, 
to  whom  the  letter  may  have  been  shown.  In  such  case  there 
is  no  privity  between  the  writer  of  the  letter  and  the  party 
giving  the  credit,  but  the  writer  has  been  guilty  of  fraud,  and 
the  party  giving  the  credit  has  sustained  damage  therefrom, 
and  this  is  the  foundation  of  the  liability.  The  case  in  judg- 
ment is  still  stronger.  The  defendants  knew  that  upon  ev- 
ery sale  of  the  stock  the  certificates  would  be  presented  and 
4elivered  to  the  purchaser  as  evidence  of  title ;  and  it  may  be 
fiiirly  argued  that  the  defendants  authorized  such  presenta- 
tion and  purchases  upon  the  faith  thereof  It  follows,  then, 
that  the  defendants  having  made  and  issued  their  certificates, 
for  the  purpose  of  defrauding,  are  liable  to  any  one  sustain- 
ing damage  by  purchasing  stock,  in  consequence  of  faith  in 
their  truth.  It  is  not  necessaiy  in  this  case  to  discuss  the 
question  whether  the  damages  might  have  been  reduced  on 
account  of  the  plaintiff's  right  of  action  against  his  vendor, 
for  breach  of  warranty,  as  no  such  question  was  raised  upon 
the  trial ;  nor,  for  the  same  reason,  to  determine  what  effect 
the  recovery  in  this  case  would  have  upon  an  action  brought 
by  a  prior  purchaser  of  the  same  stock,  against  the  defend- 
ants, for  any  injury  such  purchasers  might  have  sustained. 
I  will  simply  remark  that,  as  a  general  rule,  every  tort-feasor 
is  liable  to  every  person  sustaining  an 'injury  from  the  direct 
consequences  of  the  wrongful  act.  The  only  question  sub- 
mitted to  the  jury  was  whether  the  stock  was  spurious.  It 
will  be  seen  that  I  place  the  defendants'  liability  upon  the 
ground  of  having  issued  the  certificates  in  question  with  the 
fraudulent  design  of  enabling  some  one  to  transfer  spurious 
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Btock  and  thereby  to  defraud  the  purchasers.  It  was  necessary 
that  this  should  be  established  and  found  by  the  jury.  The 
evidence  tended  to  show  it,  and  the  defendants'  counsel  did 
not  request  any  question  to  be  submitted  to  the  jury,  except 
as  to  the  spuriousness  of  the  stock  and  whether  the  purchase 
of  the  plaintiff  was  made  of  the  defendants  or  the  company, 
or  whether  made  of  some  one  else.  The  former  question  was 
submitted  and  the  jury  found  for  the  plaintiff.  The  latter 
was  not  material.  A  new  trial  should  be  denied,  and  judg- 
ment rendered  for  the  plaintiff,  upon  the  verdict. 

New  trial  denied. 

[New  Tork  Qsvsbal  Tibm,  NoYember  24, 1862.    Ingrdham^  CterU  uid 
Qrov^,  JiuticeB.] 


Wood  and  others  vs,  Mather. 

A  tnut  to  pay  the  rents  and  profits  to  J.  daring  her  life,  and  after  her  death 
to  oonYey  to  snch  of  her  children  as  should  survive  her,  contained  in  a  deed 
of  bargain  and  sale  made  previous  to  the  revised  statutes,  was  not  executed 
as  a  legal  estate  in  the  C9siu%s  qae  iruH  by  the  law  of  uses  then  in  force. 

By  such  a  trust  the  children  of  J.  during  her  life  took  vested  equitable  es- 
tates in  remainder  subject  to  be  defeated,  wholly,  by  their  dying  before 
her ;  or,  in  part,  by  the  coming  in  es$e  of  after-bom  children  of  J. 

Ihe  revised  statutes,  subsequently  enacted,  did  not  turn  these  equitable 
estates  into  legal  ones  during  the  life  of  J. 

In  trusts  of  real  estate,  created  before  the  revised  statute,  the  legal  title  of 
the  trustee,  on  his  death  happening  after  the  revised  statutes,  descends  to 
his  heirs.  The  revised  statutes  cutting  off  descent,  in  case  of  trustees  are 
to  be  construed  prospectively. 

Proceedings  for  transferring  the  title  of  infant  trustees  under  the  revised 
statutes  (article  concerning  the  sale  of  infknts'  estates)  are  not  afiected  by 
the  176th  section  of  the  article.  That  section  applies  only  to  the  sale  of 
infants'  estates  heid  in  their  own  right. 

Section  66,  1  R.  S.  780,  making  void  any  sale  or  act  by  a  trustee  in  contra- 
vention of  the  trust  expressed  in  the  trust  deed,  applies  only  to  the  acts  of 
tnuteeSf  and  does  not  divest  courts  of  equity  of  their  power  over  the  legal 
tWe  when  veated  in  infant  trustees. 
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Courts  of  equity  have  inherent  Jarisdiction,  independently  of  atatote,  to  order 
a  sale  of  the  equiiaJtle  estates  of  infants. 

The  statute  of  New  York,  proriding  for  the  sale  dtc.  of  the  real  estate  of  in- 
fants by  chancery,  ftpply  only  to  cases  in  which  the  legal  title  is  in  the 


In  a  proceeding  in  eqmty  for  the  sale  of  the  equitable  estates  of  infants  in 
land,  such  equitable  estates  may  be  transferred  ft'om  the  infants  by  a  writ- 
ten contract  of  sale,  or  by  a  parol  contract  of  sale  followed  by  payment, 
possession,  and  improvements  made  by  the  purchaser,  where  the  sale  was 
made  by  the  guardian  of  the  infants  under  the  sanction  of  the  court 

The  equitable  title  thus  acquired  constitutes  a  good  defense  for  the  purchaser, 
in  an  action  of  ^ectment,  when  properly  set  up  in  his  answer,  as  against 
the  infants  after  they  have  arrived  at  full  age. 

An  adult  co-tenant  who  Joins  in  a  petition  praying  a  court  of  equity  to  order 
a  sale  of  the  land  held  by  the  adult  and  infant  in  co-tenancy,  is  bound  by 
the  order  made  pursuant  to  his  request. 

APPEAL  from  a  judgment  entered  npon  the  report  of  a 
referee,  in  an  action  to  recover  the  possession  of  real 
property. 

On  the  7th  of  December,  1827,  the  premises  in  question, 
with  other  lands  situated  in  Bochester,  were  conveyed  to  Ira 
West  and  his  heirs,  by  deed  of  bargain  and  sale,  in  trust  to 
pay  Judith  Wood  during  her  natural  life  the  income,  rents 
and  profits  to  arise  from  the  land  conveyed,  and  after  her 
death  to  grant,  release  and  convey  the  same  land  to  her  chil- 
dren surviving  her  and  to  the  children  of  such  of  her  children 
as  might  die  before  her ;  the  grandchildren  to  take  such  in- 
terest in  the  land  as  their  parent  would  have  taken  if  living. 

At  the  execution  of  the  deed  Judith  Wood  had  three 
children,  name4  Morris  Wood,  Samson  Wood  and  Obadiah 
0.  Wood.  Morris  Wood  died  in  1833,  leaving  two  minor 
children,  Lewis  and  Catherine.  In  1832  the  trustee,  Ira 
West,  died,  leaving  children  who  were  infants.  In  1835 
Judith  Wood,  Samson  Wood,  and  Obadiah  C.  Wood,  who 
were  of  full  age,  together  with  the  widow  of  Ira  West  as 
guardian  of  his  children,  presented  a  petition  to  the  court 
of  chancery  before  the  vice  chancellor  of  the  eighth  cir- 
cuit, stating  the  foregoing  facts,  and  alleging,  among  other 
things,  that  upon  the  death  of  the  trustee,  Ira  West,  the 
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legal  title  to  the  land  descended  to  his  children  who  were 
infants,  unable  to  execute  the  trust;  that  Lewis  Wood 
and  Catherine  Wood,  children  of  Morris  Wood,  deceased, 
were  infants ;  that  it  would  be  advantageous  to  all  persons 
interested  in  the  land  that  the  same  be  sold,  and  praying  that 
the  same  might  be  sold  as  the  court  should  direct ;  that  a 
guardian  might  be  appointed  for  the  infants  Lewis  Wood 
and  Catherine  Wood  for  such  sale,  and  a  guardian  also  ap- 
pointed for  the  infant  children  of  Ira  West  for  such  sale ; 
and  that  the  infant  children  of  Ira  West,  through  their 
guardian  thus  appointed,  might  execute  and  deliver  to  the 
purchaser  a  deed  of  the  land.  After  a  reference  to  and  re- 
port from  a  master,  the  court  appointed  a  guardian  for  the 
children  of  Morris  Wood,  and  a  guardian  for  the  children 
of  Ira  West,  and  ordered  the  land  to  be  sold  by  the  guardian 
for  the  children  of  Morris  Wood.  This  guardian  thereupon 
contracted  with  Joseph  Strong  to  sell  and  convey  to  him  the 
land  for  $1800 — $1000  to  be  paid  down,  and  the  balance 
to  be  secured  by  his  bond  and  mortgage  on  the  premises,  pay- 
ble  to  the  clerk  of  the  court — and  reported  the  agreement  of 
sale  to  the  court.  The  court  confirmed  the  report,  and  or- 
dered the  infant  children  of  Ira  West  by  their  guardian  to 
execute  a  deed  of  the  land  to  the  purchaser,  Strong.  The 
deed  was  accordingly  executed  and  delivered,  and  Strong 
paid  the  consideration  as  agreed,  and  entered  into  possession. 
The  title  thus  acquired  by  Strong  was  conveyed  to  the  de- 
fendant, who  entered  into  possession  and  made  valuable 
improvements  thereon  in  good  faith  before  this  action  was 
commenced.  The  consideration  paid  by  Strong  on  his  pur- 
chase was  by  order  of  the  court  in  that  proceeding  invested 
and  secured  for  the  benefit  of  the  parties  beneficially  interested 
in  the  trust  deed  of  1827,  and  in  the  same  proportions.  Ju- 
dith Wood  died  in  1852,  leaving  no  other  children  or  grand- 
children than  those  above  named.  After  her  death  this  action 
was  commenced  by  Samson  Wood,  Obadiah  C.  Wood,  Lewis 
Wood,  and  Catherine  Anderson  (formerly  Wood)  to  recover 
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poBseflsioii  of  the  land  eo  sold  to  Strong  and  from  him  to  the 
defendant,  who  was  in  possession.  The  complaint  was  in 
the  usual  form  to  recover  the  possession  of  real  properly. 
The  answer,  in  addition  to  the  usual  denial,  set  up  the  fore- 
going facts  as  an  equitable  defense.  Lewis  Wood  stipulated 
to  admit  the  defendant's  title. 

The  issues  were  referred  for  trial  to  H.  B.  Selden,  Esq.,  who 
found  as  conclusions  of  law  that  the  deed  to  Joseph  Strong 
was  void  as  against  the  then  infants  Lewis  Wood  and  Cath- 
erine Wood,  (now  Catherine  Anderson,)  on  the  ground  that  the 
title  of  the  trustee,  Ira  West,  qn  his  death,  could  not,  under  the 
revised  statutes,  descend  to  his  children,  who^hrough  their 
guardian  executed  the  deed  to  Strong ;  that  Lewis  Wood,  how- 
ever, was  estopped  by  his  stipulation  from  disputing  the  de- 
fendant's title ;  that  Samson  Wood  and  Obadiah  C.  Wood 
were  also  estopped  from  disputing  the  defendant's  title,  by 
reason  of  having  petitioned  the  court  of  chancery  for  the  sale 
of  the  land ;  but  that  Catherine  Anderson,  on  the  death  of 
Judith  Wood,  became  entitled  to  one  undivided  sixth  part  of 
the  land  in  question,  and  should  recover  the  same  of  the  de- 
fendant. 

The  defendant  appealed,  as  to  so  much  of  the  judgment 
as  was  against  him,  and  two  of  the  plaintiffs,  Obadiah  C. 
Wood,  and  Lewis  Wood,  appealed  as  to  so  much  of  the 
judgment  as  was  against  them. 

By  the  Courts  Jambs  C.  Smith,  J.  The  principal  question 
presented  by  the  defendant's  appeal,  which  I  propose  first  to 
consider,  is  whether  the  proceedings  had  in  the  court  of 
chancery,  for  a  sale  of  the  premises  in  question,  vested  the 
purchaser,  Joseph  Strong,  with  any  title  or  right  of  which 
the  defendant,  as  his  grantee,  can  avail  himself  under  his 
answer  in  this  action  as  defense,  either  legal  or  equitable,  to 
the  claim  of  Mrs.  Anderson. 

No  question  is  made  by  either  of  the  parties  but  that  the 
deed  to  Ira  West,  which  was  executed  in  1827,  created  a  valid 
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trust.  And  I  understand  all  parties  to  assent  to  tlie  con** 
stmotion  of  that  instrument  contended  for  by  the  defendant^ 
that  it  vested  the  legal  title  to  the  premises  in  West  as 
trustee,  and  an  equitable  estate  in  Judith  Wood  for  life,  t&* 
mainder  to  her  children  then  living,  subject  to  be  defeated 
wholly  by  their  dying  before  her,  or  in  part  by  the  coming  in 
€886  of  after-born  children  of  Judith.  This  construction  is 
undoubtedly  correct.  (HiU  on  Tru8tee8,  232,  242.  1  Mad. 
Ch.  449.  4  Kent,  304,  305.  20  Wend.  374.)  Had  there 
been  like  limitations  without  the  intervention  of  a  trustee, 
the  children  of  Judith  would  have  taken  vested  hgcd  estates 
in  remainder,  subject  to  be  defeated  wholly  or  in  part  by  the 
same  contingencies.     (7  Paige,  544.    8  id.  *307.) 

It  is  also  doubtless  true,  as  was  said  by  the  referee  in  his 
opinion,  and  as  seems  to  have  been  held  by  the  vice  chancel- 
lor in  the  proceedings  had  before  him  for  a  sale  of  these  lands 
in  1835,  that  the  legal  estate  thus  created  in  the  trustee  did 
not  vest  in  the  cestui  que  trust  by  the  operation  of  the  re- 
vised statutes,  (1  R.  8.  727,  §  47,)  at  least,  so  far  as  the  life 
interest  of  Mrs.  Wood  is  concerned.  In  regard  to  the  bene- 
ficial interests  of  the  plaintiffs,  the  referee  expressed  a  doubt 
whether  they  were  not  turned  into  legal  estates,  in  remainder, 
by  the  operation  of  the  statute ;  but  he  forbore  to  decide  that 
question,  and  disposed  of  the  case  upon  the  assumption  that 
the  entire  legal  estate  remained  in  the  trustee  until  his  death, 
in  1832. 

I  am  of  the  opinion  that  the  position  thus  assumed  by  the 
referee  is  correct,  not  only  for  the  reason  suggested  by  him, 
that  the  grantors  designed  that  the  legal  estate  should  n6t 
vest  in  the  children  of  Mrs.  Wood  until  after  death,  but  also 
for  the  reason  that  the  case  is  not  within  section  47  above 
cited,  by  which  certain  trusts  are  turned  into  legal  estates. 
Section  48  provides  that  ^^  the  last  preceding  section  shall 
not  divest  the  estate  of  any  trustees  in  any  existing  trust, 
when  the  title  of  such  trustees  is  not  merely  nominal,  but 
is  connected  with  some  power  of  actual  disposition  or 
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fKuxnoffemenij  in  rdation  to  the  lancLi  which  are  the  suhject 
of  the  trofit/'  This  exception  aeeme  clearly  to  apply  to  the 
estate  of  the  trustee  in  this  case,  as  he  was  empowered  not 
only  to  pay  the  rents  and  profits  to  Mrs.  Wood  during  her 
life,  but  also  to  convey  the  lands  after  her  death.  Besides, 
during  the  lifetime  of  Mrs.  Wood,  her  children  were  neither 
<'  entitled  to  the  actual  possession/'  nor  to  '^  the  receipt  of 
the  rents  and  profits"  of  the  land;  and  both  must  concur 
before  the  beneficial  interest  of  the  party  is  turned  into  a 
1^  estate.  (§  47.  2  HiU,  574.)  But  the  referee  held 
that  upon  the  death  of  Ira  West  the  trust  estate  did  not 
descend  to  his  heirs,  but  vested  in  the  court  of  chancery,  under 
the  provisions  of  section  68,  (1 B.  S.  730,)  and  that  there- 
fore the  infant  children  of  Ira  West,  who  alone  conveyed, 
by  their  guardian,  to  Joseph  Strong,  had  no  interest  what- 
ever to  convey,  and  their  deed,  by  its  own  operation,  gave  no 
title  to  the  grantee.  The  correctness  of  this  conclusion  dor 
pends  upon  whether  the  referee  is  right  in  his  opinion  that 
section  68,  above  cited,  applies  as  well  to  trusts  created  prior 
to  its  enactment  as  to  those  created  subsequently  thereto. 
The  section  is  contained  in  the  chapter  of  the  revised  statutes 
entitled,  '^  Of  real  property,  and  of  the  nature,  qualities  and 
alienation  of  estates  therein.''  Section  11  of  the  fifth  title 
of  the  same  chapter  is  as  follows :  "  None  of  the  provisions 
of  this  chapter,  except  those  converting  formal  trusts  into 
legal  estates,  shall  be  construed  as  altering  or  impairing  any 
vested  estate^  interest  or  right,  or  as  altering  or  affecting  the 
construction  of  any  deed,  will  or  other  instrument,  which 
shall  have  taken  effect  at  any  time  before  this  chapter  shall 
be  in  force  as  a  law."  That  this  section  embraces  trtMt 
estates,  is  apparent  from  the  fact  that  one  species  of  trusts 
is  expressly  excepted  from  its  operation.  If  section  68  does 
not  apply  to  the  trust  created  by  the  deed  to  West,  then,  by 
the  law  as  it  stood  before  the  revised  statutes,  the  legal  estate 
of  the  trustee,  on  his  death,  descended  to  his  heirs.  (5  Paige, 
561.)    Hot  only  was  it  descendible,  but  in  case  of  Mrs. 
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Wood  surviving  all  her  children  and  grandchildren,  the  trus- 
tee or  his  heirs  would  have  had  aright,  on  her  death,  to  hold 
the  estate  discharged  of  the  trust.  {Hill  on  TruateeSy  270, 
271,  and  cases  there  died.)  Before  the  revised  statutes, 
the  trust  did  not  escheat  on  the  death  of  the  cestui  que  trust 
intestate,  and  without  heirs,  for  he  was  not  '^  seised.'^  (1  B.  L, 
389,  §  2.  3  Oruise's  Dig.,  Escheat,  §§  28,  29.)  And  the 
provisions  of  the  revised  statutes  relating  to  escheats,  (1 B.  S. 
718,  §§  1,  2,)  even  if  they  alter  the  law  in  this  respect,  which 
I  am  not  prepared  to  hold,  are  also  controlled  by  section  11 
above  referred  to,  and  do  not  affect  estates  or  rights  vested 
before  those  provisions  took  effect 

Independently  of  the  express  provisions  of  said  section  11, 
the  well  established  and  familiar  rule  that  laws  which  tend 
to  take  away  vested  rights  of  property  are  void,  and  the  courts 
will  therefore  always  struggle  to  give  statutes  a  prospective 
.interpretation,  seems  to  demand  that  section  68,  above  refer- 
red to,  be  so  construed  as  not  to  take  away  or  impair  the 
vested  rights  of  the  trustee. 

The  only  case  cited  by  the  referee  in  support  of  his  opinion 
as  to  the  effect  to  be  given  to  section  68,  is  Hawley  v.  Boss, 
(7  Paige,  103.)  But  it  is  to  be  observed  in  regard  to  that 
case,  (1.)  That  the  remarks  of  the  chancellor  on  this  point 
are  obiter,  he  having  decided  the  case  on  another  ground ; 
(2.)  It  does  not  appear  that  his  attention  was  called  to  sec- 
tion 11,  above  referred  to ;  and  (3.)  The  case  before  him  re- 
lated to.  personal  estate  only,  to  which  species  of  property 
the  rule  above  referred  to,  which  permits  the  trustee  to  hold 
the  estate  discharged  of  the  trust  in  certain  cases,  does  not 
*Pply-  {Sill  o»  Trustees,  271.)  I  am  not  aware  of  any 
other  adjudication  sustaining  the  opinion  of  the  referee  upon 
this  question,  and  I  have  therefore  felt  at  liberty  to  consider 
it  as  res  nova. 

On  the  other  hand.  Vice  Chancellor  Gardiner,  who  ordered 
the  conveyance  of  the  interests  of  the  children  of  Ira  West, 
must  be  regarded  as  having  adjudged,  in  that  proceeding,  that 
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on  the  death  of  West,  the  legal  estate  desoended  to  his  heiiB, 
as  otherwise  they  had  nothing  to  convey. 

If,  then,  the  legal  title  descended  to  the  heirs  of  Ira  West, 
it  passed  by  their  deed  to  Joseph  Strong,  unless  that  instru- 
ment is  absolutely  void  for  want  of  jurisdiction  in  the  court 
of  chancery  to  authorize  the  sale. 

It  is  claimed  on  the  part  of  the  plaintiffs,  that  the  deed  is 
in  contravention  of  the  provision  contained  in  the  article 
of  the  revised  statutes  relating  to  proceedings  for  the  sale 
of  infants'  estates,  which  prohibits  the  sale  or  other  disposi- 
tion of  real  estate  ^^  against  the  provisions  of  any  last  will, 
or  of  any  conveyance,  by  which  such  estate  or  term  was  de- 
vised or  granted  to  such  infant."  (2  B.  8. 195,  §  176.)  But 
that  provision  does  not  apply  to  this  case.  (1.)  It  relates 
exclusively  to  such  conveyances  as  give  the  title  to  the  infant, 
(Beviaers'  notes,  3  R.  S.  2d  ed.  675.)  Here,  the  estate  (2e- 
ecended  to  the  children  of  West  (2.)  It  has  no  reference  to 
l^al  estates  held  by  infants  in  trust.  It  is  transcribed  from 
the  act  of  1815,  (Laws  of  1815,  p.  103,  §  3,)  which  was  an 
amplification  of  an  act  passed  in  the  preceding  year,  (Laws 
of  1814,  p.  128,)  whereby  the  court  of  chancery  in  this  state 
was  first  clothed  with  the  power  of  authorizing  a  sale  of  legal 
estates  held  by  infants  in  their  oton  right.  The  power  to 
authorize  or  compel  an  infant  seised  of  lands  ^'  by  way  of 
mortgage,  or  in  trust  only  for  others"  to  convey  the  same,  is 
of  a  very  different  nature,  and  had  been  previously  conferred 
upon  the  court.  (1  A  L.  148,  §  7.)  The  statute  giving  it 
did  not  contain  the  f  estriction  upon  which  the  plaintiffs  rely. 
Its  provisions,  in  substance,  were  adopted  in  the  revised  stat- 
utes, (2  B.  S.  194,  §  167,)  and  from  them  alone  the  court  de-> 
rived  its  power  to  order  a  sale  of  the  l^al  estate  of  the  infant 
trustees.  As  will  be  seen  presently,  the  power  which  it  exer- 
cised at  the  same  time,  in  respect  to  the  equitable  estates  of 
the  infant  cestuis  que  trusty  had  a  different  origin.  These 
views  do  not  confiict  with  the  case  of  Bogers  v.  DUl,  (6  Hill, 
415,)  cited  on  the  argument ;  as  there  the  lands  were  devised 
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to  {he  in&nts  in  ihdr  oton  right,  with  a  clause  in  the  will 
prohibiting  a  sale  till  1837,  and  in  making  the  sale,  the  pro* 
hibitionwas  disr^arded. 

The  plaintiflb  also  insist  that  the  deed  to  Strong  is  within 
ihe  provision  of  the  revised  statutes,  which  declares  that 
'^  when  the  trust  shall  be  expressed  in  the  instmment  creat- 
ing the  estate,  every  sale,  conveyance  or  other  act  of  the 
trustees,  in  contravention  of  the  trust,  shall  be  absolutely 
void."  (1  B.  S.  730,  §  65.)  The  object  of  this  provision  is 
to  protect  cestuis  que  tmst  from  the  unauthorized  acts  of 
their  trustees,  by  chai^ng  persons  dealing  with  the  latter 
with  knowledge  of  the  trust.  (Bevieera*  notes,  3  B,  S,  2d  ed. 
586.)  I  apprehend  it  is  not  intended  to  divest  courts  of 
equity  of  their  power  in  respect  to  selling  the  legal  estates  of 
infant  tnisteeSj  which  power,  as  has  been  seen,  is  preserved 
by  the  revised  statutes.  The  exercise  of  such  power  does  not 
affect  the  cestui  que  trust,  for  the  purchaser  acquires  only  the 
rights  of  the  trustee.  Nevertheless,  as  trustee,  he  can  set 
up  his  legal  estate,  ai  law,  even  against  the  cestui  que  trust. 
{Doe  V.  Staple,  2  D,  d  B.  684  Doe  v.  Wroot,  5  East,  132. 
Jackson  v.  Chase,  2  John.  Bep.  84.  Moore  v.  Spdlman.  5 
Denio,  225.)  ^ 

Again  ;  if  the  title  descended  to  the  children  of  West,  then 
the  petition  upon  which  the  court  of  chancery  acted  in  order- 
ing a  sale,  presented,  on  its  face,  a  case  of  lands  held  by  in- 
fant trustees,  within  the  jurisdiction  of  the  court  respecting 
the  sale  of  infants'  lands,  (2  B.  S.  194,  §  167,)  and  the  decision 
of  that  court  in  regard  to  the  construction  of  the  several  statu- 
tory provisions  now  invoked  by  the  plaintiffs,  whether  correct 
or  otherwise,  must  be  regarded  in  every  other  court  as  bind- 
ing upon  the  parties  to  that  proceeding,  until  reversed* 
(5  Selden,  266,  and  cases  there  cited.) 

It  follows,  from  the  foregoing  considerations,  that  the  de- 
fendant established  a  complete  legal  defense  to  the  claim  of 
the  plaintiffs  in  this  action.    The  conveyance  to  Strong,  exe-. 
puted  in  pursuance  of  the  order  of  the  pourt,  transferred  the 
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l^al  title  of  the  heirs  of  West  as  effectnally  as  if  it  had  been 
made  by  the  heirs  themselves  when  of  lawful  age,  (2  B.  8. 
194,  §  168,)  and  the  defendant,  at  the  commencement  of  the 
action,  held  the  title  which  passed  by  that  conveyance. 

I  am  also  of  the  opinion  that  the  defendant  has  a  vaUd 
eqnitable  defense,  of  which  he  may  avail  himself  under  his 
answer. 

The  equitable  estates  in  remainder  which,  as  has  been  seen, 
the  plaintiffs  held  in  the  land  in  question,  at  the  time  of  the 
proceedings  in  chancery,  were  transferrible  in  equity.  They 
were  not  mere  possibilities.  (5  PaigCy  466.)  Even  possibil- 
ities coupled  with  an  interest  are  assignable,  in  equity. 
(7  Paigcy  70.  2  Sdderiy  186,  187.)  So,  of  trust  estates. 
(2  8tor.  Eq.  Jut,  %  974.)  Under  the  revised  statutes,  these 
estates  are  alienable.  (1  J?.  8,  723,  §§  9,  13.  Id.  725,  §  35.) 
There  is  nothing  in  the  trust  deed  prohibiting  the  plaifdiffs 
from  selling  their  interests.  If  of  full  age,  they  could  un- 
doubtedly have  sold  their  equitable  interests  during  the  life- 
time of  their  mother.  (2  Story's  Eq.  Jur.  §  974.  10  John. 
494     1  Barb.  Ch.  412.) 

The  court  of  chancery  had  inherent  jurisdiction,  independ- 
ently of  statute,  to  order  a  sale  of  the  equitable  interests 
of  the  infant  plaintiffs.  It  is  a  settled  principle,  that  when- 
ever the  property  of  infants  consists  of  real  or  personal^  estate, 
the  title  to  which  is  in  trustees,  the  chancellor,  as  the  gen- 
eral guardian  and  protector  of  the  rights  of  infants,  may  aa- 
thorize  such  a  disposition  thereof  as  he,  in  the  exercise  of  a 
sound  legal  discretion,  may  deem  most  beneficial  to  such  in- 
fants, provided  the  rights  of  other  persons  are  not  prejudiced 
thereby.  (20  Wend.  375,  6,  380.)  Whatever  restrictions 
may  have  been  put  upon  this  power  by  the  provisions  of  the 
revised  statutes  rendering  trustees  incapable  of  transferring 
the  title  to  trust  estates,  in  contravention  of  the  trust  express- 
ed in  the  instrument  creating  such  estates,  {Id.  376,)  it  is 
conceived  that  courts  of  equity  still  have  the  power,  which 
they  have  long  exercised,  of  changing  the  estates  of  infants 
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from  real  into  personal,  and  from  personal  to  real,  whenever 
they  deem  such  a  proceeding  most  beneficial  to  the  infant. 
(3  John.  Ch.  370.  5  id.  163.)  When  the  court  directs  any 
such  change  of  property,  it  also  directs  the  new  investment 
to  be  in  truert  for  the  benefit  of  those  who  would  be  entitled 
to  it  if  it  had  remained  in  its  original  state,  and  thus  the  ob- 
jects of  the  trust  are  not  contravened,  and  the  rights  of  the 
cestui  que  trust  are  fully  protected.  In  the  proceedings 
which  were  had  for  the  sale  of  the  interests  of  the  plaintiffii 
in  this  case,  their  lands  were  exchanged,  by  the  direction  of 
the  court,  partly  for  other  lands,  and  partly  for  money,  the 
payment  of  which  was  secured  by  the  bond  of  the  purchaser 
and  a  mortgage  on  the  lands  sold,  executed  to  the  clerk  of 
the  court,  for  the  benefit  of  the  plaintiffs.  The  lands  taken 
in  exchange  were  conveyed  directly  to  the  plaintiffs  and  Ju- 
dith Wood,  without  the  intervention  of  a  trustee,  and  have 
since  been  sold  in  a  partition  suit  to  which  they  were  parties, 
and  all  of  them,  Mrs.  Anderson  included,  have  received  their 
shares  of  the  avails  of  the  sale.  Assuming  that  the  power  of 
the  court  went  no  further  than  to  change  the  property,  not 
absolutely,  but  with  the  qualification  that  the  infant  owners, 
on  coming  of  age,  could  take  the  original  estate  at  their  op- 
tion, and  assuming,  further,  that  Mrs.  Anderson,  by  reason 
of  her  coverture,  ignorance  of  her  rights,  or  any  other  circum- 
stance, is  not  estopped  by  lapse  of  time  from  claiming  her 
original  estate,  nevertheless  her  remedy  is  not  at  latVy  but 
in  equity,  where,  on  her  restoring  or  offering  to  restore  what 
she  has  received,  or  showing  that  without  her  fault  it  is 
not  in  her  power  to  do  so,  such  decree  may  be  made  as  will 
best  protect  the  equitable  rights  of  the  purchaser  as  well  as 
her  own. 

The  statutes  above  referred  to  give  the  court  of  chancery 
power  over  infants'  legal  estates,  only.  (4  Comst.  266.) 
But  the  power  is  ample ;  and  it  would  be  a  remarkable  anom- 
aly, if  the  court  had  not,  also,  a  jurisdiction  at  least  equally 
^^tensive,  in  respect  to  iivfants'  equitaJble  estates,  which,  by 
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tiieir  very  natare,  are  under  its  peculiar  and  exclusive  care. 
There  are  remarks  to  be  found  in  some  of  the  reports,  to  the 
effect  that  the  power  of  the  court  is  derived  wholly  from  stat- 
ute, but  so  far  as  I  have  observed,  they  occur  in  cases  involv- 
ing sales  of  legal  estates,  and  should  be  understood  as  refer- 
ring to  such  estates  only. 

This  question,  and  some  others  discussed  in  this  case,  have 
been  set  at  rest  by  an  unreported  decision  of  the  court  of  ap- 
peals. In  the  case  of  Pitcher  v.  Carter^  (4  Sand/.  Ck.  1,) 
V.  C.  Sandford  held  that  under  a  conveyance  of  real  estate, 
prior  to  the  revised  statutes,  in  trust  to  pay  the  income  to 
the  grantees  for  life,  and,  after  their  decease,  to  convey  to 
their  heirs,  the  children  of  the  grantors,  while  the  latter  sur- 
vived, and  after  the  statutes  took  effect,  had  an  equitable  and 
not  a  legal  interest,  and  that  the  court  of  chancery  could  au- 
thorize the  trustee  to  dispose  of  the  infants'  equitable  estate, 
as  the  court  deemed  most  beneficial  for  their  interests.  He 
held,  further,  that  a  co-ordinate  tribunal  cannot  review  the 
decision  of  the  court  of  chancery  made  upon  an  application 
for  the  disposal  of  an  infant's  equitable  estate.  But  he  also 
held  that  the  order  of  the  court  authorizing  the  mortgage  ex- 
ecuted by  the  trustee  in  1837,  :which  was  sought  to  be  fore- 
closed in  the  action  before  him,  was  obtained  by  a  fraud 
against  the  infants  and  was  void,  and  that  the  mortgage  could 
not  be  enforced  against  them ;  and  on  that  ground  he  dis- 
missed the  bill.  This  decision  was  made  in  1846.  In  1849 
it  was  reversed  by  the  supreme  court,  before  Justices  Hurl- 
burt,  McCoun  and  Edwards ;  they  holding  that  there  was  no 
fraud  in  obtaining  the  order,  and  that  the  authority  to  exe- 
cute the  mortgage  was  properly  exercised.  (4  Sand/.  Oh.  21, 
note.)  The  decision  of  the  supreme  court  was  aflB.rmed  by 
the  court  of  appeals  in  1851,  and  although  the  members  of 
that  court  were  divided,  it  is  understood  that  the  only  ques- 
tion respecting  which  they  differed,  was  whether  the  purpose 
for  which  the  mortgage  was  made,  was  authorized  by  the  or- 
der of  the  court.     {MS.  opinion  o/  Gardiner ^  J.) 
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It  seems  clear,  therefore,  upon  principle  and  authority, 
that  the  court  of  chancery  had  power  to  order  a  sale  of  the 
equitable  interests  of  the  infant  plaintiffs  in  the  premises  in 
question.  It  remains  to  consider  'whether  the  court  exercised 
that  power  in  the  proceedings  had  before  it. 

The  petition,  which  was  presented  by  the  adult  plaintiffi, 
their  mother  and  her  then  husband,  and  the  infant  heirs  of 
Ira  West,  by  their  mother  and  guardian,  set  forth  among 
other  things  the  trust  deed,  and  the  death  of  the  trustee,  and 
alleged  that  on  his  death  the  legal  estate  in  the  lands  de^ 
scended  to  his  heirs,  and  that  no  person  except  the  other  pe- 
titioners, and  the  children  of^  Morris  Wood,  deceased,  who 
are  the  infant  plaintiffs  in  this  suit,  "  had  or  could  have  any 
beneficial  interest"  in  the  premises.  It  alleged  that  it  would 
be  advantageous  for  all  concerned  and  interested  in  the  prem- 
ises that  they  be  sold,  &c.,  and  prayed  the  court  to  order  a 
sale  o{  the  premises;  and  further,  that  '^  Judith  Sauipson  be 
appointed  guardian  of  said  infants  Lewis  Wood  and  Gather 
rine  Wood"  (Mrs.  Anderson)  ^^^for  such  sale/'  and  that  Eliza 
West  be  appointed  guardian  of  the  infant  trustees,  for  such 
sale.  It  is  true,  the  only  conveyance  prayed  for  was  a  deed 
of  the  estate  of  the  infant  trustees,  but  that  is  all  that  was 
necessary,. since,  as  will  be  seen  presently,  a  deed  was  not  re- 
quired to  pass  the  equitable  interests  of  the  cestuis  que  trust 
This  petitition  presented  a  proper  case  for  the  exercise  of  the 
jurisdiction  of  the  court  in  respect  to  the  sale,  not  only  of 
the  legal  estate  of  the  infant  trustees,  but  also  of  the  benefi- 
cial interests  of  the  infant  cestuis  que  trust.  It  appears  by 
the  stipulation  of  the  parties,  and  the  referee  has  found,  that 
the  guardians  were  appointed  as  prayed  for,  and  the  premises 
were  ordered  to  be  sold  by  the  guardian  for  the  infant  cestuis 
que  trust  J  under  the  direction  of  a  master ;  that  in  pursuance 
of  such  order,  and  under  the  direction  of  a  master,  she  con«f 
tracted  to  sell  the  premises  to  Joseph  Strong  for  $1900,  whicb 
was  their  full  value,  and  reported  the  agreement  of  sale  to 
the  court,  and  the  court  by  order  confirmed  it,  and  directed 
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the  guardian  of  the  infant  trustees  to  execute  a  deed  of  the 
premises  to  the  purchaser,  on  receiving  the  consideration 
iherefor,  which  was  done ;  and  that  the  consideration  was 
paid,  and  the  purchaser  went  into  possession. 

The  contract  of  sale  made  by  the  guardian  of  the  infant 
cestuis  que  trusty  ratified  and  confirmed  by  the  court,  of  it- 
eel/y  transferred  their  equitable  interests  to  the  purchaser,  on 
his  paying  the  price  agreed  upon  therefor.  If  it  was  in  wri- 
ting, the  equitable  title  passed  thereby,  without  the  formality 
of  a  deed ;  if  not  in  writing^  payment,  possession  and  im- 
proYcments  by  the  purchaser  vested  the  equitable  title  in  him 
and  his  grantees.  (2  Story's  Eq.  Jur.  §  769.  4  Comst.  403.) 
The  equitable  title  thus  acquired  by  the  purchaser  was  trans- 
ferred to  the  defendant,  who  held  it  when  this  suit  was  com- 
menced. 

I  have  not  thought  it  material  to  inquire  whether  the  court 
of  chancery,  in  this  case,  had  power  to  make  a  sale  which 
would  bind  after-bom  children  of  Judith  Sampson,  as  there 
were  no  such  children,  and  besides,  the  only  interests  under 
consideration  are  those  of  the  two  infant  ceatuis  que  trust j 
Who  were  then  in  being.  The  purchaser,  of  course,  took 
their  interests,  and  nothing  more,  and  he  probably  took  them 
subject  to  all  contingencies  which  attached  to  them  before 
the  transfer. 

I  think  the  equitable  title  thus  acquired  by  the  defend- 
ant constitutes  a  defense  to  the  claim  of  Mrs.  Anderson,  and 
as  it  was  properly  set  up  in  the  answer,  the  defendant  may 
avail  himself  of  it  in  this  action.  (2  KemaUy  266.)  The 
judgment  in  favor  of  Mrs.  Anderson  should  therefore  be  re- 
versed. 

The  foregoing  reasoning  applies  also  to  the  cla^m  of  the 
plaintiff  Lewis  Wood,  and  the  judgment  against  him  in  favor 
of  the  defendant  should  be  affirmed.  It  is  unnecessary,  there- 
fore, to  examine  the  questions  made  on  the  argument,  as  to 
the  effect  of  his  stipulation  which  was  proved  before  the 
referee. 
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Judgment  was  properly  rendered  against  the  plaintiff  Oba-* 
diah  C.  Wood.  He  is  clearly  estopped  from  setting  up  title 
in  himself  as  against  Joseph  Strong  or  his  assigns.  He  was 
an  adult  and  joined  in  the  petition,  in  'which  he  alleged  that 
the  legal  title  was  in  the  infant  children  of  Ira  West,  and 
prayed  that  the  premises  might  be  sold  and  a  guardian  ap* 
pointed  for  them  to  convey,  and  that  the  proceeds  might  be 
disposed  of,  as  was  afterwards  done.  He  is  thereby  estopped 
fix)m  disputing  the  title  of  the  purchaser.     (1  John.  Oh.  354.) 

I  think  he  is  also  bound  by  the  agreement  of  sale  entered 
into  by  Judith  Sampson,  as  if  it  were  his  own  act.  He  pe- 
titioned the  court  to  sell  the  premises  '^  in  such  way"  as  the 
court  should  order.  The  court  ordered  Judith  to  sell  the 
property,  and  in  pursuance  of  that  order  she  made  an  agree- 
ment of  sale  to  Strong,  which  the  court  ratified  and  con- 
firmed. This  agreement  bound  his  equitable  interest  as 
completely  as  if  he  had  made  it  himself.  Qui/acitper  a2t- 
uniy  factt  per  86. 

The  conclusion  is,  that  as  between  the  plaintiff  Catherine 
Anderson  and  the  defendant,  the  judgment  in  her  favor  should 
be  reversed,  and  a  new  trial  had ;  costs  to  abide  the  event ; 
and  the  judgment  in  favor  of  the  defendant  against  the  other 
plaintiffs  should  be  affirmed. 

The  other  members  of  the  court  concurring,  ordered  ac- 
cordingly. 

[MonoB  GsiTBRAL  Tbbm,  December  1,  1S62.  Joh$uo»,  Jaimu  C  8mUk 
and  F«2Zii,  JnsaoeB.] 
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GiBEBT  V8.  Peteleb  and  others. 

iJtb<mgh  a  grantee  of  land  be  not  sbown  to  have  had  expren  notice  of  a 
restriction  in  respect  to  the  nse  of  the  property,  contained  in  previoos  deeds, 
yet  if  the  conveyances  nnder  which  he  holds  refer  to  the  deeds  in  which 
the  restriction  is  contained,  and  those  deeds  are  recorded,  he  will  be  deemed 
to  haT6  had  notice  of  the  existence  of  sach  restriction  in  the  original  deeds, 
and  of  its  consequences. 

A  covenant  or  agreement  restricting  the  nse  of  any  lands  or  tenements  in  Ikvor 
or  on  account  of  other  lands,  creates  an  easement,  and  makes  one  tenement 
servient  and  the  other  dominant ;  and  this  without  regard  to  any  privity  or 
connection  of  title  or  estate  in  the  two  parcels,  or  their  owners. 

ASi  ihat  is  necessary  is  a  clear  manifestation  of  the  intention  of  the  per8(m 
who  is  the  source  of  title,  to  subject  one  parcel  of  land  to  a  restriction  in  its 
nse,  for  the  benefit  of  another,  whether  that  other  belong,  at  the  time,  to 
himself  or  to  third  persons,  and  sufficient  language  to  make  that  restriction 
perpetuaL 

Where  vendees  have  made  expenditures  upon  the  premises,  not  only  in  good 
fidth  and  relying  upon  the  performance  of  the  agreement  by  their  vendon, 
but  in  actual  and  direct  compliance  with  their  own  covenants  in  that  agree* 
ment,  the  vendor,  who  is  unable  to  perform  the  contract  by  giving  a  good 
title,  cannot  recover  the  possession  of  the  lands,  without  repaying  those  ex* 
penditnres,  to  the  vendees. 

If  a  vendor  is  unable  to  make  a  good  title  to  a  portion  of  the  premises,  the 
yendees  are  entitled  to  elect  whether  they  will  rescind  the  contract  in  Mo 
and  receive  back  their  expenditures  under  it,  or  will  receive  such  a  convey- 
ance of  the  whole  property  as  the  Vendor  can  give,  paying  him  the  price 
stipulated,  less  such  deduction  as  may  be  just,  for  the  defect. 

If,  in  such  a  case,  the  vendees  elect  to  rescind  the  agreement,  tn  iotOf  they  are 
entitled  to  be  repaid  the  amount  which  they  have  expended  in  compliance 
with  its  terms,  in  permanent  improvements ;  and  that  sum  will  be  made  a 
lien  upon  the  premises,  or  its  payment  a  condition  to  the  surrender  of  the 
possession,  or  the  recovery  thereof  by  the  legal  owners. 

But  if  the  vendees  elect  to  receive  such  a  title  as  the  vendor  can  give,  with 
compensation  for  the  defect,  they  hate  the  right  to  ask  for  a  judgment  to 
that  effect 

The  vendor  cannot  recover  the  possession  of  the  premises,  until  the  vendees 
have  had  an  opportunity  to  make  their  election,  and  have  it  complied  with, 
either  by  the  repayment  to  them  of  their  expenditures,  or  by  the  payment 
of  the  sum  which  shall  be  fixed  as  the  proper  purchase  money,  upon  a  ten- 
der of  a  conveyance  of  the  vendor's  title. 

Purchasers  will  not  be  compelled  to  take  a  part  only  of  what  they  agreed  to 
buy  as  an  entirety. 

The  compensation  for  the  deficiency,  in  cases  where  a  performance  is  decreed 
in  part,  consists  in  an  abatement  from  the  price  for  the  diminution  in  value 
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of  the  whole  property  in  conaequence  of  defects  or  incumbranoes,  and  not 
in  a  deduction  of  what  may  be  supposed  to  be  a  proportionate  part  of  the 
whole  price  for  a  part  not  conveyed  at  all,  with  a  conyoyance  of  the  resi- 
due only. 

fllS  action  was  brought  to  recover  possession  of  a  block 
of  ground  at  New  Brighton^  Bichmond  county,  and  cei- 
tain  articles  of  furniture  which  the  plaintiff,  on  the  3d  day  of 
March,  1858,  contracted  to  sell  and  convey  to  the  defendant 
Peteler,  for  the  sum  of  |!67,500.  The  contract  provided  for 
the  execution  and  delivery  of  a  deed,  conveying  a  good  and 
sufficient  title  to  the  premises,  with  general  warranty  and  full 
covenants,  on  the  first  day  of  May,  1860,  when  the  first  install- 
ment of  $7500  of  principal  was  to  be  paid,  and  the  balance 
was  to  be  secured  by  bond  and  mortgage  on  the  premises, 
payable  in  annual  installments  of  $10,000  each ;  interest  on 
the  purchase  money  was  to  commence  on  the  1st  day  of  May, 
1858,  and  was  to  be  paid  semi-annually ;  the  purchaser  was 
to  be  allowed  to  enter  into  possession  as  soon  as  practicable ; 
to  insure  and  keep  the  building  and  premises  insured,  for  the 
benefit  of  the  plaintiff,  in  the  sum  of  $20,000,  and  to  im- 
prove the  premises  by  building  thereon  permanent  improve- 
ments, and  expend  thereon  the  amount  of  $20,000,  within 
eighteen  months,  unless  prevented  by  pestilence,  and  if  so, 
then  within  one  year  thereafter.  Mr.  Peteler  accordingly 
took  possession  of  the  premises,  and  he,  or  his  assigns,  within 
the  prescribed  period,  had  expended  the  required  amount  in 
permanent  improvements.  At  the  time  fixed  for  completing 
the  contract,  the  parties  met  ibr  that  purpose,  when  the  de- 
fendants claimed  that  the  property  was  subject  to  an  incum- 
brance hereafter  mentioned,  of  which  the  plaintiff  was  unable 
to  procure  the  removal,  and  on  this  account  they  refused  to 
take  the  title  that  was  offered,  but  otherwise  the  parties  were 
i^eady  to  perform  the  contract.  Upon  such  refusal  this  action 
was  brought,  notice  to  quit  waived,  and  the  defendants  allege, 
in  justification  of  their  refusal  to  surrender  possession,  their 
performance,  and  the  failure  of  the  plaintiff  to  perform  the 
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contract,  in  consequence  of  his  inability  to  remove  or  dis- 
charge the  alleged  incumbrance ;  and  thej  claimed  damages 
to  the  extent  of  $30,000  for  the  breach  of  the  agreement,  in 
case  the  plaintiff  should  recover  back  his  property,  or  that 
the  plaintiff  be  directed  to  convey  to  the  defendants  Hober 
and  Hatzfield,  (the  assignee^  of  Peteler's  rights  under  the 
contract,)  such  title  as  he  could  make,  with  a  just  rebate 
from  the  contract  price  for  any  defect  of  title.  The  action 
was  referred  to  three  referees  to  hear  and  determine,  who  ad- 
judged that,  upon  the  facta  found,  there  was  a  defect  in  the 
title  as  to  a  smaller  part  of  the  premises ;  that  the  plaintiff 
should  convey  the  other  unincumbered  portion,  with  a  pro- 
portionate rebatement  of  the  purchase  money,  and  that  if  the 
defendants,  after  notice,  refused  to  accept  those  terms,  the 
plaintiff  should  recover  possession  of  the  property.  The  de- 
fendants did  refuse  to  accept  the  modified  terms,  and  judgment 
was  accordingly  rendered  for  the  plaintiff,  as  prayed  for  in 
his  complaint.  The  incumbrance  alleged  to  exist  on  the  title 
to  a  part  of  the  premises  agreed  to  be  conveyed,  arises  from 
the  terms  of  a  covenant  contained  in  a  deed  in  the  chain  of 
title  executed  by  Edwin  Bartlett  and  wife  to  Samuel  M.  Fox, 
dated  October  30th,  1846,  conveying  a  strip  on  the  southerly 
side  of  the  block.  After  the  habendum  to  the  party  of  the 
second  part,  (Fox,)  his  heirs  and  assigns  for  ever,  was  con- 
tained the  following  provisions :  "  And  the  said  party  of  the 
second  part,  for  himself,  his  heirs,  executors,  administrators 
and  assigns,  doth  by  these  presents  covenant  and  agree  to  and 
with  the  said  Edwin  Barilett,  his  heirs  and  assigns,  that 
neither  said  party  of  the  second  part,  nor  his  heirs  nor  assigns, 
shall  or  will,  at  any  time  or  times  hereafter,  build,  erect,  or 
construct,  or  suffer  or  permit  to  be  built,  erected  or  construct- 
ed, any  house,  building  or  structure  of  any  kind  whatsoever, 
upon  any  part  of  the  premises  hereby  conveyed,  whereby  or 
by  reason  whereof  the  view  or  prospect  of  the  bay  from  any 
part  of  the  dwelling  house  of  John  0.  Green,  otherwise  known 
as  that  of  George  Griswold,  situated  on  the  southerly  side  of 
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Tompkiiis  avenne,  can,  shall  or  may  be  obstructed,  injured 
or  impaired  in  any  manner  or  degree  whatsoever,  unless  the 
said  John  0.  Green,  his  heirs  or  assigns,  &c.  shall  previously 
obstruct,  injure  or  impair  the  said  view  or  prospects,  by  build- 
ing on  any  other  part  or  parts  of  the  ground  now  attached  to 
the  said  dwelling  house ;  and  in  case  of  any  breach  of  this 
covenant,  the  land  hereby  conveyed  shall  be  forfeited  to  the 
said  party  of  the  first  part,  his  heirs  or  assigns,  for  the  use 
of  the  said  John  0.  Green,  his  heirs  or  assigns/' 

It  appeared  that  John  C.  Green  purchased  these  premises 
from  Thomas  E.  Davis,  and  at  his  request  the  deed  was  taken 
in  the  name  of  Edwin  Bartlett.  No  instrument  was  executed 
by  Mr.  Bartlett  declaratory  of  any  trust  in  favor  of  Mr. 
Green.  Bartlett  afterwards  executed  the  conveyance  to  Fox 
by  Mr.  Green's  direction.  Fox  afterwards  conveyed  the 
premises  to  Theodosius  0.  Fowler  subject  to  this  covenant, 
and  Fowler  covenanted  on  his  part  to  fulfill  and  perform  the 
covenant.  Fowler  conveyed  the  premises  subject  to  this  cov- 
enant to  Victor  Forgeaud,  who  also  entered  into  a  like  cov- 
enant with  his  grantor.  Forgeaud  at  the  same  time  procured 
a  general  release  and  quit-claim  of  the  premises  from  John 
0.  Green  and  others,  which  contained  this  limitation,  ^^  but 
not  intending  to  afiect  the  restriction  as  to  obstructing  the 
view  from  the  dwelling  house  of  John  0.  Green,"  habendum 
in  fee,  but  with  a  proviso  that  nothing  therein  contained 
<<  should  be  deemed  or  construed  as  waiving,  or  in  any  manner 
evading  the  rights  of  John  0.  Green,  as  to  the  obstruction 
of  the  view  from  his  dwelling  house,  as  set  forth  in  the  con- 
dition, covenant  or  reservation  contained  in  the  deed  from 
Bartlett  to  Fox.'' 

John  0.  Green  afterwards,  by  another  deed  to  Forgeaud, 
reciting  the  covenant  in  the  deed  from  Bartlett  to  Fox,  and 
that  he  was  the  person  for  whose  benefit  the  restriction  or 
covenant  was  made,  released  the  part  of  said  premises  covered 
by  a  stone  cottage,  with  a  proviso  that  nothing  therein  con- 
tained should  be  so  construed  as  to  impair  his  rights,  '^  or  the 
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operation  of  the  said  restriction  or  covenant  as  relates  to  the 
rest  and  residue  of  the  said  premises/'  as  contained  in  the 
deed  from  Bartlett  to  Fox.  Forgeaud  conveyed  the  premises 
to  August  Belmont  subject  to  the  same  covenant,  and  Bel- 
mont covenanted  with  his  grantor  to  keep  and  fulfill  the  cov- 
enant in  the  deed  from  Fowler  to  Forgeaud,  Belmont 
conveyed  the  premises  to  Cornelius  Vanderbilt,  who  also  cov- 
enanted to  keep  and  perform  the  covenant  to  be  kept  and 
performed  by  Fox.  Vanderbilt  conveyed  the  same  premises 
to  Victor  De  Launay,  without  covenant  or  condition  touching 
this  restriction  or  reference  thereto,  except  that  for  descrip- 
tion the  deed  from  Belmont  was  referred  to.  The  premises 
have  been  since  conveyed  to  the  plaintiff  by  several  mesne 
conveyances,  none  of  which  made  any  allusion  to  this  restric- 
tion or  covenant,  a  reference  to  the  deed  from  Vanderbilt  to 
De  Launay  being  made  merely  for  description  of  the  prem- 
ises granted.  Neither  party  had  any  actual  or  other  notice 
of  the  restriction  at  the  time  of  entering  into  the  contract  of 
sale,  except  such  as  they  might  be  chargeable  with  by  reason 
of  the  recording  of  the  deeds  under  which  the  title  was  de- 
rived. After  the  action  was  commenced,  two  payments  of 
interest  were  made  by  the  defendants  to  the  plaintiff  upon 
$50,000  of  the  purchase  money,  the  last  of  which  was  stated 
in  the  receipt  to  be  made  and  received  without  prejudice. 
The  payments  were  credited  by  the  referees  in  their  judgment. 
From  the  judgment  entered  upon  the  report  of  the  referees 
the  defendants  appealed. 

ThonuM  Nelson,  for  the  appellants.  The  whole  case  is 
resolved  into  the  general  inquiry,  whether  the  deed  offered 
would  have  vested  in  the  defendants  that  good  and  sufficient 
title  which  is  called  for  by  the  terms  of  the  agreement. 
There  is  no  ambiguity  in  the  language  of  the  agreement,  nor 
any  reasonable  doubt  as  to  its  I^al  requirements.  (1.)  The 
agreement  calls  not  only  for  a  deed  with  warranty  and  usual 
covenants,  but  the  title  in  fac^  must  be  good  and  unincum- 
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bered,  so  as  to  vest  an  absolute  title  in  fee^  ^thont  conditions 
or  restrictionB  in  its  uses.  (2.)  The  title  must  not  onlj  be 
good  in  fact^  but  it  must  be  free  from  Tta%onahlt  doubt^  and 
from  every  cloud  resting  upon  its  title.  (10  Sare^  1.  Ad^ 
amff  Eq.  258.  4  Sand/.  374)  As  observed  in  the  case  of 
Pyrke  v.  Waddingtouy  (10  Hare,  1,)  and  in  Adama'  Equir- 
tyj  258,  '^  The  rule  thus  stated  rests  upon  the  fundamental 
principle,  that  every  purchaser  is  entitled  to  require  a  mark- 
etable title."  If  either  of  these  defects  existed  in  the  title, 
equity  would  not  decree  its  specific  performance;  and  if 
equity  would  not  require  its  acceptance,  the  defendants  were 
justified  in  their  objections.  (3.)  The  same  result  follows 
if  the  title  is  defective  to  a  part  of  the  premises  contract- 
ed to  be  sold,  though  good  as  to  the  remainder.  {Adams' 
Eq.  272.  1  Meriv.  26.  15  Fenn.  Rep.  429.  3  Sim.  29.) 
As  observed  in  Adamtf  Equity y  273,  ^'  A  purchaser  cannot 
be  required,  against  his  will,  to  pay  for  any  thing  but  what 
he  has  bought,  nor  to  take  a  part  only  of  the  estate  contracted 
for,  where  the  other  part  is  a  large  portion  of  the  entire 
subject  matter,  or  is  in  its  nature  material  to  the  enjoyment 
of  the  rest."  In  some  cases,  where  the  title  is  defective 
to  a  part,  equity  will  decree  a  compensation ;  but  in  no  case 
will  such  compensation  be  decreed,  where  the  part  defective 
in  its  title  is  substantial  or  material  to  the  purchaser's  enjoy- 
ment, nor  where  it  constitutes  a  large  portion  of  the  entire 
purchase.  Thomas  E.  Davis  held  the  absolute  title  in  fee  to 
the  whole  tract ;  the  plaintiff  claims  his  title,  and  covenant- 
ed to  convey  it  to  the  defendants.  1.  The  deed  of  Davis 
and  wife  to  Bartlett,  September  25th,  1846,  conveyed  to  him 
a  good  title  to  the  east  part  of  the  lot.  2.  The  deed  of  Da- 
vis and  wife  to  S.  M.  Fox,  October  14th,  1846,  conveyed  to 
him  a  good  title  to  the  west  part.  3.  The  deed  of  Bartlett 
and  wife  to  S.  M.  Fox,  October  30th,  1846,  conveyed  to  him 
the  east  part,  so  that  the  entire  premises  became  vested  in 
Fox.  This  deed  contains  this  provision:  Fox  covenanted 
with  Bartlett,  for  himself,  heirs  and  assigns,  not  to  erect,  or 
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suffer  to  be  erected  upon  the  premises,  any  stmcture  or  build- 
ing of  any  kind,  whereby  the  view  or  prospect  of  the  bay 
from  any  part  of  the  dwelling  house  of  John  0.  Green  shall 
be  obstructed  or  impaired  in  any  manner  or  degree  whatever. 
In  case  of  breach,  the  land  is  forfeited  to  said  Bartlett  for 
the  use  of  said  Green,  his  heirs  and  assigns.  That  provision 
is  in  the  deeds  of  S.  M.  Fox  to  Fowler,  May  9th,  1848 ; 
Fowler  to  Forgeaud,  March  2d,  1850;  Forgeaud  to  Bel- 
mont, December  31st,  1850 ;  and  of  Belmont  to  Yanderbilt, 
February  12th,  1852.  The  provision  is  omitted  in  the  deeds 
of  Yanderbilt  to  DeLauney,  May  15th,  1853,  and  of  De 
Launey  and  others  to  Gibert,  February,  1858.  But  for  a  de- 
scription of  the  premises,  express  reference  is  made  in  all  the 
deeds  to  the  deed  of  Belmont  to  Yanderbilt.  These  parties 
are  therefore  chargeable  with  actual  and  constructive  notice 
of  that  covenant  and  condition,  at  the  time  of  their  purchase. 
In  nukking  that  provision,  the  parties  intended  to  create  a 
binding  covenant,  for  the  words  of  an  express  covenant  are 
used ;  they  intended  to  create  a  conditional  estate,  for  a  for- 
feiture is  given  for  its  violation ;  they  intended  to  create  a 
charge  upon  the  land  and  to  bind  all  parties  to  whom  the 
premises  should  come  to  that  qualified  and  restricted  use  and 
enjoyment,  for  they  bound  themsdves,  their  heirs  and  assigns. 
This  intention  of  the  parties  will  be  carried  into  effect  by 
both  l^al  and  equitable  principles.  That  covenant  and  con- 
dition is  binding  upon  all  the  parties  in  the  chain  of  title 
after  the  conveyance  to  Fox,  and  would  have  been  charge- 
able on  the  land,  and  binding  upon  the  defendants,  if  they 
had  accepted  the  deed  offered  by  the  plaintiff.  (1.)  It  is  bind- 
ing as  a  covenant  real,  running  with  the  land.  (2.)  If  the 
covenant  is  personal,  and  does  not  run  with  the  land,  it  is 
binding,  as  they  purchased  with  notice  of  the  condition  and 
covenant.  (3.)  It  is  binding  as  a  condition,  creating  a  de- 
feasible estate.  1.  It  is  a  covenant  real,  running  vrith  the 
land,  and  is  a  charge  upon  those  to  whom  it  is  conveyed, 
who  stand  in  privity  of  contract  or  estate.    (  1  Smith's  Lead. 
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Om.  140.  3  0u8K.44Si.  2  Gomat.  394.)  In  Smith's  Lead- 
ing Oases,  181, 140,  it  is  said :  '^  That  whenever  the  relation 
of  tenure  is  created  by  a  grant,  all  the  covenants  of  the  grantee 
for  himself  and  his  assigns j  which  affect  the  land  granted^ 
will  be  a  charge  npon  it,  and  bind  every  one  to  whom  it  may 
subsequently  come  by  assignment ;  with  this  difference,  that 
while  the  benefit  will  pass  with  the  land  as  ito  incident,  its 
burden  will  only,  when  the  relation  of  privity  of  estate  or 
tenure,  exist.''  That  relation  exists  between  Gibert  and 
those  under  whom  he  claims,  and  would  exist  with  these  de- 
fendants, if  they  had  accepted  the  conveyance.  Covenants 
similar  to  this  in  character  have  been  held  in  this  state  to 
run  with  the  land  as  its  incident,  and  are  binding  upon  the 
assignee.  (4  Paige,  510.  3  id.  254.  3  Edw.  Gh.  96.) 
2.  But  if  the  covenant  does  not  run  with  the  land,  it  is  a 
charge  upon  it  in  the  hands  of  those  to  whom  it  may  be  trans- 
ferred, if  they  are  chargeable  with  notice  of  the  covenant  at 
the  time  of  their  purchase,  (a.)  A  purchaser  of  property 
from  a  trustee,  with  notice  of  the  trust,  is  chargeable  with 
the  trust,  and  is  himself  trustee.  So  a  purchaser  of  land, 
knowing  that  his  grantor  has  qualified  his  ownership,  or 
modified  his  right,  shall  be  presumed  to  have  contracted  for 
it,  subject  to  that  modification,  and  that  the  consideration 
paid  and  accepted  was  afiected  by  it.  {Tusk  v.  Moxay,  11 
Beav.  571.  Gole  v.  Sims,  23  Eng.  L.  and  Eq.  584.  2  Par- 
sons on  Gont.  512,  note,)  (b,)  The  record  of  the  deeds  con- 
taining this  covenant,  which  are  in  the  chain  of  the  plaintiff's 
title,  is  notice  to  him  and  bis  grantees  of  that  provision. 
At  common  law  the  delivery  of  the  title  deeds  was  notice  of 
their  contents.  {Berry  v.  M,  Ins.  Go,,  2  John,  Gh,  603. 
WiU.  on  Gonv.  121.  Hill  on  Vend,  255,  398.)  (c.)  The  in- 
sertion of  this  covenant  in  several  of  the  deeds,  and  the  express 
reference  to  those  deeds  in  the  deeds  where  it  is  not  inserted, 
is  notice  of  <  the  contents  of  those  deeds,  and  of  the  covenant. 
{Gole  V.  Sims,  23  Eng.  Law  and  Eq.  588.)  3.  The  provis- 
sion  is  binding  as  a  condition,  creating  a  conditional  and  de- 
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feasible  estate.  It  was  liable  to  be  defeated,  on  the  happening 
of  an  uncertain  event  The  parties  have  expressly  provided 
that  the  premises  shall  be  forfeited  by  a  non-complianoe  with 
the  terms  of  that  provision.  In  other  words,  that  if  the 
premises  are  not  used  with  that  restriction,  the  right,  estate 
and  interest  therein  shall  no  longer  exist  in  the  grantee  under 
his  deed.  {Co.  Litt.  203  b.  Hill,  on  Vend.  21,  [8],  30, 
[29].  WiU.  on  Conv.  100.  Co.  Inst.  203  h.)  It  is  insist- 
ed by  the  plaintiff  that,  as  a  covenant  or  condition,  it  is 
wholly  inoperative  and  void ;  and  that  if  the  deed  had  been 
accepted,  it  would  have  conveyed  an  absolute  title  in  fee, 
free  from  any  restrictions  in  its  use  and  enjoyment.  1.  But 
as  a  covenant  or  condition  it  is  not  void,  as  being  reserved  vto 
a  stranger,  (a.)  The  reservation  is  made  to  Bartlett  in  the 
deed  to  Fox,  and  in  the  subsequent  deed  to  Forgeaud  the 
condition  is  made  directly  to  Green,  the  grantor.  Bartlett 
can  enter  for  condition  broken,  and  can  seek  his  remedy 
by  injunction.  The  right  of  Bartlett  is  not  affected  be- 
cause of  his  conveyance  of  the  land,  nor  for  the  reason  that 
he  had  no  interest  in  adjoining  premises.  (8  Pick.  290. 
23  Eng.  Law  and  Eq.  588.)  (b.)  If  the  reservation  had 
been  made  directly  to  Green,  it  would  have  been  equally 
valid.  Equity  will  regard  such  conditions  as  creating  a  trust, 
and  will  enforce  it  as  such.  The  premises  were  purchased 
and  paid  for  by  Green,  but  the  title  was  taken  in  the  name 
of  Bartlett.  As  a  resulting  trust  it  may  be  void  under  the 
statute,  but  in  his  deed  to  Fox  the  trust  .is  express  for  the 
benefit  of  Green ;  and  if  Bartlett  enters  for  condition  broken, 
he  will  hold  as  trustee  for  Green,  and  that  trust  equity  will 
enforce.  (1  Smith's  Lead.  Cos.  114.)  2.  As  a  covenant  or 
condition  it  is  not  void,  as  being  repugnant  to  the  grant,  or 
inconsistent  with  its  use ;  nor  is  it  void  for  its  perpetuity. 
The  premises  may  be  used  for  any  purpose,  if  the  view  of 
the  bay  from  Green's  house  is  not  obstructed.  It  was  pur- 
chased by  Fox  for  a  lawn  or  garden,  and  the  consideration 
paid  and  received  was  for  that  restricted  use.    Similar  restrio- 
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tions  eziBted  in  the  cases  of  Gole  v.  Sima^  and  Tush  v.  Moxatfy 
but  the  oonrt  found  no  difficulty  in  sustaining  the  legality  of 
such  provisions,  though  the  grantor  in  each  case  had  no  in- 
terest in  the  premises  or  contiguous  lots.  (23  JEng.  Law 
and  Eq.  588.    8  Pich  289.) 

The  plaintiff  caunot  sustain  this  action  of  ejectment,  with- 
out first  paying  or  offering  to  pay  the  defendants  the  dam- 
ages they  sustained  by  the  non-performance  of  his  agreement 
(a.)  The  defendants  were  placed  in  poWession  of  the  premises 
under  their  contract  of  purchase ;  they  have  expended  over 
$20,000  in  permanent  improvements,  which  by  their  agree- 
ment they  were  required  andcompelled  to  do  to  entitle  them- 
selves to  their  deed,  and  to  save  the  premises  from  forfeiture. 
These  improvements  creoite  a  lien  on  the  landy  and  until  re- 
paid to  the  defendants,  they  are  entitled  to  the  possession  of 
the  premises.  In  King  v.  Thomson,  (9  Peters,  204,)  where 
repairs  had  been  made  by  a  party,  under  the  belief  and  un- 
derstanding that  the  premises  were  to  be  conveyed  to  him, 
but  which  was  too  uncertain  to  be  specifically  enforced,  it 
was  held  ^^  that  he  had  an  equitable  lien  on  the  messuage  for 
his  advances,  as  against  the  creditors  of  the  owner,  who  died 
insolvent  This  lien  not  only  arises  from  contract,  but 
is  created  in  equity,  upon  principles  of  general  justice,  and 
extends  to  cases  where  the  improvements  were  made  bona 
fidt  and  innocently,  and  a  substantial  benefit  has  been  con- 
ferred on  the  owner.  The  same  rule  is  sustained  in  3  Lead. 
Gas.  in  Equity,  92  ;  29  Barb,  212 ;  1  Story,  478 ;  6  Mary- 
land B.  418,  431 ;  2  Story's  Eq.  Jur.  §§  1234, 1237.  When 
a  lien  is  thus  created,  and  possession  of  the  premises  has  been 
taken  under  the  contract  of  sale,  equity  will  control  the  exercise 
of  any  legal  right,  and  protect  the  parties  in  their  possession 
of  the  premises,  until  they  have  been  paid  their  damages  and 
the  money  advanced  for  the  improvements.  In  2  HiUiard 
on  Vendors,  and  Oans  v.  Binshaw,  (2  Barr,  34,)  it  is  said 
that  ^^  A  vendee  is  not  bound  to  restore  possession,  and  give 
up  the  contract  before  he  can  object  to  the  title  in  an  action 
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for  the  purchase  money.  He  cannot  keep  both  the  estate 
and  the  price ;  but  it  is  the  vendor's  business,  if  he  finds  he 
cannot  make  such  a  title  as  the  vendee  is  bound  to  accept,  to 
refund  what  has  been  paid,  and  bring  an  action  of  ejectment/' 
This  is  the  rule  in  Pennsylvania,  where  the  legal  and  equi- 
table powers  of  the  court  are  united,  as  in  this  state.  Until 
that  lien  is  discharged,  therefore,  this  suit  cannot  be  prose- 
cuted. (2  HiU.  on  Vend.  95,  157,  158.  2  Story's  Eg.  J. 
§  1237.  2  Barr,  34,  295.)  (6.)  But  if  ejectment  can  be 
sustained,  and  relief  obtained  the  same  as  on  a  bill  by  the 
vendor  for  specific  performance,  the  defendants  cannot  be 
compelled  to  accept  a  deed  of  part  of  the  .premises,  and  com- 
pensation for  the  part  defective  in  title.  It  is  not  a  case  for 
compensation.  The  purchase  was  of  the  entirety,  and  in 
such  case  the  purchaser  will  not  be  compelled  to  take  an  un- 
divided part  of  it.  The  object  and  purposes  for  which  the 
purchase  was  made  shows  that  the  possession  of  the  entire 
purchase  was  regarded  as  material,  and  without  which  the 
purchase  would  not  have  been  made.  In  Story's  Eq,  Jur, 
§  778,  the  rule  is  given,  "  That  a  party  contracting  for  the 
entirety  of  an  estate  will  not  be  compelled  to  take  an  undi- 
vided aliquot  part."  The  same  doctrine  was  held  in  Dalhy 
V.  Pvllen,  (3  Sim,  R.  29.)  The  Bartlett  lot,  which  is  defec- 
tive in  title,  forms  too  substantial  a  part  of  the  whole  purchase ; 
the  deficiency  is  too  great  to  be  supplied  by  compensation. 
It  is  only  when  a  comparatively  trifling  adjustment  is  needed 
to  satisfy  the  equities  of  the  case,  that  compensation  can  be 
made.  (2  Parsons  on  Cont,  557.  Sharkelton  v.  Sutcliffe^ 
De  Gex  &  Smale,  609.)  In  Jackson  v.  Ligon,  (3  Leigh, 
161,)  a  want  of  title  to  209  acres  out  of  698,  was  held  to  be 
too  great  a  deficiency  to  be  supplied  by  compensation,  al- 
though the  parcel  of  209  acres  was  separated  by  a  public  road 
from  the  residue,  and  all  the  buildings  were  on  the  latter. 
(3  Lead,  Cas.  in  Eq,  88.)  In  that  case,  and  in  this,  the  de- 
ficiency is  nearly  in  the  same  proportion  as  to  value,  and  still 
greater  in  quantity.     {See  also  4  Sand/.  Cfh,  525 ;  9  Vesetfy 
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368 ;  1  Sim.  dk  8tu.  190 ;  2  Parsons  on  Oont  557.)  In  the 
above  cases  it  was  also  held  that  a  parchaser  was  not  bound  to 
take  an  estate  of  a  different  tenure  from  that  bargained  for — 
as  a  conditional  or  life  estate,  for  an  estate  in  fee,  with  com- 
pensation for  the  deficiency.  If  a  decree  for  specific  perform- 
ance, with  compensation  for  the  part  defective  in  title,  will 
not  be  made  where  the  purchase  was  for  the  entirety,  and  the 
part  defective  in  title  is  material  and  substantial,  and  of  a 
nature  and  tenure  different  from  that  bargained  for,  then 
there  is  manifest  error  in  the  decision  of  the  referees  in  mak- 
ing such  a  decree.  The  referees  state  that  the  Bartlett  lot  is 
"  not  essential  to  the  use  and  enjoyment  of  the  other  part." 
By  that  finding  we  are  to  understand  that  the  other  part 
may  be  used  and  enjoyed  without  the  Bartlett  lot ;  but  that 
is  far  from  finding  but  that  the  Bartlett  lot  is  material  and 
important  in  the  use  and  enjoyment  of  the  entire  premises, 
and  without  which  the  purchase  would  not  have  been  made. 
Without  the  fact  so  found,  such  specific  performance,  with 
compensation,  will  not  be  enforced,  even  in  cases  where  it 
otherwise  would  be.  (Adams'  Eq.  272.  1  Story's  Eq,  Jur. 
§  777.  15  Penn.  State  Rep.  429.  2  Parsons  on  Oont.  557.) 
(c.)  There  is  error  in  the  decision  of  the  referees,  even  if  this 
is  a  proper  case  for  specific  performance  with  compensation. 
The  defendants  have  a  right  to  all  the  title  which  the  plain- 
tiff has  to  the  premises ;  to  that  which  is  held  subject  to  that 
condition,  as  well  as  that  which  is  held  in  fee.  If  the  court 
compel  them  to  take  the^^title,  they  will  give  them  such  title 
as  the  plaintiff  has,  and  the  rule  of  compensation  will  be  the 
difference  in  value  of  the  premises  held  under  a  conditional 
title  or  subject  to  that  restriction,  and  its  value  under  the 
absolute  title  in  fee,  as  the  plaintiff  agreed  to  sell  it  to  them. 
The  referees  say  that  a  di£Sculty  exists,  if  not  an  impossibil- 
ty,  in  making  such  valuation.  That  is  a  good  reason  why 
specific  performance,  with  compensation,  should  not  be  di- 
rected, but  no  reason  why  property  belonging  to  a  purchaser 
under  a  contract  of  purchase,  when  its  specific  performance  is 
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compelled,  ehould  be  taken  from  him  against  his  ^U  and 
given  to  another,  or  the  vendor  be  discharged  from  the  .per- 
formance of  his  covenant,  so  far  as  he  is  able  to  do  so.  (dJ)  The 
principles  governing  the  rights  of  the  parties  in  this  case  are 
not  difficult,  and  are  of  easy  application.  In  Story's  Eq,  J. 
§  779,  and  in  3  Lead.  Cos.  in  Eq.  72,  notes  to  Beaton  v.  Slade^ 
the  rule  is  given :  ^^  That  suits  may  be  brought  by  the  pur- 
chaser for  specific  performance,  where  the  vendor  is  unable  to 
complete  a  title  to  all  the  property  sold.  In  such  case,  courts 
of  equity  allow  the  purchaser  an  election  to  proceed  with  the 
purchase  pro  tantOy  or  to  abandon  it  altogether."  The  de- 
fendants have  complied  with  all  their  stipulations,  in  order 
to  obtain  their  deed  of  the  p;remises ;  they  ask  the  title,  the 
whole  title,  and  nothing  but  the  title  they  purchased ;  a  title 
which  is  good  and  marketable,  free  from  reasonable  doubt, 
and  without  restrictions  in  its  use  and  enjoyment.  The  plain- 
tiff is  unable  to  procure  such  a  title  to  a  large  proportion  of 
these  premises,  which,  in  the  purposes  and  object  for  which 
the  purchase  was  made,  the  defendants  regard  as  material 
and  important  in  the  use  and  enjoyment  of  the  entire  prem- 
ises purchased.  Bather  than  take  a  part,  without  the  whole, 
they  have  elected  to  abandon  their  contract  of  purchase  alto- 
gether, on  repayment  of  the  money  advanced  for  permanent 
improvements.  If  the  defendants  had  commenced  proceed- 
ings to  recover  their  damages,  they  should  previously  have 
offered  to  surrender  the  premises  on  payment  of  their  lien  for 
improvements ;  but  when  the  plaintiff  commences  proceed- 
ings in  ejectment  to  recover  the  premises,  with  all  its  im- 
provements, he  should  first  offer  to  carry  the  contract  into 
effect  j^ro  tanto^  with  compensation  for  damages,  or,  at  the 
election  of  the  defendants,  repay  the  money  paid  for  improve- 
ments.    (2  Barry  295.) 

If  there  is  error  in  the  decision  of  the  referees  in  directing 
a  specific  performance  of  the  agreement  with  compensation 
for  that  part  of  the  premises  defective  in  title,  the  remaining 
inquiry  arises,  what  are  the  damages  which  the  defendants 
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are  entitled  to  recover  if  this  suit  can  be  sustained  ?  (a.)  Upon 
this  complaint,  and  the  defendants'  answer,  the  defendants 
should  be  allowed  the  $20,000  paid  fbr  permanent  improTO- 
ments  on  the  premises,  with  interest.  This  will  be  allowed 
on  principles  of  general  equity,  whether  called  for  by  the 
agreement  or  not,  if  they  were  made  bona  fidt^  and  in  the 
belief  that  the  premises  would  be  conveyed  to  them  under 
this  contract  of  purchase.  (9  Peters,  204.  29  Barb.  212. 
3  Lead.  Cas.  in  Eq,  92.)  At  law,  in  an  action  on  a  con- 
tract for  a  sale  of  real  estate,  it  is  held  in  this  state,  that  the 
rule  of  damages  is  substantially  the  same  as  it  is  in  the  case 
of  an  executed  sale,  that  the  purchase  money  paid  can  only 
be  recovered,  and  that  repairs  or  improvements  voluntarily 
made,  uncalled  for  by  the  agreement,  cannot  be  recovered* 
{Fletcher  v.  Button,  6  Barb.  646.  Peters  v.  McKeon,  4 
J)eniOy  646.)  In  Pitcher  v.  Livingston,  (4  John.  19,)  the 
rule,  and  the  reason  of  it,  is  thus  given  by  Ch.  J.  Kent: 
"  Improvements  made  upon  the  land  were  never  made  the 
subject  matter  of  the  contract  of  sale,  any  more  than  its 
gradual  increase  or  diminution  in  value.  The  subject  of  the 
contract  was  the  land  as  it  existed  and  was  worth,  when  the 
contract  was  made."  In  this  case  the  improvements  were 
made  the  subject  matter  of  the  contract.  The  agreement  re- 
quired the  expenditure  in  permanent  improvements  ;  it  was 
made  a  condition  of  sale,  as  much  as  the  payment  of  the 
purchase  money.  Whatever  was  paid  as  purchase  money 
could  be  recovered,  for  the  contract  required  its  payment. 
This  contract  also  required  this  expenditure  for  improvements, 
as  much  as  the  payment  of  the  purchase  money,  to  entitle 
the  defendants  to  their  deed,  and  to  save  the  premises  from 
forfeiture.  The  same  rule  which  allows  the  recovery  of  the 
purchase  money,  will,  for  the  same  reason,  sustain  a  recovery 
at  law  for  their  improvements.  In  claiming  the  money  ex- 
pended for  improvements,  it  is  not  made  as  an  adverse  claim, 
but  as  an  existing  equity,  which  the  plaintiff  must  discharge 
before  he  has  any  right  or  claim  to  the  possession  of  the 
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premises.  (6.)  But  if  the  money  advanced  for  those  improve- 
ments were  regarded  as  an  adverse  claim,  and  should  be  re- 
covered under  adverse  proceedings,  it  is  then  insisted  that 
they  should  be  allowed,  under  the  counter-claim  set  up  in  the 
answer,  and  established  in  proof  by  the  defendants  in  this 
cause.  {Oode^  §§  149, 150, 274,  sub.  1, 2.  Dobson  v.  Pearce, 
2  Kern.  165.  Blair  v.  Claxton,  18  N.  T.  Sep.  629.)  The 
fonh  of  the  action,  though  it  be  ere  delicto,  ought  not  to  af- 
fect any  rights  to  which  the  defendants  are  entitled  under  the 
law  of  the  land  as  applicable  to  the  facts  of  the  transaction* 
{Xenia  Branch  Bank  v.  Lee,  2  Bosw,  694)  The  referees, 
in  their  contingent  allowances  to  the  defendants  for  the  value 
of  the  Bartlett  tract,  have  themselves  recognized  the  principle 
upon  which  the  defendants  base  their  right  to  counter-claim 
for  damages.  That  is  but  one  form  for  allowing  to  the  de- 
fendants their  damages ;  but  as  the  defendants  regard  it  with 
disfavor,  and  they  never  assented  to  it^  they  are  unwilling  to 
abide  by  this  mode  of  making  them  compensation  for  the 
plaintiff's  violation  of  his  contract. 

The  judgment  is  erroneous  at  all  events  in  allowing  a  re- 
covery of  the  personal  property.     (20  N.  T.  Bep.  147,) 

H.  W.  Bobineon,  for  the  respondent.  I.  The  referees,  by 
iheir  report  and  decision^  have  correctly  found  the  facts,  and 
the  plaintiff  has  been  thereby  awarded  the  possession  of  the 
property,  for  the  recovery  of  which  this  action  is  brought,  and 
obtained  the  very  judgment  which  he  prayed  for.  Upon  the 
facts  as  found,  he  was,  however,  entitled  to  such  judgment 
upon  a  different  ground  from  that  assigned  by  the  referees. 
For  this  reason,  independent  of  any  other,  the  judgment 
should  not  be  disturbed.     (Munro  v.  Potter^  34  Barb.  358.) 

II.  The  title  which  the  plaintiff  tendered  to  the  defend- 
ants, in  pursuance  of  his  contract  of  sale,  was  not  subject  to 
any  incumbrance,  nor  was  it  defective.  Upon  well  establish- 
ed principles  of  law,  it  was  free  from  any  reasonable  doubt  as 
to  its  validity  on  account  of  the  covenant  or  provisions  con- 


EINGS-DEOEMBEB,  1862.  503 


Qibert  v.  Peteler. 


tained  in  the  deed  from  Bartlett  to  Fox,  or  any  of  the  cove- 
nants or  provisions  in  any  of  the  subsequent  deeds,  and  the 
defendant's  refusal  to  complete  the  purchase,  and  still  with- 
hold possession,  was  unjustifiable.  As  well  at  common  law 
as  by  force  of  our  statutes,  John  C.  Green  never  had  any  title 
or  interest,  legal  or  equitable,  in  the  premises  in  question,  nor 
had  he  any  equitable  right  that  was  enforceable  against  them. 
1st.  The  provision  contained  in  the  deed  from  Bartlett  to 
Fox  was  not  a  valid  condition,  because  apt  words  to  create 
a  condition  were  not  used,  nor  was  there  any  such  reservation 
contained  in  the  words  of  the  grantor :  the  only  attempt  at 
restriction  being  contained  in  the  covenant  of  the  grantee* 
2d.  If  the  design  is  disclosed  by  this,  or  any  of  the  subse- 
quent deeds,  to  annex,  as  an  incident  to  the  property,  the 
covenant  of  the  ojwner  limiting  the  right  to  build  upon  the 
property,  in  such  a  way  as  might  obstruct  the  view  from  the 
house  of  John  C.  Green,  such  a  reservation  for  the  benefit  of 
the  property  of  John  C.  Green  could  not  be  made  efiectual 
by  covenants  between  the  grantor  and  grantee  of  the  property 
in  question,  either^  as  a  covenant  running  with  the  land,  or 
by  way  of  an  easement  reserved  to  or  for  the  benefit  of  the 
property  of  a  stranger,  or  upon  any  other  equitable  princi- 
ples. 3d.  The  grantor  having  failed  to  reserve  any  right  in 
the  property  in  question,  either  to  his  own  use  or  for  the 
benefit  of  any  property  in  which  he  was  interested,  any  at- 
tempt to  impose  a  restriction  in  the  deed  upon  the  right  of 
the  grantee,  for  the  benefit  of  other  property  in  no  way  con- 
nected with  it  by  privity  of  estate,  would  be  to  create  a  reser- 
vation in  favor  of  a  stranger,  which  would  be  repugnant  to 
the  grant,  and  equally  void,  either  as  a  condition,  covenant, 
or  limitation,  as  if  it  had  attempted  to  restrain  the  owner 
from  aliening  or  committing  waste,  or  occupying,  planting, 
or  improving,  or  requiring  the  payment  of  a  sum  of  money 
to  the  grantor,  upon  any  subsequent  alienation.  4th.  If  any 
such  restriction  was  imposed,  it  has,  under  the  circumstanceB 
of  this  case,  been  discharged,     (a.)  The  covenant  contained 
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in  the  deed  from  Bartlett  to  Fox  was  not  valid  as  a  condition. 
To  constitute  a  valid  condition  in  a  deed,  it  must  be  in  the 
words  of  the  grantor,  by  way  of  exception  from  the  thing 
granted,  and  be  contained  in  the  habendum  or  granting  part 
of  the  deed,  and  must  not  rest  in  the  covenant  of  the  grantee. 
(Co.  Liu.  201  a.  Lord  CornwelVs  caae^  2  CoTce,  71.  Com. 
Dig.  tit.  22,  chap.  23,  §  4.  2  Oreerd.  Cruise,  730.  8hep. 
Touch.  124;  30  Law  Lib.  239.  Perk.  Conv.  744.  WO- 
larcPa  Real  Property,  101.  Vine^s  Abr.,  Cond.  D.  3.)  A 
laxer  rule  prevails  as  to  leases  for  years,  which  are  but  con- 
tracts for  the  possession.  (2  Oreenl.  Cruise,  731,  §  9.  iS%ep. 
Touch.  122,  124.  Co.  Litt.  104  a.  Keppd  v.  BaUey,  2 
Myl.  d  Keen,  517.)  The  provision  in  the  covenant  of  the 
grantee,  that  ^'in  case  of  any  breach  of  this  covenant  the 
land  conveyed  shall  be  forfeited,''  was  merely  in  nomine  pes* 
na,  or  a  forfeiture  "t»  terrorem"  for  breach  of  covenant, 
and  constituted  no  condition.  (1  Saund.  387  b,  note  16. 
(b.)  But  if  otherwise,  and  the  deed  from  Bartlett  to  Fox 
contains  valid  words  of  condition,  they  were  inoperative  in 
the  present  case,  because,  1st.  The  condition  could  only  re- 
serve the  right  of  re-entry  to  the  grantor,  in  the  same  right 
and  seisin  as  was  his  former  estate.  (Shep.  Touch.  121. 
Cruise  Dig.  tit.  13,  §  15.  Inhab.  of  Bangor  v.  Warren,  34 
Maine  B.  324.  Nicoll  v.  N.  Y.  and  Erie  B.  B.  Co.,  2  Kern. 
121.  2  Brest,  on  Cont.  201.  Ives  v.  Van  Auken,  34  Barb. 
666.)  No  instrument  in  writing  was  ever  executed  to  John 
0.  Green  declaratory  of  any  interest  in  trust  for  him,  and  he 
never  had  any  title  or  interest,  legal  or  equitable,  in  the  prem- 
ises conveyed  by  Davis  and  wife  to  Edwin  Bartlett,  by  reason 
of  his  having  advanced  the  purchase  money,  and  procuring 
the  deed  to  be  made  to  Mr.  Bartlett,  under  the  parol  under- 
standing that  the  purchase  was  to  be  for  his  benefit,  or  oth- 
erwise. (2  B.  8.  134,  §§  6,  7.  1  id.  727,  §  1.  Id.  728, 
§§  49,  51.  Padgett  v.  Lavrrence,  10  Paige,  171.  Brewster 
v.  Power,  Id.  569.  Bander  v.  Snyder,  5  Barb.  63.  Lathrop 
T.  Hoyt,  7  id.  69.    Garfield  v.  Hatmaker,  15  N.  T.  Bep. 
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483.)  The  title  by  reverter  "  in  trust  for  the  use  of  said 
John  G.  Green,  his  heirs  and  assigns/'  as  contemplated  by 
this  deed,  and  attempted  to  be  reserved,  was  by  force  of  §  51^ 

1  B.  S.  728,  different  from  that  absolute  estate  which  pre- 
viously existed  in  the  grantor.  Under  the  provisions  of  1 
B.  8.  728,  §  49,  changing  the  rule  of  the  common  law,  this 
attempted  *^  disposition"  of  the  estate  in  the  land  would  by 
the  terms  of  the  deed  eo  instanti  vest  the  title  in  John  C. 
Green  or  his  heirs,  the  cestui  que  trust.  (Lagrange  v.  La^ 
moreuxy  1  Barb.  Gh.  18.)  Even  at  common  law  the  inten- 
tion to  give  the  estate  to  John  C.  Green  would,  by  such  a 
declaration  of  a  use^  immediately  vest  the  title  by  reversion 
in  him  as  cestui  que  use.  {Burton's  Beal  Prop.  524.  JETo^- 
gerston  v.  Hanbury,  5B.  d  C.  101.)  The  condition  was  not 
a  general  condition  of  re-entry,  but  a  special  condition  of 
power  of  entry  limited  by  way  of  use.  (Co.  Litt.  203  a, 
note  3.)  Under  the  terms  of  this  deed  John  C.  Green  or  his 
heirs  would  alone  have  any  right  accruing  from  re-entry,  but 
being  strangers  to  the  deed  they  could  'take  nothing  by  it, 
nor  could  they  enforce  the  right  of  re-entry.  (Doe  v.  Law- 
rence,  4  Taunt.  23.  Co.  Litt.  §  347, 131  a.  Cruise's  Dig.  tit. 
13,  ch.  1,  §  15.  Ch.  of  BraUle  Sq.  v.  (Jrant,  3  Cray,  142. 
4  Kent's  Com.  122,  125-7.  Storer  v.  Gfordon,  3  M.  d  Sd. 
322.    2  Bl.  Com.  154.    Nicoll  v.  N.  Y.  and  Erie  B.  B.  Co., 

2  Kem.  121.  Hombech  v.  Westbrooh,  9  John.  76.  Pollock 
V.  Cronise,  12  How.  Pr.  363.)  2d.  There  being  no  right  or 
interest  remaining  in  the  grantor,  the  condition  attempted  to 
be  imposed  for  the  benefit  of  a  third  person  was  repugnant 
to  the  grant,  and  void  as  against  public  policy.  It  infringed 
the  rules  of  law  against  perpetuities,  by  tending  to  impede 
the  free  circulation  of  the  title  to  real  property,  and  create 
embarrassments  which  were  not  only  injurious  to  the  posses- 
sion, but  tended  to  public  inconvenience.  A  reservation  by 
way  of  condition  is  only  favored  or  tolerated  when  it  is  made 
for  the  benefit  of  the  grantor,  or  of  his  other  property,  or  for 
the  use  of  the  public,  by  way  of  dedication.    (4  KenHs  Com. 
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129-131.  1  Jarm.  on  Wills,  680;  819,  marg.  Hobari, 
170.  Vifi.  Abr.y  Condition  A,  [a.]  Newkerk  v.  Newkerk^ 
2  Caines,  345.  Depeyster  v.  Michael^  2  Seld,  493.  Negus  v. 
Schermerhomy  1  Denio,  448.  Merrifield  v.  Cobleigh,  4  (7imA. 
178.)  The  enforcement  of  this  condition  would  prevent  the 
erection  of  any  useful  building  on  the  premises  in  question, 
and  make  the  value  of  the  lands  in  the  hands  of  the  grantee 
comparatively  valueless.  {Depeyster  .  v.  Michael^  2  8eld. 
498.)  The  release  executed  by  John  C.  Green  (who  had  the 
whole  beneficial  interest)  to  Forgeaud  of  part  of  the  premises 
from  the  operation  of  the  condition,  was  a  release  of  the  whole 
right  of  forfeiture,  although  such  may  not  have  been  intend- 
ed ;  because  the  right  of  re-entry,  given  for  a  breach,  was 
upon  the  entire  premises  originally  conveyed  on  condition, 
and  it  could  not  be  apportioned.  (1  HiU.  on  Bead  Prop* 
388.)  (c.)  The  covenants  of  Fox,  the  grantee,  in  the  deed 
from  Bartlett,  was  not  a  covenant  running  with  the  land. 
Even  if  a  right  of  entry  existed,  it  was  no  reversion  or  other 
estate.  (Nicol  v.  N.  T.  and  Erie  R.  B.y  2  Keman,  121.) 
No  privity  of  estate  existed  between  the  grantor  and  grantee. 
{Osterhout  v.  Shoemaker^  3  Htlly  618.  Depeyster  v.  Michael^ 
2  Seld.  467.  Bawle  on  Cov.  282 ;  2d  ed.  334.  AverOl  y. 
Wilson^  4  Barb.  180.  Bigelow  v.  Finchy  11  id.  498.)  And 
a  covenant  assuming  to  impose  a  charge  upon  the  land  of 
the  covenantor,  but  having  no  relation  to  any  estate  or  inter- 
est remaining  in  the  covenantee,  (whatever  right  it  may  con- 
fer at  law  on  the  person  for  whose  benefit  the  covenant  is 
created,  as  against  the  covenantor  personally,)  cannot  be  en- 
forced against  the  grantees  of  the  covenantor  as  a  covenant 
running  with  the  land.  (Smith's  Lead.  Cos.  5th  Am.  ed. 
123,  125,  140,  142,  176, 181.  Weyman's  Ex'rs  v.  Bingold, 
1  Brad/.  57.  Parish  v.  Whitney y  3  Gray,  516.  Plymouth 
V.  Carver y  16  Pick.  183.  Hurd  v.  CurtiSy  19  id.  459.)  The 
utmost  to  which  the  courts  have  gone,  in  order  to  uphold  any 
such  a  charge  upon  the  lands,  is  where  the  grantor  has  by 
covenant.  re«ert^(2  some  easement  or  privilege  out  of  the  prop- 
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erty  conveyed,  for  the  benefit  of,  and  as  an  appurtenant  to, 
his  other  unconveyed  estate.  (Smith's  Lead.  Gas.  5tk  Am. 
ed.  143,  145.  Hills  v.  MiUer,  3  Faige,  256.  Barrow  v. 
Richardson,  Id.  351.  Tusk  v.  Moxay,  2  Phil.  Ch.  774. 
Cole  V.  Sims,  23  Ung.  L.  .&  Eq.  Rep.  584.  Whatman  v. 
CHhson,  9  Sim.  196.  Jfanw  v.  Stephens,  10  Jurist,  Q50f; 
15  iStm.  377.)  Or  some  mutual  agreement  exists  for  the  im- 
provement of  property,  (including  that  of  the  grantor,)  ac- 
cording to  some  general  plan  which  the  covenant  promotes, 
in  which  case  any  of  the  several  persons  parties  to  the  agree- 
ment, or  their  grantees,  may  restrain  its  violation  to  their 
prejudice.  (Tallmadge  v.  East  River  Bank,  2  Duer,  615. 
Brouwer  v.  Jones,  23  Barb.  153.)  2.  Such  a  covenant, 
made  for  the  benefit  of  a  third  person,  or  of  his  property, 
which  is  unconnected  by  title  with  land  of  the  grantor,  or 
with  any  such  general  plan  of  improvement,  is  collateral,  and 
cannot  be  enforced  by  him  against  the  land  of  the  covenantor, 
or  his  grantees,  either  at  law  or  in  equity.  (  Vyvyan  v.  -4r- 
thur,  IB.dC.  410.  Homheck  v.  Westbrook,  9  John.  73. 
Storer  v.  Gordon,  3  M.  dk  S.  322.  Addison  on  Cont.  295, 
note  a.     Co.  LiU.  385  a.    Allen  v.  Culver,  3  Denio,  284.) 

3.  Although  the  covenant  made  by  the  grantee  '^  for  himself 
and  his  heirs,  executors  and  assigns,"  may  have  evinced  a 
general  purpose  thereby  to  bind  the  land  for  the  benefit  of 
the  land  of  a  stranger,  such  an  intention  was  inconsistent 
with  well  established  rules  of  law,  and  the  means  adopted 
were  ineffectual  to  accomplish  such  an  object.  (Doctor  and 
Student,  67.  Shep.  Touch,  86.  Fairbush  v.  Godwin,  5 
Foster,  N.  H.  425.  Hunt  v.  Rousmanier,  1  Pet.  1.)  The 
relations  between  the  parties  must  be  such  as  to  render  the 
intent  effectual.     (1  Smith's  Lead.  Ca.  2d  Am.  ed.  123.) 

4.  To  give  effect  to  such  a  covenant  would  be  "  a  bold  at- 
tempt to  create  new  kinds  of  liability,  and  new  species  of  es- 
tate." (Keppel  V.  Bailey,  2  M.  d  K.  517.)  (d.)  The 
several  covenants  of  Fowler  with  Fox,  of  Forgeaud  with 
Fowler,  of  Belmont  with  Forgeaud  and  of  Yanderbilt  with 
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Belmont,  to  perform  the  covenant  of  the  grantee  in  the  deed 
from  Bartlett  to  Fox,  were,  for  the  same  reasons,  ineffectual 
to  create  any  easement  appurtenant  to  the  land  of  John  C. 
Green,  and  were  nothing  more  than  personal  covenants, 
amounting  to  mere  declarations  that  the  property  was  con- 
veyed subject  to  the  legal  force  and  effect  of  the  covenant  in 
the  deed  to  Fox.  (King  v.  Whitely,  10  Paige,  465.  Trot- 
ter V.  Hughesy  2  Kern.  78.)  (c.)  The  conveyance  of  the 
property  by  Fox  to  Fowler,  "  subject"  to  that  covenant,  was 
not  a  recognition  or  affirmance  of  its  validity,  nor  an  assump- 
tion of  any  such  liability.  (JVolveridge  v,  Stewar,  1  Crom. 
(&  Mees.  644.  Belmont  v.  Coman,  22  N.  T,  Hep.  438.  Cul- 
ver V.  Siaaon,  3  Comst.  266.)  (/.)  Neither  the  assertion  in 
the  quit-claim  deed  from  Griffin,  Griswold  &  Green  to  For- 
geaud,  in  reference  to  that  covenant,  that  it  was  not  intended 
to  affect  "  the  said  restriction,"  nor  to  be  deemed  as  waiving 
or  evading  the  rights  of  John  G.  Green,  ^'  as  set  forth  in  the 
condition,  covenant  or  restriction"  contained  in  the  deed  from 
Bartlett  to  Fox,  nor  the  recital  in  the  release  of  the  cot- 
tage from  the  covenant,  executed  by  John  C.  Green  to  For- 
geaud,  that  '^  the  aforesaid  restriction  or  covenant"  was  made 
and  reserved  for  his  (Green's)  benefit,  gave,  nor  were  they 
intended  to  give,  any  additional  force  or  effect  to  the  cove- 
nant beyond  what  it  already  possessed.  That  it  was  intended 
for  his  benefit  is  very  probable,  but  if  he  had  any  pre-existing 
right  none  of  these  instruments  had  any  effect  to  affirm  them, 
or  to  operate  otherwise  than  as  a  release  pro  tanto  to  dis- 
chai^  any  condition  or  obligation.  The  utmost  that  can  be 
claimed  to  be  matter  of  recitals  of  fact  in  these  releases  is, 
that  the  covenant  was  intended  for  the  benefit  of  John  0. 
Green ;  the  other  statements  are  conclusions  of  law  as  to  the 
character  or  effect  of  Fox's  covenant.  {Bigelow  v.  Finch, 
11  Barb.  498.) 

III.  The  condition  being  void,  and  the  covenant  ineffectual, 
either  as  a  covenant  running  with  the  land  or  by  way  of 
reservation  of  some  easement,  benefit  or  privilege  to  any 
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other  land  of  the  covenantee,  there  was  no  charge  or  incum- 
brance upon  the  land  in  favor  of  John  C.  Green  which  could 
be  enforced  upon  any  other  equitable  principle.  The  case 
repels  any  imputation  of  personal  knowledge  on  the  part  of 
the  plaintiff  of  any  of  these  covenants,  and  particularly  of 
the  circumstances  under  which  John  C.  Green  had  been  con- 
cerned in  vesting  the  title  in  Mr.  Bartlett's  name ;  but  were 
this  otherwise,  his  knowledge  that  the  previous  owner  had 
attempted  to  create  a  burthen  upon  the  land  inconsistent  with 
the  nature  of  the  property,  and  unknown  to  the  rules  of 
law,  cannot  bind  him  by  affecting  his  conscience.  (Keppel 
Y.Bailey,  2  Myl  d  K.  517.) 

lY.  This  action  was  brought  after  the  plaintiff  had  offer- 
ered  to  convey,  and  on  the  defendants'  refusal  to  take,  a  title 
which  (unless  the  matters  before  considered  should  be  held 
to  constitute  an  incumbrance  or  cloud  upon  the  title)  was 
unexceptionable.  The  defendants,  after  full  knowledge  of 
the  supposed  defect  in  the  title,  although  refusing  to  accept 
a  conveyance,  still  insisted  on  retaining  possession.  By  their 
answer,  they  defend  their  possession  and  claim  damages  in 
case  the  plaintiff  should  recover  back  the  property,  or  that 
the  plaintiff  should  convey  such  title  as  he  could  make  with 
a  rebate  from  the  contract  price  by  reason  of  any  defect  in 
the  title.  This  latter  redress  the  referees  afforded,  but  it  not 
being  accepted,  the  plaintiff  was  adjudged  to  have  the  right 
to  recover  possession.  Upon  discovery  of  the  alleged  imper- 
fection in  the  title  the  vendees  did  not  attempt  to  rescind 
the  contract,  but  insisted  on  retaining  possession  of  the 
property.  Even  if  the  title  offered  them  was  liable  to  any 
just  exception,  they  had  no  right  to  hold  on  to  the  property 
and  at  the  same  time  claim  damages  for  an  entire  rescission 
of  the  contract.  If  they  chose  to  rescind  the  contract,  they 
ought  to  have  surrendered  possession.  As  they  refused  the 
equitable  terms  upon  which  the  referees  adjudged  they  might 
retain  possession,  the  plaintiff  was  clearly  entitled  to  the 
judgment  awarded  him.     {Wright  v.  Delafiddy  2'i  Barb. 


510  OASES  IN  TH£  SUPREME  COURT. 

Gibert  v.  Peteler. 

498.  Caswell  v.  Black  Riv.  Manuf,  Co.,  14  John.  453.  Mcrt 
V.  Smedburghy  8  Paige,  600.)  1.  They  had  no  lien  for 
the  improvements  they  had  put  upon  the  property.  2.  No 
such  lien  exists  in  any  case  on  behalf  of  the  vendee,  unless 
the  vendor  is  insolvent.*  {Hill.  Vend.  4SiAy  §  15.  Eyler  v. 
CrabbSy  2  Maryland  Hep.  164.  Richardson  v.  Stilliner, 
12  GiU&J.  ATI.)  3.  If  it  had  existed,  it  would  not  have 
conferred  any  right  to  retain  possession.  4.  The  vendee 
would  only  be  entitled  to  recover  such  portion  of  the  pur- 
chase money  as  he  had  advanced,  as  if  the  sale  had  be-en  eaae- 
cuted.  The  improvements  he  put  on  the  property  were  in 
no  sense  part  of  the  purchase  money.  Had  a  deed  been 
executed  the  $57,500  would  have  been  its  actual  consider- 
ation, and  so  much  of  that  sum  as  had  been  paid  would  be 
the  extent  of  damages  recoverable  upon  any  breach  of  the 
agreement  to  convey,  or  of  the  deed  after  it  had  been  exe- 
cuted. Conger  v.  Weaver,  20  JV.  Y.  Rep.  140.  Peters  v. 
McKeon,  4  Denio,  546.)  5.  No  such  right  of  lien  is  alleged 
or  sought  to  be  enforced  by  the  answer. 

y.  The  referees  made  a  disposition  of  the  case  presented 
by  the  pleadings  most  favorable  to  the  defendants.  Blend- 
ing law  and  equity,  they  sustained  their  defense  of  the 
possession  upon  the  terms  asked  by  the  answer,  by  decreeing 
a  specific  performance,  and  making  what  they  regarded  as  a 
just  rebate  from  the  contract  price  for  the  assumed  inability 
to  give  a  good  title.  The  alternative  relief  prayed  for,  to 
wit,  their  damages  in  case  the  plaintiff  recover  back  said 
property  by  reason  of  his  inability  or  refusal  to  fulfill  said 
contract,  &c.,  was  not  the  subject  of  a  counter-claim  in  an 
action  of  ejectment,  to  try  the  possession-title  which  was 
founded  upon  an  alleged  continuous  tort  or  trespass,  {Burns 
V.  Nevinsy  27  Barb.  493.) 

By  the  Court,  Ehott,  J.  The  premises  to  which  this  con- 
troversy relates  consist  of  two  parcels;  one,  the  westerly 
portion,  designated  in  the  report  of  the  referees  the  Hotel ' 


KINQS— DSOEMBER,  1862.  511 


Gibert  v.  Peieler. 


plat;  the  other,  or  easterly  part,  designated  the  Bartlett 
plat.  There  is  no  question  of  the  ability  of  the  plaintiff  to 
convey  a  good  title  to  the  former  of  these.  The  two  parcels 
were  contracted  to  be  sold  together,  however,  and  as  one 
piece  of  land.  They  are  not  distinguished  in  the  contract, 
but  Gibert  agrees  to  sell  and  convey  to  Peteler,  lands  in  New 
Brighton  lying  between  certain  streets,  and  including  all  these 
premises.  The  plaintiff's  title  to  the  whole  property  is  de- 
rived from  one  Fox.  Fox  obtained  his  title  by  two  convey- 
ances. One  was  from  a  person  named  Davis,  dated  October 
14th,  1846,  of  the  Hotel  plat.  This  was  an  absolute  deed, 
and  conveyed  a  perfect  and  unqualified  title.  This  Davis  was 
originally  the  owner  of  the  whole,  and  his  title  was  absolute 
in  fee.  But  on  the  14th  of  September,  1846,  before  his  deed 
to  Fox,  Davis  had  conveyed  what  was  afterwards  known  as 
the  Bartlett  plat  to  Edwin  Bartlett.  The  deed  from  Davis  to 
Bartlett  was  absolute,  like  the  other,  and  contained  no  re- 
striction. But  it  appears  that  Bartlett  took  this  title  at 
the  request  of  one  John  C.  Green,  who  was  the  owner  of  cer- 
tain adjoining  premises  which  he  desired  to  protect.  Green 
advanced  the  purchase  money,  and  Bartlett  held  the  title  for 
him,  and  subject  to  his  direction,  although  there  was  no  writ- 
ten evidence  of  the  arrangement.  On  the  30th  of  October, 
1846,  Bartlett,  at  Green's  request  and  by  his  direction,  con- 
veyed the  strip  of  which  he  thus  held  the  title  to  Fox,  who 
was  already,  by  Davis'  deed,  the  owner  of  the  residue.  This 
deed  of  Bartlett  contained  a  provision  in  the  form  of  a  cove- 
nant by  the  party  of  the  second  part,  (Fox,)  his  heirs,  ex- 
ecutors, administrators  and  assigns,  to  and  with  Bartlett,  his 
heirs  and  assigns,  not  to  erect  or  permit  to  be  erected  at  any 
time  thereafter,  on  any  part  of  the  premises,  any  building 
whereby  the  view  or  prospect  of  the  bay  from  the  dwelling 
house  of  John  C.  Green  could  be  obstructed  or  impaired,  un- 
less Green  should  first  destroy  his  own  prospect  by  building 
on  his  own  lot.  The  deed  added  a  clause  of  forfeiture  in  fa- 
vor of  Green  in  the  event  of  a  breach  of  this  covenant.    It 
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was  not  signed  or  executed  by  Fox.  Fox  afterwards  con- 
veyed to  Theodosius  0.  Fowler^  subject  to  this  covenant  and 
to  an  express  stipulation  by  Fowler  to  observe  it  Fowler 
conveyed  to  Victor  Forgeaud^  subject  to  the  same  covenant 
and  stipulation.  Forgeaud  obtained  also  a  release  and  quit- 
claim of  title  from  Oreen,  but  with  a  clause  preserving  the 
restriction  as  to  building,  &c.  At  or  about  this  time  there 
was  erected  a  stone  cottage  upon  the  Bartlett  lot,  and  Green 
afterwards  by  a  deed,  reciting  that  he  was  the  person  for 
whose  benefit  the  restriction  was  imposed,  released  Forgeaud 
from  the  restriction  as  to  the  land  occupied  by  this  cottage,  but 
with  a  proviso  that  this  should  not  remove  the  restriction  or 
impair  his  rights  as  to  the  residue  of  the  premises.  After 
this,  Forgeaud  conveyed  to  August  Belmont  by  a  deed  con- 
taining an  express  covenant  on  the  part  of  Belmont  to  abide 
by  the  restrictions  in  the  deed  to  Forgeaud ;  this  latter  deed, 
however,  like  the  others,  not  being  signed  by  the  grantee. 
Belmont  conveyed  to  Yanderbilt  by  a  deed  in  similar  terms. 
From  Yanderbilt  the  title  passed  to  the  plaintiff  by  various 
mesne  conveyances,  none  of  which  contained  any  express  cov- 
enant or  restriction,  but  all  of  which  referred  to  the  deed 
from  Yanderbilt  to  his  next  grantee ;  which  latter  deed  refer- 
red to  the  deed  from  Belmont  to  Yanderbilt  which  contained 
the  restriction. 

Although  the  plaintiff  is  not  shown  to  have  had  express 
notice  of  this  restriction,  yet  as  the  conveyances  under 
which  he  holds  refer  to  deeds  in  which  it  is  contained,  and 
these  deeds  are  recorded,  he  must  be  taken  to  have  had 
notice  of  the  existence  of  such  a  restriction  in  the  original 
deeds,  and  of  its  consequences. 

John  0.  Gre^en,  in  whose  favor  this  covenant  was  made, 
may  be  admitted  to  be  a  stranger  to  the  legal  title,  and  prob- 
ably not  able  to  bring  an  action  at  law  upon  the  covenant, 
against  the  plaintiff,  or  to  enfore  it  as  a  condition  divesting 
the  legal  estate,  upon  a  breach.  But  the  remedy  in  equity 
for  the  enforcement  of  such  a  restriction  imposed  upon  land 
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by  the  owner,  does  not  depend  upon  the  existence  of  a  con-* 
cnirent  remedy  at  law.  The  observations  of  Lord  Brougham 
in  Keppd  t.  Baileyy  (2  M,  d  K.  54,)  if  intended  to  express 
such  an  opinion,  are  distinctly  disapproved  by  Lord  Cotton- 
ham  in  Twik  v.  Moocay^  (2  Phil.  TI^)  In  this  latter  case 
Lord  Oottenham  granted  an  injunction  in  favor  of  a  ven- 
dor, a^inst  a  subsequent  purchaser  from  his  grantee,  i;o  en^ 
force  a  covenant  of  that  grantee  as  to  the  use  of  his  own 
premises,  which  did  not  run  with  the  land,  and  was  not  con- 
tained in  the  deed  to  the  last  purchaser.  The  case  was  placed 
distinctly  upon  the  equity,  whi^  it  was  conceded  might  have 
been  created  as  well  by  an  agreement,  as  by  a  covenant,  pro- 
vided the  subsequent  purchaser  had  notice  of  it.  In  Cole  t. 
8im8  (23  Eng.  L.  dt  E.  384)  the  lords  justices  of  appeal 
affirmed  an  injunction  of  the  vice -chancellor,  in  a  case  very 
similar  to  the  present,  upon  the  question  of  notice,  and  where 
also  there  was  no  remedy  at  law.  So  in  Whatman  v.  GV&- 
son,  (9  Sim.  196,)  Schrieber  v.  Greedy  (10  id.  35,)  and  Mana^ 
T.  BtephenSy  (15  id.  377,)  similar  agreements  as  to  the  use 
of  property  were  enforced  by  injunction,  in  cases  where  there 
was  no  privity  between  the  present  parties,  and  no  remedy  at 
law.  The  principal  cases  in  our  own  courts  are  referred  to  in 
Brouwer  v.  Jones,  (23  Barb.  163, 160,)  in  which  a  covenant 
not  to  use  certain  premises  in  a  particular  way  was  enforced 
against  a  purchaser,  in  favor  of  a  previous  purchaser  of  lands 
in  the  same  tract  from  the  same  grantor.  This  was  upon  the 
ground  that  the  covenant  was  intended  for  the  benefit  of  the 
owners  of  the  whole  tract,  and  created  an  easement  or  servi- 
tude in  the  lands  conveyed  as  a  servient  tenement,  which 
would  be  enforced  at  the  instance  of  any  owner  of  any  part 
of  the  tract  for  whose  benefit  it  was  created.  In  the  case  of 
Barrow  v.  Richard  (8  Paige,  351)  the  plaintiff  and  defend- 
ants were  alike  purchasers  of  lots  in  a  particular  tract  froitn 
one  Mercein.  The  plaintiff  first  purchased  lot  No.  11  in  this 
block,  and  the  defendants  afterwards  received  conveyances  of 
lots  12, 13.  All  the  deeds  contained  covenants  against  cer- 
Voi,.  XXXVIIL  33 
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tain  uses  of  the  lots.  But  the  covenant  or  agreement  in  the 
plaintiff's  deed  would  neither  have  created  any  l^al  liability 
against  subsequent  purchasers  of  the  lots,  nor  any  privity  be- 
tween them  and  the  first  grantor.  Yet  the  chancellor  fast- 
ened upon  the  language  of  the  covenants  in  the  subsequent 
deeds,  which  were  expressed  to  be  for  the  benefit  of  the 
''neighboring  inhabitants/'  and  held  that  every  such  deed 
created  an  equity  in  favor  of  all  the  owners  of  adjoining  lots  in 
the  block.  This  case,  as  well  as  Brouwer  v.  Jones  which  fol- 
lowed it — and  both  I  think  are  correctly  decided — is  import- 
ant to  show  that  the  action  df  courts  of  equity  in  such  cases 
is  not  limited  by  rules  of  legal  liability,  and  does  not  depend 
upon  l^al  privity  of  estate,  or  require  that  the  party  invok- 
ing the  aid  of  the  court  should  come  in  under  and  after  the 
covenant.  A  covenant  or  agreement  restricting  the  use  of 
any  lands  or  tenements  in  favor  or  on  account  of  other  lands, 
creates  an  easement  and  makes  one  tenement,  in  the  language 
of  the  civil  law,  servient  and  the  other  dominant ;  and  this 
without  regard  to  any  privity  or  connection  of  title  or  estate 
in  the  two  parcels,  or  their  owners.  All  that  is  necessary  is 
a  clear  manifestation  of  the  intention  of  the  person  who  is  the 
source  of  title,  to  subject  one  parcel  of  land  to  a  restriction 
in  its  use  for  the  benefit  of  another ;  whether  that  other  be- 
long at  the  time  to  himself  or  to  third  persons,  and  sufficient 
language  to  make  that  restriction  perpetual. 

The  referees  were  correct  in  their  conclusion  in  this  case 
that  the  Bartlett  lot  was  subject  to  an  easement  or  servitude 
in  favor  of  the  lands  of  John  C.  Green,  which  was  a  defect  or 
incumbrance  upon  the  title,  so  that  as  to  that  part  of  the 
premises  contracted  to  be  sold,  the  plaintiff  was  disabled  from 
giving  the  title  which  he  had  contracted  for.  The  question 
now  arises,  what  are  the  respective  rights  and  obligations  of 
these  parties,  under  this  state  of  facts.  The  present  is  an  ac- 
tion of  ejectment  by  the  vetidor  against  the  vendee  or  his 
assigns  who  were  in  possession.  The  defendants  having  re- 
ftised  the  plaintiff's  title,  cannot  of  course  retain  the  posses- 
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rion  of  the  premises  as  vendees.  But  they  set  up  the  facts 
of  the  contract  and  the  title,  and  the  plaintiff's  inability  to 
perform.  They  also  aver  that  having  taken  possession  under 
the  contract,  they  expended  in  good  faith  a  very  large  sum  in 
permanent  improvements,  relying  upon  the  plaintiff's  ability 
to  perform  the  contract  and  to  make  a  good  title.  They  ask 
a  judgment  for  damages,  or  that  the  plaintiff  be  directed  to 
convey  such  title  as  he  may  have,  with  a  deduction  from  the 
contract  price  for  the  imperfection  of  his  title.  The  answer 
does  not  indicate  an  election  by  the  defendants  between  aban- 
doning the  contract  altogether,  and  receiving  a  partial  per- 
formance with  compensation.  The  vendee  in  such  a  case  has 
such  an  election,  which  he  may  indicate  by  the  form  of  his 
action,  or  where,  as  in  the  present  case,  no  objection  is  taken 
to  the  time  or  the  mode  of  the  election,  he  may  be  allowed 
by  the  judgment  an  opportunity  to  exercise  it.  The  defense 
to  the  present  action  has  the  same  scope  and  effect  as  a  cross 
action,  or  suit  in  equity  for  performance  of  the  contract,  or 
for  the  appropriate  remedies  of  the  vendee  under  it,  and 
should  result  in  a  similar  judgment,  upon  a  sufficient  state 
of  facts.  The  claim  for  compensation  for  the  expenditures  of 
the  vendee  is  made  in  this  answer  in  the  form  of  a  demand  or 
counter-claim  of  mere  damages  at  law  for  the  non-perform- 
ance of  the  contract.  It  is  not,  however,  my  intention  to 
consider  what  would  be  the  measure  of  damages  in  an  action 
at  law,  for  the  failure  of  the  plaintiff  to  comply  with  this 
contract,  or  to  what  extent  such  a  counter-claim  could  be 
interposed  in  a  suit  like  the  present.  The  defense  may  prop- 
erly be  disposed  of  here  in  its  equitable  aspect.  The  answer 
asks,  as  I  have  already  stated,  for  such  a  title  as  the  plain- 
tiff can  make,  with  compensation  for  the  defects,  or  for  such 
other  relief  as  the  facts  may  justify.  There  is  no  dispute  that 
expenditures  were  made  by  the  defendants,  as  stated  in  the 
answer,  in  permanent  improvements,  in  good  faith  and  rely- 
ing upon  the  performance  of  the  agreement,  to  an  amount  of 
4^bout  ^^,000.    Whether  such  expenditures  could  be  recov- 
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•ered  back  of  a  yendor  who  had  failed  or  been  unable  to  mti» 
a  perfect  .title,  or  whether  they  could  be  made  a  lien  upon 
tiie  premiflCS;  in  a  case  where  the  expenditures  were  not  spe- 
cified or  demanded  by  the  contract,  is  probably  an  opisn  ques- 
tion in  this  state.  In  Putnam  v.  Biichie  (4  Paigcy  390, 404} 
the  chancellor  declined  to  make  such  an  allowance  for  im- 
provements in  favor  of  a  purchaser  who  had  made  his  expen- 
ditures for  the  improvements  in  good  faith,  and  supposing 
that  he  was  the  owner  under  a  conveyance  which  turned  out 
to  be  void.  The  chancellor  refused  to  stay  the  enforcement 
of  the  l^al  title  until  compensation  was  made  for  these  ex- 
penditures, intimating  that  his  opinion  would  be  different  in 
a  case  where  the  legal  title  was  in  the  person  who  had  made 
the  improvements  in  good  faith,  and  the  equitable  title  in 
another,  who  was  thus  compelled  to  resort  to  equity  for  re- 
liefy  and  would  then  be  required  to  do  equity  himself.  This 
case  was  disapproved  by  Judge  Story  in  Bright  v.  Boyd,  (1 
Story'8  Bep,  478.) 

There  the  owner  of  an  estate  was  subjected  t.o  a  deduction 
in  fiftvor  of  a  bona  fide  possessor,  in  an  action  against  the  lat- 
ter for  rents  and  profits  afber  a  recovery  upon  a  legal  title,  to 
the  extent  of  the  amount  expended  in  good  faith  for  perma- 
nent improvements.  The  case  perhaps  does  not  quite  come 
up  to  the  opinion  upon  the  present  point,  since  the  suit  was 
a  bill  in  equity  for  an  account  of  the  rents  and  profits,  and 
the  maxim  that  he  who  seeks  equity  must  do  equity,  might 
be  directly  applied,  although  the  foundation  of  the  suit 
was  a  legal  title.  In  the  case  of  King  v.  Thofhaon^  (9  Pet, 
204,)  in  the  supreme  court  of  the  United  States,  the  plain- 
ti£G9  were  the  vendees,  who  filed  a  bill  for  specific  perform- 
ance, the  legal  title  being  in  the  defendants.  The  contract 
was  proved,  but  it  was  indeterminate  as  to  the  person  in 
whom  the  title  was  to  be  vested,  or  the  conditions  of  the  con- 
veyance. The  specific  performance  was  therefore  denied,  but 
the  vendees  were  allowed  the  benefit  of  their  expenditures, 
and  the  premises  were  directed  to  be  sold  to  repay  them. 
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Thifl  case  goes  farther  than  the  case  before  Judge  Stoiy,  and 
can  hardly  he  reconciled  with  the  opinion  of  Ohancellor 
Walworth. 

There  is  however  a  feature  in  the  present  case  which  will 
distinguish  it  from  those  which  have  been  referred  to.  The 
contract  here  called  for  and  required  the  expenditures  which 
the  defendants  have  made.  They  have  made  expenditures 
not  only  in  good  faith,  and  relying  upon  the  execution  of  the 
agreement  by  their  vendorsi  but  in  actual  and  direct  compli"> 
fmce  with  their  own  covenants  in  that  agreement.  Under 
such  circumstances  I  cannot  hesitate  to  hold,  that  the  vendor 
who  has  been  unable  to  perform  the  contract,  cannot  recover 
the  possession  of  the  lands,  without  repaying  expenditprep 
which  were  made  under  the  stipulations  of  the  agreement 
itself,  by  which  possession  was  given,  and  for  his  security,  if 
not  for  his  benefit 

I  am  therefore  of  opinion  that  if  the  defendants  elect  to 
rescind  this  agreement  in  toto,  they  are  entitled  to  be  repaid 
the  amount  which  they  have  expended  in  compliance  with 
its  terms  in  permanent  improvements ;  and  that  such  amount 
should  be  made  a  lien  upon  the  premises,  or  its  payment  a 
condition  to  the  surrender  or  recovery  of  their  possession  by 
the  legal  owners. 

If,  however,  the  defendants  elect  to  receive  such  a  title  as 
the  plaintiff  can  make,  with  compensation  for  the  deficiency, 
they  have  the  right  to  ask  for  a  judgment  to  that  effect  Th0 
referees,  by  their  judgment,  directed  that  the  portion  of  the 
premises  which  has  been  described  as  the  Hotel  p}at^  and  as 
to  the  title  to  which  no  difficulty  arises,  should  be  conveyed 
to  the  defendants,  and  not  the  residue,  and  tiiat  a  deduction 
of  $17,760  with  interest  should  be  made  from  the  contract 
price  of  the  whole  property,  for  the  failure  to  convey  the 
Bartlett  strip.  This  however  is  not  the  performance  or  the 
compensation  to  which  the  defendants  are  entitled.  The 
lands  contracted  to  be  sold  to  them  were  sold  and  to  be  con- 
veyed as  one  parcel.    However  susceptible  of  division  they 
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may  be,  and  although  they  had  been  divided  in  the  fonner 
history  of  the  title,  yet  the  purchase  was  entire,  and  the  de- 
fendants ure  not  to  be  compelled  to  take  a  part  only  of  what 
they  agreed  to  buy  as  an  entirety.  The  compensation  for  the 
deficiency,  in  cases  where  performance  is  decreed  in  part, 
consists  in  an  abatement  from  the  price,  for  the  diminution 
in  value  of  the  whole  property  in  consequence  of  defects  or 
incumbrances,  and  not  in  a  deduction  of  what  may  be  sup- 
posed to  be  a  proportionate  part  of  the  whole  price  for  a  part 
not  conveyed  at  all,  with  a  conveyance  only  of  the  residue. 
There  are  indeed  some  cases  to  be  found  in  the  books  of  a 
partial  performance  decreed,  by  a  conveyance  of  a  portion 
only  of  the  property  and  a  consequent  abatement  of  price, 
but  they  will  be  found  to  be  cases  where  the  premises  sold 
consisted  of  distinct  parcels,  purchased  separately,  and  hav- 
ing distinct  prices.     (  2  Sand/.  298.     6  John.  Ch.  38.) 

The  conclusions  of  the  referees  in  this  case  as  to  the  reme- 
dies to  which  these  parties  were  entitled,  were  erroneous. 
The  defendants  are  entitled  to  elect  whether  they  will  re- 
scind the  contract  in  toto,  and  receive  back  their  expendi- 
tures under  it,  or  will  receive  such  a  Conveyance  of  the  whole 
property  as  the  plaintiff  can  give,  paying  him  the  price  stip- 
ulated, less  such  deduction  as  may  be  just  for  the  defect  oc- 
casioned by  the  covenant  in  favor  of  John  C.  Green.  The 
plaintiff  cannot  recover  the  possession  of  the  premises  until 
the  defendants  have  had  the  opportunity  to  make  their  elec- 
tion, and  have  it  complied  with,  either  by  the  repayment  to 
them  of  their  expenditures,  or  by  the  payment  of  the  sum 
which  shall  be  fixed  as  the  proper  purchase  money ;  upon  a 
tender  of  a  conveyance  of  the  plaintiff's  title. 

The  judgment  is  reversed  and  a  new  trial  ordered  at  the 
circuit    The  costs  will  abide  the  final  direction  of  the  court 

[SjiraB  Qbvebal  Tebx,  December  8,  1862.  EmaUf  LaU  and  JBrown^  Jus- 
tioefl.] 
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An  action  may  be  brought  by  preferred  creditors  in  an  assignment  for  the  b«i- 
eflt  of  creditors,  in  behalf  of  themselyes  and  other  creditors  of  the  assign- 
or, against  the  assignee,  for  an  accounting,  and  to  obtain  a  Judgment  that  the 
defendant  dose  up  his  trust  by  couTerting  the  property  into  money  and  dis- 
tributing  the  same  under  the  assignment }  where  the  creditors  are  so  numer- 
ous that  it  would  be  impracticable  for  theplaintifiEs  to  bring  them  all  before 
the  court 

▲  hoeUle  interest  which  will  prevent  the  Joining  of  parties  as  plainti  A,  within 
the  meaning  of  the  cases,  occurs  when  the  plaintiff  makes  a  claim  which 
is  antagonistic  to  the  claim  of  another. 

It  cannot  occur  when  the  legal  rights  of  the  parties  are  the  same,  and  the  only 
question  is  as  to  the  expediency  of  having  those  rights  enforced  at  a  partic- 
ular time ;  unless  as  to  some  of  the  parties,  it  is  expedient  that  the  righta 
should  be  enforced  at  one  period,  while  as  to  others  it  is  expedient  that 
they  should  be  enforced  at  another  period. 

Where  the  right  to  have  the  assigned  property  conyerted  into  cash  is  common 
to  all  the  creditors,  the  only  question  being  as  to  the  time  when  it  shall  be 
done,  there  is  no  antagonism. 

▲  mere  difference  of  opinion,  among  the  creditors,  as  to  the  best  time  for 
disposing  of  the  assigned  property,  does  not  constitute  a  hostility  of  interest 

Where  assigned  property  consisted  in  part  of  real  estate,  occupied  as  a  ship 
yard,  which  the  extension  of  an  avenue  had  rendered  unsuitable  for  that 
purpose,  and  the  property  was  not  likely  to  be  purchased  by  any  one  for  that 
use,  but  it  was  suitable  for  other  purposes ;  there  being  no  present  prospect 
of  a  rise  in  value,  and  the  creditors  not  all  agreeing  to  allow  the  assignee 
farther  to  continue  his  efforts  to  sell  the  property  at  private  sale ;  Held 
that  it  was  a  proper  case  for  directing  the  assignee  to  sell  the  property  at 
pnblic  auction,  if  not  sooner  sold  at  private  sale. 

npEUS  was  an  appeal  from  a  judgment  entered  upon  the 
X  report  of  a  referee.  The  material  facts  are  fully  stated 
in  the  opinion  of  the  court. 

N.  Dane  EUingwood,  for  the  appellant. 

,    E.  More,  for  the  respondents. 

By  the  Courtj  Babnabd,  J.  The  plaintiffs  are  preferred 
creditors  in  a  general  assignment  made  by  William  H.  Brown, 
to  the  defendant,  for  the  benefit  of  his  creditors.    The  action 


g20  OASES  IK  THE  SUPREME  OOUBT. 

Brooks  V.  Peck. 

is  brought  to  obtain  an  acconnting,  and  to  obtain  judgment 
that  the  defendant  close  up  his  trust  by  converting  the  prop- 
erty in  hand  into  money  and  distributing  the  same  under 
ihe  assignment  The  complaint  alleges  that  the  action  is 
brought  as  well  on  behalf  of  the  plaintifib  as  on  behalf  of 
all  the  other  creditors  of  William  H.  Brown  who  were  such 
creditors  at  the  time  of  the  assignment,  and  still  are.  It  is 
then  alleged  that  there  are  a  large  number  of  such  creditors, 
and  exoept  the  prefecred  creditors  the  plaintiflb  haye  no 
means  of  knowing  who  the  creditors  are,  or  their  number ; 
but  they  are  informed  and  believe  that  they  are  very  numer- 
ous, and  that  it  would  be  impracticable  and  inconvenient  to 
make  them  all  parties,  in  any  other  way  than  by  suing  on 
behalf  of  all. 

An  answer  having  been  put  in,  the  cause  was  referred. 
The  referee,  on  the  27th  of  June,  1859,  made  his  report, 
whereby  he  found  as  matter  of  fact  (among  other  things) 
that  there  were  thirteen  preferred  creditors ;  that  the  credit- 
ors of  Brown  were  so  numerous  that  it  would  have  been  im- 
practicable for  the  plaintiffs  to  have  brought  them  all  before 
the  court ;  that  the  assignor  owned  certain  real  estate  which 
at  the  time  of  the  assignment  was  occupied  as  a  ship  yard, 
but  that  the  extension  of  avenue  D  has  rendered  it  unsuitable 
for  a  ship  yard,  and  that  said  property  is  not  likely  to  be 
purchased  by  any  one  for  ship  building  purposes ;  but  that 
it  is  suitable  for  a  coal,  brick  or  lumber  yard,  and  for  manu- 
£GU3turing  and  commercial  purposes ;  that  the  creditors  do  not 
all  agree  and  the  plaintiffii  do  not  agree  to  let  the  assignee 
further  continue  his  efforts  to  sell  said  property  at  private 
sale,  and  that  there  is  no  present  prospect  of  such  a  rise  in 
the  value  of  the  property  as  to  warrant  longer  holding  on 
to  it  And  the  referee  found  as  matters  of  law  that  the 
assignee  should  proceed  to  sell  the  property  at  public  auc- 
tion, if  not  sooner  sold  at  private  sale.  Upon  this  report 
judgment  was  entered,  simply  directing  the  assignee  to  sell 
this  property  at  auction,  and  giving  some  special  directions 
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as  to  the  sale.  To  all  the  above  findings  of  fact,  as  well  as 
the  findings  of  law,  the  defendant  excepted.  The  point  made 
by  the  defendant  on  this  appeal  is  that  this  is  not  an  action 
which  can  be  brought  by  one  creditor  on  his  own  behalf  and 
on  behalf  of  all  others,  but  that  all  the  creditors  must  be 
parties  either  defendant  or  plaintiff.  And  it  is  urged  that  a 
plaintiff  can  only  be  permitted  to  exhibit  a  bill  on  behalf 
of  himself  and  others,  in  cases  where  the  persons  in  interest 
are  too  numerous  and  their  interests  are  not  hostile. 

The  complaint  alleges,  the  referee  finds,  and  the  evidence 
folly  supports  the  finding,  that  the  persons  in  interest  are  too 
numerous  to  be  made  parties. 

Now  as  to  the  hostility  of  interest ;  a  hostile  interest,  with-> 
in  the  meaning  of  the  cases,  occurs  when  the  plaintiff  makes 
a  claim  which  is  antagonistic  to  a  claim  of  another.  It  can- 
not occur  when  the  legal  rights  of  the  parties  are  the  same, 
and  the  only  question  is  as  to  the  expediency  of  having  those 
rights  enforced  at  a  particular  time,  unless  as  to  some  of  the 
parties  it  is  expedient  that  the  rights  should  be  enforced  at 
one  period,  while  as  to  others  it  is  expedient  that  they  should 
be  enforced  at  another  period. 

In  the  present  case,  the  right  to  have  the  assigned  property 
converted  into  cash  is  common  to  all  the  creditors ;  here  there 
is  no  antagonism ;  the  only  question  is  as  to  the  time  when  it 
should  be  done.  This  of  course  depends  upon  the  question 
as  to  when  it  will  produce  the  most ;  and  here  the  interests 
of  all  the  creditors  are  again  identical ;  since  it  is  obvious  that 
all  are  alike  interested  in  having  the  fund  as  large  as  possible. 
A  mere  difference  of  opinion  as  to  the  best  time  for  disposing 
of  the  property  does  not  constitute  a  hostility  of  interest. 
But  granting  that  such  a  difference  of  opinion  is  a  hostility 
of  interest,  then  it  is  clear  that  the  creditors  must  be  divided 
into  two  classes ;  those  who  think  a  sale  at  the  present  time 
advisable,  who  are  represented  by  the  plaintiffs,  and  those 
who  think  a  sale  should  be  deferred,  who  are  represented  by 
the  defendant.    And  it  is  also  certain  that  no  one  creditor 
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has  any  special  claim  or  intereflt  which  is  not  represtinted 
either  hj  the  plaintifib  or  defendant.  These  Tiews  are  con- 
sonant with  the  principle  of  representation.  {Hubbard  v. 
Fames,  22  Barb.  601,  602,  603.) 

This  action  being  in  substance  to  carry  into  effect  the  assign- 
ment, it  was  necessary  that  the  creditors  should  be  parties. 
(  Wakeman  v.  Orover,  4  PaigCy  33.)  They  were  too  numer- 
ous to  be  made  parties  by  name,  but  by  the  course  pursued 
they  are  all  made  parties  either  through  the  plaintifb  or  de- 
fendant. 

There  was  no  more  reason  for  making  the  preferred  cred- 
itors parties  by  name  than  for  bringing  in  all  the  others  in 
the  same  manner.  The  preferred  creditors  have  no  other 
interests,  different  or  greater,  than  the  other  creditors,  in  the 
sale  of  the  property.  Their  preference  only  entitles  them  to 
be  paid  first ;  thus  making  it  in  fiGtct  more  essential  (if  any 
thing)  to  the  other  creditors  that  the  property  should  bring 
the  utmost  price. 

The  great  litigation  at  the  trial  was  as  to  the  time  when 
the  ship  yard  should  be  sold.  Upon  this  question  the  court 
is  well  satisfied  with  the  conclusion  to  which  the  referee 
has  come. 

Judgment  affirmed  with  costs  of  appeal  to  both  parties, 
to  be  paid  out  of  the  f  imd. 

[Nbw  Tobk  Qbvbbal  Tbbk,  December  18, 1862i  Ingrdham,  CUrk§  and 
Barnard,  JiuticeB.] 
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Jndgmento  reooTered  againit  bnslNiDd  and  wife  during  cotrertnre  and  for  a 
canoe  of  action  accming  after  marriage,  will  not  bind  the  wife's  separate 


A  contract  entered  into  between  husband  and  wife,  before  marriagei  although 
Toid  at  law,  will  be  recognised  and  enforced  in  equity. 

Although  an  ante-nuptial  agreement  still  rests  in  covenant,  equity  will  enforce 
it ;  treating  as  done  that  which  the  husband  agreed  to  do ;  and  this  even 
against  creditors  and  purchasers. 

By  an  agreement  executed  prior  to  marriage,  and  in  contemplation  thereof, 
the  husband,  for  himself  and  his  heirs,  covenanted  with  a  trustee  of  the 
wife  that  if  the  marriage  should  take  place,  he  and  his  wife  would  convey, 
settle  and  assure  certain  premises,  the  separate  estate  of  the  wife,  to  the 
trustee,  for  the  use  and  behoof  of  the  wife  for  and  daring  her  life ;  and  if  she 
should  die  leaving  heirs  of  her  body,  then  the  premises  should  go  to  the  use 
of  the  hosband  for  life,  and  then  to  the  heirs  of  the  wife's  body.  If  the 
wife  should  die  within  ten  years  without  heirs  of  her  body  living  at  her 
death,  then  one  half  of  the  premises  should  go  to  the  husband,  and  the  other 
half  to  the  wife's  collateral  relatives.  Bat  if  the  wife  should  not  die,  and 
should  not  have  heirs  of  her  body  living,  within  ten  years,  and  the  husband 
sboidd  survive,  then  the  whde  premises  should  go  to  him  for  life,  remainder 
to  the  wife's  heirs.  No  conveyance  pursuant  to  this  covenant  was  ever  exe- 
cuted. A  Judgment  being  recovered  against  husband  and  wife,  for  work 
and  labor  done  upon  the  separate  estate,  the  premises  were  sold  by  the 
sheriff  upon  an  execution  issued  thereon. 

Bdd  tha^  in  equity  the  husband  had  no  equitable  interest  in  the  premises, 
although  there  was  an  apparent  legal  interest  in  him.  And  that  it  was  in 
the  power  of  the  court  to  control  the  Judgment,  so  as  to  protect  the  inter- 
ests of  the  wife  against  the  husband  and  all  others  claiming  under  him, 
with  notice  of  the  wife's  rights. 

SMt  alio,  that  the  title  of  the  husband  being  prima  facie  valid,  a  sale  of  the 
premises  up(m  an  execution  issued  on  the  judgment,  followed  by  the  sher- 
iff's certificate  of  sale,  transferred  to  the  purchaser  an  apparently  valid 
title,  to  protect  herself  against  which  the  wife  must  commence  an  action 
and  establish  the  ante-nuptial  agreement.  That  this  created  a  cloud  on  the 
wife'e  iiUe,  whloh  a  court  of  equity  would  interfere  to  remove. 

THIS  was  an  appeal  from  a  judgment  entered  on  the  report 
of  a  referee,  dismissing  the  plaintiff's  complaint,  and 
from  an  order  of  the  special  term  charging  the  plaintiff's 
separate  estate  with  the  costs  of  the  suit  The  facts  are  fully 
stated  in  the  opinion  of  the  court. 
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D,  Tisdale^  for  the  appellaat. 

J.  W.  Breedf  for  the  respondent. 

By  the  Court,  Mullin,  J.  The  plaintiff  became  owner  of 
the  property  in  question  in  February,  1839,  and  was  married 
to  Daniel  Tisdale  in  1845.  Before  the  marriage,  and  in  con- 
templation of  it,  the  plaintiff,  the  said  Daniel  Tisdale,  and 
Jonathan  Hurlburt  as  trustee  for  the  plaintiff,  entered  into 
an  agreement  in  writing  under  seal,  wherein  the  said  Daniel, 
for  himself  and  his  heirs,  covenanted  with  said  Hurlburt  that 
if  the  marriage  should  be  solemnized  he  and  the  plain- 
tiff would  convey,  settle  and  assure  said  premises  to  the  said 
Hurlburt,  to  the  use  and  behoof  of  the  plaintiff  for  and  dur- 
ing her  natural  life ;  and  if  the  plaintiff  should  die  leaving 
heirs  of  her  body,  then  said  premises  should  go  to  the  use  of 
said  Daniel  during  his  life,  and  then  to  the  heirs  of  the  plain- 
tift"s  body.  It  was  also  provided  that  if  the  plaintiff  should 
die  within  ten  years,  without  heirs  of  her  body  living  at  her 
decease,  then  one  half  of  the  premises  should  go  to  said  Daniel 
and  the  other  half  to  the  plaintiff's  collateral  relatives.  But 
if  the  plaintiff  should  not  die  and  should  not  have  heirs  of 
her  body  living,  within  ten  years,  and  said  Daniel  should  sur- 
vive, then  the  whole  premises  should  go  to  him  during  his 
life,  and  at  his  death  to  the  plaintiff's  heirs.  No  conveyance 
pursuant  to  the  covenant  was  ever  executed.  The  trustee 
named  in  the  agreement  died  in  1849  or  1850.  On  the  23d 
of  January,  1850,  the  defendant  Jones  recovered  a  judgment 
for  $21.82  damages  and  costs,  before  a  justice  of  the  peace, 
against  the  plaintiff  and  her  husband,  in  an  action  for  work 
and  labor  done  on  the  plaintiff's  premises,  on  the  employ- 
ment of  her  husband,  after  the  marriage.  On  the  4th  of 
February,  1856,  a  judgment  was  recovered  against  the  plain- 
tiff and  her  husband,  in  an  action  against  them,  before  a  jus- 
tice of  the  peace,  on  the  aforesaid  judgment,  for  $33.11, 
damages  and  costs.    An  appeal  was  taken,  in  the  last  men- 
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tioned  action,  to  the  county  court  of  Oneida  county,  and  the 
judgment  was  afiirmed,  with  $47.60  costs.  On  the  8th  of 
January,  1858,  an  execution  was  issued  on  said  judgment  to 
the  sheriff  of  Oneida,  and  the  said  sheriff,  by  virtue  thereof, 
sold  the  premises  in  question  to  the  defendant  Downer,  for 
$59,  and  gave  him  a  certificate  of  such  sale  as  required  by 
law.  The  plaintiff  commenced  this  action  to  set  aside  this 
certificate  as  a  cloud  on  her  title,  and  to  strike  her  name  from 
the  record  of  the  several  judgments  rendered  against  her. 
The  referee  dismissed  the  complaint  with  costs,  and  afterwards 
the  special  term,  on  motion,  charged  the  costs  on  the  plain- 
tiff's separate  estate,  and  from  this  judgment  the  appeal  is 
brought. 

The  judgments  before  the  justices  of  the  peace  and  county 
court  having  been  recovered  during  coverture,  and  for  a  cause 
of  action  accruing  after  marriage,  did-  not  bind  the  wife's 
separate  estate,  and  hence  her  lands  could  not  be  sold  upon 
them.  The  marriage  being  prior  to  the  passage  of  the  act  of 
1848,  the  husband  became  entitled  to  a  life  estate  in  the  prem- 
ises, unless  the  ante-nuptial  contract  defeats  it  Laying  this 
contract  out  of  view,  for  the  present,  the  life  estate  of  the 
husband  was  bound  by  the  judgments  and  liable  to  be  sold 
to  satisfy  them. 

The  question  then  is,  as  to  the  effect  of  the  ante-nuptial 
contract  upon  the  husband's  interest  in  the  land.  If  that 
contract  is  valid  and  binding,  then  the  husband  has  no  inter- 
est that  could  be  sold  on  the  judgments ;  but  on  the  other 
hand,  if  that  contract  is  invalid,  then  the  husband  had  an 
interest  which  was  liable  to  execution,  and  was  properly  sold. 
It  cannot  be  doubted  at  this  day  that  a  contract  entered  into 
between  husband  and  wife  before  marriage,  although  void  at 
law,  will  be  recognized  and  enforced  in  equity.  Justice  Story ^ 
in  his  Commentaries  on  Equity  Jurisprudence,  §  1370,  says : 
*^  An  agreement  entered  into  between  husband  and  wife  be- 
fore marriage,  for  the  mutual  settlement  of  their  estates,  or 
of  the  estate  of  either  upon  the  other,  upon  the  marriage,  even 
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without  the  intervention  of  trustees,  will  be  enforced  in  equi- 
ty^ although  void  at  law ;  for  equity  will  not  suffer  the  inten- 
tion of  the  parties  to  be  defeated  by  the  very  act  which  is 
designed  to  give  effect  to  such  a  contract.  On  this  ground, 
where  a  wife,  before  marriage,  gave  a  bond  to  her  intended 
husband,  that  in  case  the  marriage  took  effect  she  would  con- 
vey her  estate  to  him  in  fee,  the  bond  was,  after  the  marriage, 
carried  into  effect  in  equity,  although  it  was  discharged  at 
law."  (Id.  §§  1371,  2.  Cannel  v.  Budde,  2  F,  Wm%.  242.) 
In  2  Bofer  on  Husband  and  Wife,  179,  it  is  said :  '^  The 
principle  applicable  to  the  present  case  seems  to  be  this ;  that 
the  agreement  having  been  made  before  marriage,  at  a  period 
when  the  wife  was  able  to  contract,  and  as  it  clearly  appears 
to  have  been  the  intention  of  the  parties  that  the  wife  should 
reserve  to  herself  a  power  over  her  own  lands  during  the  cov- 
erture, she  therefore,  and  the  persons  claiming  under  her 
appointment,  have  a  right  to  the  interposition  of  a  court  of 
equity,  to  give  full  effect  to  the  marriage  agreement,  and  to 
remove  any  obstacles  which  in  point  of  form,  or  otherwise, 
invalidated  the  appointment  at  law;  the  more  eapectaUy 
since  the  wife  might  have  obliged  the  husband  to  concur  in 
a  fine  and  settlement  of  the  estates^  pursuant  to  his  engage- 
mentSy  which  a  court  of  equity y  according  to  its  well  knoum 
practice^  will  consider  to  have  been  performed"  (See  id. 
181;  2  Story's  Eg.  Jur.  §§  790,  791;  Dillon  v.  JDtHow,  1 
Ball  dt  Beat  89.)  In  Campion  v.  Cotton,  (17  Vesey,  264,) 
a  bill  was  filed  by  a  creditor  of  J.  L.  deceased  against  his  ex- 
ecutor and  his  widow,  to  set  aside  certain  deeds  and  convey- 
ances from  the  testator  to  said  Charlotte.  The  wife  relied  on 
a  settlement  made  in  contemplation  of  marriage.  The  mas- 
ter of  the  rolls  says :  ^'  I  apprehend  it  to  be  clear  that  the 
husband  not  only  could  not  controvert  her  right  to  any  part 
of  the  property,  but  was  compellable  to  do  whatever  acts 
might  be  necessary  to  invest  her  with  a  complete  title  to  it. 
He  has  expressly  covenanted  so  to  do,  and  the  marriage  was  a 
sufficient  consideration  for  the  promise."    In  note  2  to  the  last 
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case  it  is  said  ^^  a  settlement  by  a  maki  previous  to  his  mar- 
riage and  as  an  inducement  thereto  would,  if  no  actaal  fraud 
were  shown,  be  sustained  even  against  purchasers,  for  the 
wife,  in  such  a  case,  would  be  a  purchaser  for  herself  and  her 
children/'  Cases  to  the  same  effect  might  be  multiplied  in- 
definitely, but  these  are  sufficient  to  show  that  although  the 
ante-nuptial  agreement  still  rests  in  covenant,  jet  equity  will 
enforce  it,  treating  as  done  that  which  the  husband  agreed 
to  do,  and  this  too  even  against  creditors  and  purchasers.  It 
follows  that  in  equity  the  husband  had  at  the  time  of  the  re- 
covery of  the  judgments  no  equitable  interest  in  the  premises, 
although  there  was  an  apparent  legal  interest.  It  is  in  the 
power  of  the  court  to  control  the  judgments,  so  as  to  protect 
the  interest  of  the  wife  against  the  husband  and  all  others 
claiming  under  him,  with  notice  of  the  rights  of  the  wife. 
The  lien  of  a  judgment  creditor  is  always  subservient  to  the 
equities  existing  against  the  debtor. 

The  next  and  only  remaining  question  is  whether  the  sale 
and  certificate  created  a  cloud  on  the  plaintiff's  title,  so  as  to 
require  the  interference  of  the  court  to  protect  it. 

When  a  conveyance  or  other  instrument,  which  is  alleged 
to  cast  a  cloud  on  the  title,  is  void  on  its  face,  or  defective 
for  want  of  preliminary  proceedings  which  the  party  claiming 
under  it  would  be  bound  to  ahow^  the  court  will  not  interfere, 
as  no  cloud  is  cast  on  the  title  to  the  prejudice  of  the  owner. 
But  when  the  conveyance  causing  the  cloud  is  prima  facie 
valid,  the  injured  party  must  furnish  proof  to  remove  it. 
Then  a  cloud  is  created  within  the  meaning  of  that  term  in  a 
court  of  equity,  and  it  will  interfere  to  remove  it.  {Scott  v. 
Onderdonk,  4  Kernan,  9.) 

The  title  of  the  husband  heing  prima  facie  valid,  to  the 
premises  in  question,  the  sale  and  certificate,  and  the  deed  in 
pursuance  of  the  sale,  will  transfer  to  the  purchaser  an  appa- 
rently valid  title,  and  the  plaintiff,  to  protect  herself  against 
it,  must  commence  an  action  and  establish  her  ante-nuptial 
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agreemetit.  She  brings  herself^  therefore^  clearly  within  the 
case  to  which  I  have  referred* 

The  complaint  was  properly  dismissed  as  to  the  defendant 
Breed.  There  is  no  reason  shown  for  making  him  a  party. 
He  neither  has  nor  claims  an  interest  in  the  judgments  or 
pmxhase  at  the  sale.  He  acted  merely  as  the  attorney  for 
Jones,  and  in  that  capacity  cannot  be  liable  in  this  suit. 

For  diese  reasons  I  am  of  the  opinion  that  the  judgment 
should  be  reversed  and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 

Judgment  reversed  as  to  all  the  defendants  except  Breed, 
and  a  new  trial  ordered.  As  to  Breed,  the  judgment  affirmed 
with  costs  of  trial  as  upon  a  demurrer. 

[OiroNDAOA  Qbvbbal  Tbbx,  January  S,  1S60.  AUen,  MuUin  and  Morgan, 
JoBtioea.] 


Daka,  receiver  &c.  vs.  Munro. 

There  is  a  wide  distinction  between  the  liabilities  of  those  who  gi^e  notes  to 
form  the  capital  stock  of  a  mutnal  insurance  company  and  of  those  who 
give  notes  for  preminmsi  after  the  stock  is  made  np  and  the  company 
brought  into  existence.  WhUe  the  former  class  are  liable  on  their  notes, 
irrespective  of  losses,  the  latter  are  liable  only  for  the  pro  rata  ahara  of 
snch  losses,  in  common  with  all  other  available  premium  notes  held  by  the 
company. 

An  individual  taking  a  policy  of  insurance  and  giving  his  promissory  note  to 
the  company,  for  the  premium,  cannot  be  made  a  stockholder,  and  liable 
for  the  full  amount  of  the  note,  when  he  neither  knows  that  he  is  assuming 
any  such  obligation,  nor  intends  to  assume  it. 

The  agent  of  an  insurance  company  about  to  be  organized  applied  to  the 
defendant's  agent  to  insure  the  buildings  of  the  defendant  in  the  company, 
when  it  should  be  in  a  situation  to  do  business ;  saying  that  it  was  not  yet 
organized,  but  soon  would  be.  Subsequently,  after  the  company  was  au- 
thorized to  receive  applications,  the  request  to  insure  was  renewed,  and  ac- 
ceded to  by  the  defendant,  who  made  an  application,  and  gave  a  note  for  the 
premium;  without  any  intimation  being  given  that  any  obligation  waa 
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sGvgbt  or  iDtended  other  than  that  incurred  hy  erery  person  insmliig  in  a 
mntnal  insnranee  company.  Held  that  the  note  conld  not  he  treated  as  a 
gtock  note,  and  collected  without  any  assessment 

APPEAL  from  a  judgment  entered  on  the  report  of  a  ref- 
eree. The  action  was  brought  by  the  plaintiff  as  reoeiver 
of  the  Farmers'  Insurance  Company,  of  Oneida  county,  to 
recoyer  the  amount  of  a  note  given  by  the  defendant  to  said 
company,  a  corporation  duly  created  under  the  general  laws 
relating  to  the  incorporation  of  insurance  companies,  and 
which  note  was  claimed  by  ike  receiver  to  be  a  stock  note, 
and  on  which  he  daimed  to  recover  without  proving  any 
assessment  to  have  been  made.  The  defendant  insisted  it 
was  a  note  given  as  a  premium  note,  and  that  no  recovery 
could  be  had  until  an  assessment  had  been  duly  made. 

It  was  proved  on  the  trial  that  in  the  spring  of  1851  the 
defendant  was  owner  of  a  block  of  stores  in  the  village  of 
Jordan,  in  the  county  of  Onondaga.  Silas  Mann  was  agent 
of  the  Farmers'  Insurance  Company,  above  named,  which  at 
that  time  was  not  fully  organized,  but  was  in  process  of  or- 
ganization. Mann,  as  such  agent,  prior  to  June,  1851,  ap- 
plied to  one  Enowlton,  agent  of  the  defendant,  to  insure  said 
stores  in  the  company.  After  consultation  with  the  defend- 
ant, Enowlton  informed  Mann  that  he  would  insure  the 
stores  in  said  company,  and  an  application  and  note  were 
prepared  and  signed  by  the  defendant,  in  June,  1851,  and 
the  application  was  approved  by  the  company  July  1,  1851, 
and  a  policy  issued,  whereby  the  risk  commenced  on  the  24th 
of  June,  1851,  and  was  to  continue  for  one  year. 

The  note  was  in  the  words  and  figures  following,  viz : 

"  $320.    For  value  received  in  policy  No.  87,  dated 

185-.,  issued  by  the  Farmers'  Insurance  Company  of  Oneida 
county,  ....  promise  to  pay  the  said  company,  or  their  treas- 
urer for  the  time  being,  the  sum  of  three  hundred  and  twenty 
dollars,  in  such  portions  and  at  such  time  or  times  as  the  di- 
rectors of  said  company  may  agreeably  to  their  charter  and 
by-laws  require.  John  Munbo/' 

Yoi,.  XXXVJIL  34 
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This  note^  with  others,  was  submitted  by  the  company  to 
the  commissioners  appointed  by  the  comptroller  pursuant  to 
the  provisions  of  the  general  law  for  the  incorporation  of  in- 
snrance  companies,  as  one  of  the  capital  stock  notes  of  said 
company,  and  said  commissioners  thereupon  gave  the  certifi- 
cate required  by  said  general  law,  and  thereupon  the  com- 
pany became  incorporated. 

Mann  and  Knowlton  both  testified  to  the  making  of  the 
application  to  insure  in  said  company,  to  Knowlton,  and  the 
assent  of  the  defendant  to  insure,  but  they  did  not  agree  as 
to  whether  it  was  understood  at  the  time  of  such  application 
that  the  company  was  not  incorporated. 

It  appeared  by  the  evidence  that  Knowlton  understood 
that  the  company  was  duly  incorporated,  at  the  time  of  the 
application,  and  that  the  proposition  was  to  give  the  note  as 
a  premium  note  and  not  as  a  capital  stock  note.  And  it  is 
not  claimed  by  Mann  that  the  note  was  applied  for  as  a  cap- 
ital stock  note.  The  company  was  authorized  to  commence 
business  on  or  about  the  26th  of  June,  1851. 

The  referee  reported  in  favor  of  the  plaintiff  for  the  amount 
of  the  note  and  interest,  and  from  the  judgment  entered  upon 
his  report  the  defendant  appealed* 

W.  Porter  J  for  the  appellant. 

P.  Qridhy^  for  the  respondent. 

By  the  Courts  Mullik,  J.  The  Farmers'  Insurance 
Company,  of  which  the  plaintiff  is  receiver,  was  organ- 
ized under  the  general  law  for  the  incorporation  of  insur- 
ance companies,  passed  April  10,  1849.  The  charter  pre- 
pared and  filed  in  the  comptroller's  office,  pursuant  to  the 
3d  section  of  that  act,  fixed  the  capital  of  the  company  at 
$100,000,  with  the  right  to  increase  it  by  adding,  as  I  infer, 
$50,000  cash  capital,  pursuant  to  the  21st  section  of  the 
general  act.    By  §  4  of  that  act  it  was  provided  that  it  should 
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be  lawful  for  persons  associated  for  the  purpose  of  organizing 
any  company,  after  having  published  the  notice  and  j31ed 
their  declaration  and  charter  in  the  comptroller's  office,  as 
required  by  §  3,  to  open  books  to  receive  propositions  and 
enter  into  agreements  to  the  extent  and  in  the  manner  speci- 
fied in  §  5.  That  section  provides  that  no  company  out  of 
the  counties  of  New  York  and  Kings  shall  commence  busi- 
ness until  agreements  have  been  entered  into  for  insurance, 
the  premiums  on  which  shall  amount  to  $100,000,  and  the 
notes  received  therefor  shall  be  payable  at  the  end  of  or 
within  twelve  months  from  date,  which  notes  shall  be  consid- 
ered part  of  the  capital  stock  and  shall  be  deemed  valid,  and 
shall  be  negotiable  and  collectible  for  the  purpose  of  paying 
losses  which  may  accrue,  or  otherwise. 

The  11th  section  of  said  general  act  provides  that  the  char- 
ter shall  be  submitted  to  the  attorney  general,  and  if  approved 
by  him,  the  comptroller  is  required  to  cause  an  examination 
to  be  made  by  himself  or  three  disinterested  persons  appointed 
by  him,  who  shall  certify  under  oath  that  the  company  has 
received  and  is  in  the  actual  possession  of  the  capital  premi- 
ums, or  cfngagements  for  insurance,  as  the  case  may  be,  to 
the  full  extent  required  by  §  5.  Copies  of  such  certificate 
are  then  to  be  filed  in  the  office  of  the  secretary  of  state,  who 
is  then  required  to  furnish  the  company  with  copies  of  the 
charter  and  certificates,  which,  on  being  filed  in  the  office  of 
the  county  clerk  of  the  county  in  which  the  company  is  lo- 
cated, shall  be  their  authority  to  commence  business  and 
issue  policies. 

By  the  9th  article  of  the  charter  of  the  company  the  cap- 
ital was  to  be  at  least  $100,000,  consisting  of  premium  notes 
and  premiums  received,  and  in  addition  thereto  such  sum  as 
may  be  added  under  the  provisions  of  the  2d  article.  The 
2d  article  provided  for  adding  to  the  capital  $50,000  or  more, 
to  be  managed  separately  from  the  mutual  business  of  the 
company. 

The  11th  article  provides  that  the  directors  may,  in  their 
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discretioii,  divide  applications  into  two  or  more  clasBes  accord- 
ing to  the  degree  of  hazard^  and  the  premium  notes  shall  not 
in  such  case  be  assessed  for  the  payment  of  any  losses^  ex- 
cept in  the  class  to  which  they  belong. 

The  court  of  appeals  has  held  that  the  makers  of  notes 
giyen  to  form  the  capital  of  a  company,  under  this  law,  are 
liable  for  the  full  amount  of  them,  whether  the  pro  rata  share 
of  the  losses  and  expenses  would  equal  or  fall  short  of  the 
amount  of  such  note ;  that  it  is  in  the  power  of  the  directors 
to  negotiate  such  notes ;  and  that  the  holder  may  enforce 
payment,  whether  losses  have  or  have  not  occurred.  (  White 
V.  Haighi,  16  N.  Y.  Sep.  310.) 

There  must  be,  I  conclude,  a  wide  distinction  between  the 
liabilities  of  those  who  give  notes  to  form  the  capital  stock 
and  of  those  who  give  notes  for  premiums,  after  the  stock  is 
made  up  and  the  company  brought  into  existence.  While 
the  former  class  are  liable  on  their  notes  irrespective  of  losses, 
the  latter  are  liable  only  for  the  pro  rata  share  of  such  losses 
in  common  with  all  other  available  premium  notes  held  by 
the  company. 

If  the  foregoing  is  a  correct  exposition  of  the  intention  of 
the  legislature  that  framed  the  act  of  1849,  it  is  quite  im- 
portant to  the  applicant  for  insurance  to  know  whether  he  is 
becoming  a  stockholder  in  the  company,  or  whether  its  capi- 
tal has  been  made  up  and  the  company  authorized  to  com- 
mence business.  The  case  before  the  court  presents  the  ques- 
tion whether  a  party  can  be  made  a  stockholder  and  liable 
for  the  full  amount  of  his  premium  note,  when  he  neithei 
knows  that  he  is  assuming  any  such  obligation  nor  intends 
to  assume  it. 

Silas  Mann  was  the  agent  of  the  insurance  company,* 
through  whom  the  note  in  suit  was  obtained.  He  was  called 
'  as  a  witness,  and  testified,  in  substance,  that  in  June,  1851, 
he  applied  to  Knowlton,  the  defendant's  agent,  in  regard  to 
getting  the  defendant's  property  insured ;  talked  with  him 
about  this  company,  and  told  him  (K.)  that  he  (M.)  was  ap- 
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pointed  agent  of  the  Farmers'  Insurance  Company  of  Oneida 
county,  and  that  he  would  like  to  take  his  application  when 
the  company  was  ready  to  receive  it ;  told  him  the  company 
was  not  then  organized,  but  would  be  in  a  short  time.  On 
the  day  the  application  was  made,  Mann  told  Knowlton  the 
company  was  ready  to  receive  applications. 

Enowlton  was  sworn,  and  testified  to  substantially  the  same 
matters,  except  that  he  understood  the  company  was  organ- 
ized. This  was  all  the  evidence  bearing  on  this  branch  of  the 
case,  except  that  the  note  was  presented  to  the  persons  ap- 
pointed by  the  comptroller  to  examine  the  notes,  as  a  part 
of  the  capital,  and  was  estimated  and  certified  as  such. 

Upon  the  evidence  of  the  agent  of  the  company  it  is  im- 
possible, it  seems  to  me,  to  say  that  the  defendant  was  made 
to  understand  that  he  was  desired  to  become  a  stockholder  in 
this  company ;  or  that  he  intended  to  become  such.  On  the 
contrary,  the  application  to  the  agent  was  to  insure  the  build- 
ings in  the  company,  when  it  should  be  in  a  situation  to  do 
business ;  that  it  was  not  then,  but  soon  would  be ;  and 
when  it  was  authorized  to  receive  applications,  the  request  to 
insure  was  renewed.  The  defendant,  on  this  evidence,  was 
not  left  to  ascertain  the  responsibilities  he  was  taking  on 
himself,  as  he  might  be  said  to  be  if  nothing  more  had  been 
said  than  that  the  company  was  not  yet  organized.  But  he 
was  actually  misled.  The  proposition  was  not  made  to  in- 
sure until  the  company  was  authorized  to  enter  into  a  bind- 
ing contract  of  insurance.  If  Mann  understood  that  he  was 
applying  for  subscriptions  to  the  capital  stock,  or  if  the  com- 
pany intended  to  have  him  obtain  subscribers  to  the  stock, . 
why  were  not  "  Books  to  receive  subscriptions"  provided  for 
and  contemplated  by  the  last  clause  of  section  4  of  the  jgen- 
eral  act,  furnished  to  him,  and  by  him  to  the  defendanjt's 
agent  ?  There  was  no  intimation  given  by  any  person  thart 
any  obligation  was  suggested  or  desired  other  than  that 
incurred  by  every  person  insuring  in  a  mutual  insurance 
company. 
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To  make  a  valid  contract,  the  minds  of  the  parties  mnst 
meet.  They  mnst  both  intend  to  enter  into  the  engagement 
expressed  by  the  terms  of  the  contract.  When  this  element  is 
-wanting,  there  is  no  contract  made.  I  am  satisfied  the  defend- 
ant never  intended  to  become  a  subscriber  for  the  stock  of 
this  company ;  and  I  am  also  satisfied  that  if  the  company 
intended  that  their  agents  shonld  obtain  subscriptions  for 
stock  in  the  manner  it  was  done  in  this  instance,  they  delib- 
erately intended  to  cheat  the  persons  applying  for  insurance. 
A  contract  thus  obtained  should  be  declared  void. 

It  may  be  that  upon  an  assessment  for  losses,  the  defend'- 
ant  will  still  be  liable  to  the  extent  of  his  note ;  but  if  so,  he 
will  be  charged  in  conformity  with  the  terms  of  the  contract 
entered  into  by  him  with  the  company. 

In  this  view  of  the  case  it  is  unnecessary  to  examine  the 
other  questions  raised  on  the  trial. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered ; 
costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  granted. 

[OvoNDAOA  Obitssal  Tbbx,  JaiiiiaTy  8, 1S60.  AJUn,  MuBm  and  Mor^oMt 
Justices.] 


The  New  York  and  New  Haven  Bail  Boad  Company 
vs.  BoBSRT  SoHUTLER  and  others. 

A  corporation  is  liable  for  the  acts  of  its  transfer  agents  in  issuing  false  cer- 
tificates, and  allowing  false  transfers,  and  for  negligence  on  the  part  of  the 
corporation,  and  its  officers,  in  permitting  transfers  of  spnrioos  stock  to  be 
made  on  the  books  of  the  company,  to  persons  desiroos  of  becoming  stock- 
holden  therein. 

Permitting  its  books  to  be  used  for  the  purpose  of  committing  fhrads  on  others 
who  are  desirous  of  purchasing  stock ;  issuing  to  such  persons  certificates 
of  stock ;  and  informing  buyers  who  apply  for  information  in  regard  to 
stock,  before  they  pay  for  it,  that  stock  has  been  transferred  on  the  books, 
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when  it  has  not,  are  also  acts  for  which  a  corporation  should  ho  held 
reeponsible. 

80  a  corporation  is  liable  to  respond  in  damages  for  any  loss  sustained  either 
by  the  fraud  or  the  negligtnct  of  its  cheers  or  agents  in  discharging  the 
particular  duty  assigned  them;  as  where  a  company  is  boond  to  keep 
transfer  books  for  the  purpose  of  transferring  stock,  and  on  being  applied 

^  to  by  persons  about  to  purchase  stock  in  the  company,  to  know  whether 
shares  have  been  transferred  to  them,  the  officers  and  clerks  give  the  infor- 
mation that  sharas  haTe  been  transferred,  and  also  give  the  certiflcato 
thereof;  on  whieh  statements  money  is  paid ;  when  in  fsct  no  money  has 
been  paid,  and  the  party  making  the  transfer  had  no  stock  to  his  credit,  to 
dispose  of. 

A  plaintiff  is  never  required  to  do  equity  in  order  to  obtain  equitable  relief, 
in  any  other  matter  than  that  in  which  he  seeks  to  obtain  it ;  and  then  he 
is  to  do  equity  by  restoring  to  the  party  whatsoerer  he  may  have  received 
from  him  in  the  trensaction  sought  to  be  set  aside.  The  rule  requiring  a 
party  seeking  equity,  to  do  equity,  does  not  apply  to  a  case  where  damages 
may  be  recovered  for  the  ii\Jnry. 

Where  the  capital  stock  of  a  corporation  is  limited  by  its  charter,  to  a  certain 
number  of  shares,  it  is  not  in  the  power  of  the  board  of  directors,  by  any 
resolution  or  act  of  such  board,  to  increase  the  number  of  shares  beyond 
that  amount. 

Keither  can  they  delegate  to  their  agent,  either  directly  or  indirectly,  authority 
to  make  such  increase.  Nor  will  any  act  of  negligence  or  misconduct,  on 
the  part  of  such  agent,  effect,  by  any  liabUity  for  such  acts,  what  the  cor- 
poration could  not  do  directl]^. 

Consequently,  the  doctrine  of  utoppel  cannot  be  applied  to  give  validity  to 
what  would  be  an  illegal  act,  or  to  prevent  the  company  from  setting  up,  in 
an  answer  to  a  claim  to  such  stock,  that  the  same  is  void,  as  being  issued  in 
excess  of  the  capital. 

No  one  can  be  estopped  from  refusing  to  do  an  illegal  act ;  but  an  estoppel 
can  only  operate  in  favor  of  a  party  ii\jnred,  where  there  is  no  prevision 
of  law  forbidding  the  party  against  whom  the  estoppel  is  to  operate  from 
doing  the  act  which  is  sought  to  be  carried  out  through  its  operation. 

The  doctrine  of  estoppel  is  only  available  to  the  party  for  whom  it  was  de- 
signed, and  does  not  operate  in  favor  of  a  stranger  to  whom  the  representa- 
tion was  not  made. 

No  legal  title  passes  to  any  one  who  receives  from  the  owner  a  certificate  of 
shares  of  stock,  issued  by  a  corporation,  with  a  transfer  indorsed  thereon, 
and  a  power  of  attorney  to  transfer  the  same,  even  though  the  person  to 
whom  such  stock  was  delivered  advanced  money  on  the  receipt  thereof! 
But  the  party  receiving  the  same  only  acquires  an  equitable  title,  valid 
against  the  party  named  in  the  certificate,  to  compel  a  transfer  of  such 
shares  on  the  books  of  the  company,  while  the  same  remains  in  his  name 


536  OASES  IK  THE  SlTPREME  OOURT. 


Hew  Tork  and  New  Haven  Bail  Boad  Co.  v.  Schnyler. 


By  the  law  and  by  tlie  itatnie  of  Connecticnti  paised  in  1849,  such  an  aasien* 
ment  is  not  nJid  against  any  bat  those  making  it  and  their  repreeentatlreB; 
and  sach  law  operates  npoo  all  transfers  of  the  stock  of  the  company, 
whether  made  in  Gonnecticat  or  New  York. 

A  transfer  on  the  books  of  the  company,  for  Talne,  to  a  bona  fide  holder,  will 
pass  to  him  the  shares  so  transferred,  although  at  the  time  the  transferror 
had  a  certificate  in  his  name  outstanding  for  the  same,  which  he  did  not 
snrrender  at  the  time  of  the  transfer. 

The  Act  that  the  owner  has  pledged  the  certificate  to  a  third  party,  as  security 
for  money  borrowed,  without  notice  to  the  eompany  thereof,  will  not  afibct 
inch  transfer,  or  the  titie  of  the  transferree,  to  the  stock  so  transferred. 

A  transfer  by  a  person  who,  at  the  time,  holds  no  shares  on  the  books  of  the 
company,  passes  no  titie  to  any  shares  of  stock  in  the  company. 

Such  a  transfer  conveys  no  titie  to  stock  snbseqnentiy  acquired,  and  cannot 
be  made  good  by  a  transfer  to  the  person  making  the  samCi  of  snbsequentiy 
acquired  stock. 

Stock  received  and  transferred  on  the  same  day  should,  in  equity,  be  condd- 
ered  as  received  before  it  was  transferred,  although  the  numbera  of  the 
transfer  may  be  such  as  to  make  the  transfer  by  the  transferror  appear 
earlier  than  the  transfer  to  him ;  unless  it  is  proven  that  such  transfer  was 
made  prior  to  the  one  by  which  the  stock  was  assigned  to  the  trailsferror. 

The  by-laws  of  a  corporation,  requiring  a  surrender  of  the  certificate  before 
making  a  transfer,  are  not  binding  on  third  peraons,  so  as  to  aflfect  their 
rights,  or  deprive  them  of  their  property. 

Where  stock  is  transferred  under  a  power  of  attorney  attached  to  a  certificate, 
which  power  also  contains  an  assignment  of  the  shares,  and  authority  to 
transfer  such  shares,  the  power  will  not  authorize  the  transfer  of  any  share 
acquired  after  the  date  of  the  power. 

Such  transfer  can  only  operate  to  transfer  stock  held  by  the  penon  named  in 
the  certificate  and  power,  at  the  date  of  the  power ;  and  if  such  stock  was 
previously  transferred  by  him,  no  titie  wilt  pass,  under  the  transfer  of  the 
attorney,  to  any  stock  subsequentiy  acquired  by  such  penon. 

Ih  the  case  of  a  certificate  and  power  of  attorney  held  by  the  party  to  whom 
it  has  been  pledged,  without  making  a  transfer  on  the  books  of  the  com- 
pany, the  same  rule  should  be  applied.  Such  certificate  and  power  will 
give  to  the  holder  an  equitable  titie  to  any  valid  stock  held  by  the  person 
named  therein,  at  the  date  of  the  power,  if  he  continues  to  hold  such  stock ; 
but  if  all  the  stock  held  by  the  party  at  the  date  thereof  has  been  sold  by 
him,  then  the  certificate  has  ceased  to  be  of  any  value,  and  should  be 
canceled. 

Where  a  corporation  has  permitted  its  agents  to  sell  stock  covered  by  certifi- 
cates when  there  was  stock  standing  to  its  credit  sufficient  to  cover  such 
certificates,  it  is  bound  to  make  good  such  certificates  to  the  extent  of  any 
shares  owned  by  the  corporation,  within  the  capital  stock  of  the  company ; 
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and  the  shares  of  stock  unsold  should  be  applied  to  the  satisftctlon  of  the 
oldest  outstanding  certificate  of  that  character. 

Persons  who  have  received  transfers  of  spurions  stock  in  a  corporation  by  the 
acts  of  its  transfer  agent,  or  certificates  of  sparions  stock  from  such  transfer 
agent,  without  knowledge  or  ground  of  suspicion  of  flraud  or  irregularity, 
and  have  advanced  money  thereon,  are  entitled  to  leoover  damages  against 
the  company,  in  a  proper  action. 

Parties  who  have  been  misled  by  the  acts  or  negligence  of  the  officers  of  a 
corporation,  and  have  advanced  money  in  consequence  thereof,  are  enti- 
tled to  recover  damages  against  the  corporation,  in  a  proper  action. 

And  persons  holding  certificates  of  stock,  valid  when  they  were  issued,  accom- 
panied by  an  assignment  and  power,  on  which  they  have  advanced  money, 
may  recover  damages  against  the  corporation  when  such  certificates  have 
been  rendered  of  no  value  by  the  allowance  of  transfers  on  the  books  of  the 
company,  without  requiring  the  surrender  of  the  certificates. 

|d  such  an  action  it  is  not  necessary  that  all  the  persons  holding  spurious 
shares  of  stock  should  be  made  defendants. 

Rules  for  the  separation  of  the  stock,  in  such  an  action. 

fllS  action  was  brought  by  the  plaintiff  for  the  purpose  of 
ascertaining  whether  the  stock  held  by  the  defendants  in 
the  New  York  and  New  Haven  Rail  Road  Company  was  spu- 
rious,  either  in  whole  or  in  part,  and  if  so^  to  have  the  same 
declared  void,  and  ordered  to  be  canceled ;  and  to  enjoin  the 
defendants  from  prosecuting  any  actions  then  pending  against 
the  company,  or  bringing  actions  to  enforce  any  claims  found- 
ed upon  such  stock.  Such  of  the  defendants  as  answered 
denied  that  theh:  stock  was  spurious,  and  set  up  various 
grounds  on  which  they  claimed  their  stock  to  be  valid,  and 
in  many  instances  set  up  counter-claims  for  damages  against 
the  compaay. 

The  action  was  tried  at  a  special  term,  before  the  court, 
without  a  jury.  The  material  facts  are  set  forth  in  the  fol- 
lowing opinion ;  particularly  in  the  findings  of  fact  therein. 

Wm.  Curtis  Noyes,  Wm.  Tracy  and  Charles  Tracy y  for 
the  plaintiff. 

2).  Lord,  F.  B,  Cutting,  W.  M.  Evarts,  John  E.  BurriU, 

Wm,  Blise,  J.  Larocque, Buther/ord  and  others,  for 

the  defendants. 
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Ingbaham,  J.  In  dUpoBing  of  this  caae^  the  niain  qaes- 
tion  arises  as  to  the  proper  rules  to  be  adopted  in  order  to 
ascertain  which  stock  is  valid,  and  which  is  spurious.  On 
the  part  of  the  plaintiffs,  it  is  claimed  that  no  transfers  are 
to  be  recognized  but  such  as  are  entered  on  the  books  of  the 
company;  that  the  issue  of  a  certificate  of  stock,  or  an 
assignment  thereof,  did  not  vest  in  auy  person  other  than  the 
holder  on  the  books  of  the  company,  any  title  to  such  stock, 
until  the  same  was  transferred  on  the  books  of  the  company ; 
that  all  transfers  made  in  excess  of  stock  owned  by  the  trans- 
ferror, and  all  certificates  for  shares  not  held  by  the  party 
named,  were  void ;  that  the  outstanding  certificates  did  not 
prevent  the  transfer  of  the  stock  represented  by  it,  and  that 
the  holder,  without  notice  to  the  company,  obtained  no  rights 
against  the  company,  until  such  notice  was  given ;  that  the 
company  might  waive  the  requirement  of  the  by-law  calling 
for  the  surrender  of  the  certificate  before  transfer ;  and  that 
the  company  are  in  no  respect  liable  for  the  acts  of  Schuyler 
or  his  representatives,  when  done  or  made  in  transactions  not 
authorized  by  the  company.  On  the  part  of  the  defendants, 
the  grounds  of  defense  vary  according  to  the  particular  inter- 
ests of  the  several  defendants,  which  it  is  unnecessary  here 
to  recapitulate. 

The  first  inquiry  is  as  to  the  effect  of  the  over  issue  by  the 
Schuylers  in  their  transfers  prior  to  October,  1853.  It  must 
be  remembered  that  there  was  no  over  issue  of  capital  stock 
at  any  time  prior  to  that  date,  so  far  as  related  to  the  whole 
amount  of  stock  outstanding  on  the  books  of  the  company. 
The  excess  was  in  the  account  of  the  Schuylers  alone.  If 
there  had  been  such  an  over  issue  at  that  time,  beyond  the 
capital  of  the  company,  and  that  had  not  been  remedied  by 
calling  in  and  cancelling  sufficient  stock  to  reduce  the  amouiit 
down  to  the  actual  capital,  such  false  stock  remaining  on  the 
books  would  undoubtedly  affect  the  title  of  all  persons  to 
whom  such  shart«  should  subsequently  be  transferred ;  but 
if  the  whole  capital  of  the  company  was  not  at  that  time 
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exceeded  by  such  over  issaes,  there  would  be  nothing  to  pre- 
Tent  the  company  from  receiving  from  the  Schuylere  pay- 
ment for  snch  over  issued  shares,  or  a  satisfaction  therefor, 
either  by  a  re^transfer  from  them  to  the  company,  or  in  some 
other  manner,  by  which  the  company  could  recognize  sach 
shares  as  valid,  and  treat  the  holders  thereof  as  stockholders 
of  the  company.  This  appears  to  have  been  done  in  part, 
by  a  transfer  of  valid  stock  to  B.  &  G.  L.  Schuyler  from  the 
company,  of  five  hundred  shares,  on  the  25th  day  of  Jan- 
uary, 1849,  and  of  one  hundred  shares  from  B.  Schuyler  to 
B.  &  Ot.  L.  Schuyler,  (which  on  the  25th  day  of  January 
were  transfehred  by  the  company  to  Bobert  Schuyler,)  and 
by  the  purchase  from  Drew,  Bobinson  &  Co.  and  others,  of 
seven  hundred  and  forty-eight  shares,  on  the  Slst  day  of  Jan- 
uary, 1849.  By  these  purchases  the  account  was  balanced, 
and  no  further  excess  of  transfer  took  place  prior  to  the  time 
when  the  distribution  and  issue  of  the  five  thousand  addi- 
tional shares  took  place  in  August,  1851.  The  company  at 
that  time  recognized  all,  the  «tock  outstanding,  as  legally 
issued,  and  as  valid  stock,  and  in  whatever  way  such  excess 
was  remedied,  whether  by  payment,  by  the  purchase  of  other 
shares,  and  agreement  with  the  company,  or  by  some  other 
arrangement,  the  acts  of  the  company  in  recognizing  such 
stock  as  entitled  to  a  dividend  and  a  share  of  the  new  stock 
to  be  distributed,  and  the  acts  of  the  company  subsequently, 
down  to  October  18,  1853,  in  cbntinually  allowing  transfers 
on  the  books,  of  this  stock,  are  sufficient  to  warrant  the  pre- 
sumption that  by  some  arrangement  between  Schuyler  and 
the  company  that  over  issue  had  been  satisfied,  the  company 
had  adopted  the  stock  as  good,  and  had  recognized  the  hold- 
ers as  valid  stockholders  of  the  company.  From  this  period 
in  January,  1851,  until  October,  1853,  no  other  over  issue 
took  place,  and  the  stock  ledger  at  all  times  balanced,  and  I 
am  of  the  opinion  that  such  over  issued  stock  of  1853  is  to 
be  deemed  good  stock,  made  so  by  the  assent  of  the  company 
and  by  arrangement  with  Schuyler,  and  that  the  subsequent 


540  CASES  IN  THE  SUPBEME  OOXJKT. 

New  Tork  and  New  Haven  Bail  Road  Ca  v.  Schnyler. 

over  issues  of  1853,  and  1854,  caoDot  be  aided  or  made  good 
hj  any  attempt  to  affect  the  previous  transfers  in  consequence 
of  over  issues  in  1848. 

The  next  question  is,  what  title,  if  any,  passes  to  the 
holder  of  a  certificate  for  good  stock,  who  advances  money 
upon  it,  having  a  power  of  attorney  to  transfer,  but  not 
making  the  actual  transfer  on  the  books  of  the  company.  It 
must  be  conceded  that  the  certificate  is  nothing  but  evidence 
of  title  in  the  person  named  therein.  It  is  not  the  thing 
claimed ;  it  is  not  the  stock  nor  the  representative  of  stock. 
The  delivery  of  the  certificate  to  another  would  convey  no 
title.  The  transfer  of  the  certificate  would  amount  to  noth- 
ing, so  far  as  the  share^  on  the  books  of  the  company  were 
to  be  affected,  and  as  between  the  holders  and  a  third  person 
who  had  purchased  the  stock  by  transfer  from  the  person  to 
whom  the  certificate  was  issued.  I  can  see  no  ground  on 
which  the  court  can  hold  that  the  holder  of  the  certificate  has 
any  right  which  can  overthrow  the  legal  title  to  the  shares 
obtained  by  transfer  on  the  books.  In  the  Mechanics'  Bank 
case  (4  Duer,  525,)  Justice  Slosson  says :  "  The  title  to  the 
stock,  as  between  the  seller  and  the  buyer,  is  not  affected  by 
these  provisions,  (the  rules  as  to  transfer,)  and  the  purchaser 
has  a  right  to  assume  that  the  certificates  represent  actual 
stock,  and  that  the  company,  whose  business  it  is,  has  done 
its  duty  in  seeing  that  the  old  certificate  has  been  duly  sur- 
rendered before  the  issuing  of  the  new."  The  mles  adopted 
by  the  company,  as  to  the  mode  of  making  transfers,  requir- 
ing a  surrender  of  the  certificate,  although  they  may  be 
insisted  on  by  the  company,  yet  are  not  sufficient  to  affect 
the  rights  or  interests  of  third  persons,  who  are  ignorant  of 
their  provisions.  {Mechanics'  Bank  v.  Smithy  19  John.  115.) 
In  the  Bank  of  JJtica  v.  SmaUey,  (2  Cowen,  770,)  and  Oil- 
bertY.  Manchester  Iron  Co.,  (11  Wend,  627,)  it  was  held, 
that  a  transfer  by  a  stockholder  of  his  stock  passes  his  in- 
terest, although  not  made  in  conformity  to  the  by-laws  of 
the  company.     And  in  Bargate  v.  Shortridgcy  (31   Eng. 
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Law  and  Eq,  58,)  it  is  said  by  Lord  St  Leonards,  in  decid- 
ing that  case,  ^'  I  laid  it  down,  after  a  great  deal  of  consider- 
ation, that  a  company  could  be  bound  if  they  neglected  to 
perform  ceremonies,  which  tiiey  ought  to  perform,  to  the 
damage  of  other  parties.  In  that  case,  transfers  were  held  to 
be  good,  although  the  forms  required  were  not  complied  with/' 
The  pledge  of  the  certificate,  with  the  power  attached,  as 
security  for  money,  would  be  similar  to  a  mortgage  on  land 
without  notice  to  a  purchaser,  and  the  grantee  would  take 
thQ  title  free  from  the  mortgage  lien.  It  is  to  give  such 
notice  that  the  registry  act  has  substituted  a  recording  for 
actual  notice.  Without  that  act,  the  mortgagee  would  not 
be  protected  except  by  actual  notice.  So  in  this  case,  the 
pledgee  can  claim  no  right  to  protection  against  a  bona  fide 
purchaser,  without  notice  to  him  or  to  the  company,  to  pre- 
vent such  transfer,  idthough  he  may  hold  an  assignment, 
valid  as  between  him  and  the  pledgor,,  and  which  he  might 
have  enforced  at  any  time  while  the  pledgor  held  the  stock 
on  the  books  of  the  company.  That  the  holder  of  the  cer- 
tificate and  assignment  with  the  power,  takes  an  equitable 
title  to  have  the  stock  transferred  to  him  on  the  books  of  the 
company,  is  conceded,  but  this  I  consider  to  be  all  the  title 
which  he  acquires.  Until  he  exercises  this  right,  he  has  no 
l^al  title  to  the  stock.  He  can  neither  claim,  a  right  to  vote, 
nor  a  right  to  dividends.  He  can  exercise  no  power  of  trans- 
fer, except  as  attorney  for  the  party  executing  the  power ;  and 
if  he  neglects  to  give  the  company  notice  of  his  claims,  or  to 
have  the  stock  transferred  to  himself,  he  has  no  right  after- 
wards to  avail  himself  of  such  neglect  to  deprive  a  third 
person  of  the  stock,  who  has  purchased  it  in  the  ordinary 
course  of  business,  and  to  whom  it  has  been  transferred  by 
the  holder  on  the  books  of  the  company,  even,  although  at  the 
time  of  the  transfer,  the  company  may  have  waived  the  sur- 
render of  the  certificate.  The  purchaser  has  no  means  of 
knowing  whether  such  surrender  has  been  made.  He  has  a 
right  to  presume  the  company  have  discharged  their  duty. 
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He  u  gailt7  of  no  fault  or  negligence,  while  the  holder  of 
the  certificate  is  justly  chargeable  with  the  consequences  of 
his  own  neglect  in  holding  the  certificate  and  power  without 
either  transfer  to  himself  or  notice  to  the  company.  And  if, 
under  such  circumstances,  a  transfer  is  made  to  a  bona  Jlde 
purchaser  without  notice,  such  purchaser  cannot  be  deprived 
of  the  stock  so  purchased,  by  any  equitable  title  which  the 
holder  of  the  certificate  may  have  against  the  former  owner, 
or  against  the  company,  to  compel  a  transfer. 

These  principles  were  referred  to  in  the  Mechanics'  Bank 
case  in  3  Eeman,  although  it  may  be  said  that  as  the  cer- 
tificates represented  spurious  stock,  they  were  not  absolutely 
necessary  to  the  decision  of  that  case.  In  Ex  parte  WiUcockSy 
(7  GotoeHy  411,)  the  court  says,  in  regard  to  hypothecated 
stock :  **  We  do  not  hesitate  to  say,  that  in  a  clear  case  of 
hypothecation,  the  pledgor  may  vote.  The  possession  may 
well  continue  with  him,  consistently  with  the  nature  of  the 
contract,  and  the  stock  remain  in  his  name.  Till  enforced, 
and  the  title  made  absolute  in  the  pledgee,  and  the  name 
changed  on  the  books,  he  should  be  received  to  vote.  It  is  a 
question  between  him  and  the  pledgee,  with  which  the  corpo- 
ration have  nothing  to  do.''  In  the  Union  Bank  v.  Lairds 
(2  Whtat  390,)  it  was  held,  that  no  person  could  acquire  a 
legal  title  to  shares,  except  under  a  r^ular  transfer  accord- 
ing to  the  rules  of  the  bank,  and  that  if  any  person  took  an 
equitable  assignment,  it  must  be  subject  to  the  rights  of  the 
bank.  So  it  has  been  repeatedly  held  in  Connecticut,  that 
a  sale  or  pledge  of  stock,  with  a  power  of  attorney  to  trans- 
fer, is  of  no  avail  until  the  transfer  is  made  on  the  books  of 
the  company.  (2  Gonn.  Rep.  579.  3  id.  546.  6  id.  552. 
5  id.  246.)  In  WiUon  v.  LiiMe,  (2  Comst.  447,)  Buggies, 
J.  says :  ^'  The  case  does  not  show  what  the  by-laws  of  the 
company  were.  It  may  be  that  nothing  short  of  the  trans- 
fer of  the  title  on  the  books  of  the  company  would  have  been 
sufficient  to  give  the  defendants  the  absolute  possession  of 
the  stock  and  to  secure  them  against  a  transfer  to  some  other 
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person/'  Eveii  admitting  that  both  parties  have  an  equal 
equitable  title^  the  transferree  on  the  books  has,  in  addition, 
the  legal  title,  and  in  such  cases  the  rule  that  the  legal  title 
and  equal  equity  shall  prevail  over  the  equity,  would  prefer 
such  party  to  whom  such  transfer  had  been  made  in  the 
books.  I  am,  therefore,  of  the  opinion  that  the  transfer  of 
stock  upon  the  books  of  the  company  to  a  bona  fide  holder  for 
value,  carries  the  title  to  the  stock,  although  the  certificate  pre- 
viously issued  was  not  surrendered  at  the  time  of  the  transfer. 
Another  question  which  arises  in  this  case  is,  whether  a 
transfer  of  stock  made  by  a  party  who,  at  the  time,  had  no 
stock  in  his  name  on  the  books  of  the  company,  can  be  made 
good  by  subsequently  acquired  stock.  That  such  a  transfer 
may  be  so  made  good  by  a  person  who  has  made  transfers  be- 
yond the  amount  held  by  him,  by  an  agreement  with  the 
company  that  other  stock  shall  be  so  applied  to  his  credit,  I 
think  cannot  be  doubted.  If  such  over  issue  has  taken  place, 
there  is  no  equity  in  refusing  to  the  party  making  it  the  right 
to  make  it  good.  This  may  be  by  the  party  who  has  done 
the  wrong,  paying  for  the  stock  and  making  it  valid,  if  the 
company  had  any  shares  undisposed  of,  or  by  placing  an  equal 
number  of  shares  to  his  credit,  and  agreeing  to  such  an  appli- 
cation, and  in  this  way  the  wrong  would  be  remedied,  and  the 
party  injured,  as  well  as  the  company,  be  protected  from  loss. 
It  was  suggested  that  in  such  a  case  the  party  receiving  the 
transfer  was  not  a  party  to  the  agreement,  and  therefore  it 
would  not  be  binding  on  him,^  so  as  to  deprive  him  of  a  claim 
for  damages,  but  he  would,  in  such  a  case,  sustain  no  damage. 
He  could,  in  no  instance,  recover  beyond  the  value  of  the  stock. 
But,  beyond  this,  I  know  of  no  rule  by  which  subsequently 
acquired  stock  can  be  made  available  to  make  good  previous 
transfers,  which,  at  the  time  they  were  made,  conveyed  title 
to  no  stock  whatever.  The  party  making  it,  transferred 
nothing,  for  he  owned  nothing.  Ths  j  arty  receiving  the 
transfer,  acquired  no  title  to  stock,  because  the  transferror 
had  nothing  to  transfer,  and  therefore  could  give  title  to  no 
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stock.  The  warranty  of  title,  which  is  implied  in  the  sale  of 
personal  property,  would  not  draw  after  it  the  subseqaently 
acquired  property,  as  it  does  in  real  estate,  because,  in  such 
a  case,  the  transferror  is  not  the  party  who  suffers  alone,  but 
the  company  also,  and  because  the  subsequently  acquired 
stock  would  not  be  the  same  stock  which  the  vendor  previ- 
ously agreed  to  sell  That  rule,  in  regard  to  real  estate  only, 
applies  to  the  specific  piece  of  property  sold  with  a  warranty 
of  title.  But  after  acquired  stock  can,  in  no  case,  be  identi- 
fied as  the  same  stock  transferred  by  the  previous  transfer, 
and  the  rule,  as  to  real  estate,  could  not  be  made  to  apply  to 
the  case  of  stock  of  an  incorporated  company.  There  is, 
therefore,  no  rule  or  principle  by  which  after  acquired  stock 
can  be  applied  to  making  good  a  previous  transfer,  unless  it 
is  done  by  a  special  agreement  that  such  application  shall  be 
made,  or  by  payment  therefor,  if  the  company  has  surplus 
stock  to  be  so  applied. 

There  are  some  instances  of  such  transfers,  apparently, 
where  the  evidence  would  not  allow  the  application  of  the 
rule — not  because  it  is  not  applicable,  but  because  the  evi- 
dence will  not  warrant  th^  conclusion  that  the  transferror  had 
received  the  stock.  I  refer  to  those  cases  in  which,  if  the 
numbers  of  the  transfer  are  relied  on  exclusively,  the  transfer 
is  made  at  an  earlier  number  than  that  in  which  the  trans- 
ferror received  the  stock.  Where  both  papers  bear  the  same 
date,  we  can  presume  that  they  were  made  as  they  ought  to 
have  been,  instead  of  presuming  that  any  fraud  was  actually 
committed ;  and,  in  such  cases,  it  is  very  easy  to  suppose  the 
transfers  were  filled  up,  and  left  to  be  executed  at  the  same 
time,  although  the  numbers  of  the  transfers  make  them  ap- 
pear to  be  misplaced.  Without  special  proof  that  such  trans- 
fers were  made  before  the  stock  was  received  by  the  transferror, 
the  evidence  is  not  sufficient  to  warrant  the  presumption  that 
the  transfer  was  improperly  made.  As  no  such  evidence  has 
been  furnished  in  regard  to  any  transfers  so  executed,  the 
stock  must  be  presumed  to  have  been  received  before  the 
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transfer  was  executed,  although  of  a  number  prior  to  that  by 
which  the  transferror  obtained  the  same,  whenerer  both  trans* 
fers  bear  the  same  date. 

Another  question  arises  as  to  what  passes  under  a  certifi- 
cate and  power  of  attorney,  where  the  transfer  on  the  books 
is  not  made  until  long  after  the  date  of  the  power.  By  the 
power  of  attorney  annexed  to  the  certificate,  the  party  exe- 
cuting first  assigns  a  specified  number  of  shares  of  stock,  and 
then  authorizes  the  attorney  to  transfer  the  said  shares.  The 
date  of  the  power,  and  not  the  time  of  making  the  transfer, 
must  decide  what  stock  is  transferred.  The  power  of  attor- 
ney authorizes  the  transfer  of  the  said  stock,  viz.  the  stock 
previously  transferred  therein,  and  it  cannot,  in  any  way,  be 
made  applicable  to  stock  acquired  after  its  date  and  execution. 
If  the  transferror  had  stock  in  his  name  at  the  time  of  the  exe- 
cution of  the  power,  and  stock  still  continues  in  his  name 
until  the  transfer  is  made  on  the  books  of  the  company,  the 
stock  would  pass  under  the  transfer.  But  if  the  transferror, 
subsequent  to  the  execution  of  the  power,  had  disposed  of  all 
the  stock  standing  in  his  name,  the  attorney  could  transfer 
no  subsequently  acquired  stock,  and  such  transfer  would, 
therefore,  be  a  nullity. 

The  same  rule  must  be  applied  to  outstanding  certificates 
with  powers,  which  have  not  been  transferred.  If  any  such 
are  held  by  any  of  the  defendants,  and  the  party  giving  the 
power  had  stock  standing  to  his  credit  on  the  books  of  the 
company,  at  the  date  of  the  power,  the  person  holding  the 
certificate  and  power  should  be  allowed  to  change  his  equi- 
table title  to  a  l^al  one  by  transfix* ;  but  if  no  such  stock 
remains  in  the  party  giving  the  certificate  of  the  date  of  the 
power,  then  there  is  no  stock  to  meet  such  certificate  and 
power,  and  the  same  should  be  declared  void. 

Having  thus  disposed  of  the  case  on  the  part  of  the  plain- 
tiffs, it  becomes  necessary  to  decide  as  to  the  claims  set  up 
by  the  defendants  for  damages,  either  by  way  of  counter- 
olaim,  or  upon  the  ground  that  the  plaiQtiffs,  before  they  can 
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call  upon  the  court  for  equitable  relief,  must  do  equity. 
Neither  claim  can  be  sustained,  unless  it  is  established  that 
the  plaintiffs  are  liable  to  the  defendants  in  some  form  for 
damages  on  account  of  the  issue  of  spurious  stock ;  for  allow- 
ing transfers  on  their  books  of  such  stock,  and  giving  certifi- 
cates therefor,  when  no  such  stock  existed ;  or  for  allowing 
valid  stock  to  be  transferred  without  requiring  a  surrender  of 
the  certificates  previously  issued  therefor.  It  becomes,,  there- 
fore, necessary  to  inquire  what  liability,  if  any,  can  be  enforced 
against  the  company.  This  question,  to  some  extent,  has 
been  discussed  by  the  learned  justices  of  the  court  of  appeals, 
in  the  cases  referring  to  this  company. 

In  the  case  of  the  Mechanics'  Bank  v.  The  New  York  and 
New  Haven  Bail  Boad  Company^  (3  Kernan^  599,)  Mr. 
Justice  Comstock,  in  delivering  the  opinion  of  the  court,  held 
"  the  certificates  to  be  utterly  void,  not  only  on  the  ground 
of  no  equity  on  the  part  of  the  plaintiffs,  which  could  be  en- 
forced against  the  defendants,  but  also  upon  the  ground  that 
they  were  issued  by  Schuyler  without  authority,  and  beyond 
the  powers  vested  in  him  by  the  company,  and  that  such  cer- 
tificates were  void  under  all  possible  circumstances,  so  that 
no  person,  in  whatever  situation,  could  claim  under  them  the 
rights  of  stockholders,  or  damages  on  the  ground  of  a  refusal 
to  admit  them  to  such  rights."  The  same  views  were  repeat- 
ed by  him  in  a  dissenting  opinion  in  the  Farmers  and  Me- 
chanics' Bank  of  Kent  v.  The  Butchers  and  Drover^  Banky 
(16  N,  r.  Bep.  142.)  And  in  this  case,  when  before  the 
court  of  appeals,  in  17  id.  592,  it  is  also  said,  that  ^^  it  is 
impossible  to  say  that  any  one  of  them  is  a  valid  representa- 
tive of  stock,  or  claim  of  any  kind  against  the  corporation." 
If  these  questions  had  been  necessarily  involved  in  the  cases 
referred  to,  the  opinions  there  delivered  would  be  conclusive 
upon  this  court,  and  it  would  be  unnecessary  to  make  any 
further  examination  in  regard  thereto.  But  as  these  ques- 
tions were  not  necessarily  involved  in  either  case,  it  cannot  be 
considered  that  the  opinions,  on  those  points,  were  neoessarily 
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the  decisions  of  the  jadges  of  the  court  of  appeals,  but  only 
the  views  as  entertained  hj  the  learned  judges  who  deliyered 
those  opinions. 

To  a  certain  extent,  the  case  of  the  Mechanics*  Bank  ▼• 
Netv  Tork  and  New  Haven  Bail  Bead  Company^  in  3  Ker* 
nan,  is  a  decision  of  the  claims  of  some  of  the  defendants  here. 
I  understand  the  court  in  that  case  as  holding  that  a  person 
dealing  with  the  fraudulent  agent,  who  has  knowledge  of  the 
fraud,  or  who  received  the  certificate  of  stock  without  pay- 
ing any  value  therefor,  could  acquire  no  rights  against  the 
company,  and  that  persons  taking  such  certificate  from  him 
received  the  same,  subject  to  all  the  equities  that  existed  be- 
tween the  assignor  and  the  company.  There  is  no  case  in 
which  stock  was  thus  obtained,  except  those  in  which  Kyle 
received  the  certificates,  and  passed  them  to  others ;  and  that 
decision  can  hardly  be  said  to  control  the  claims  of  any  other 
defendants  than  those  who  dealt  with  Kyle.  The  other  ex- 
pressions used  in  the  opinions  in  those  cases  can  only  be  re- 
garded as  the  separate  views  of  the  learned  justices  by  whom 
they  were  delivered,  entitled  here  to  the  highest  consideration. 
It  must  be  remembered,  however,  that  in  those  cases  the 
facts  upon  which  the  defendants'  claims  are  based,  were  not 
in  evidence,  and  could  not  hiKve  been  then  considered  by  the 
learned  judges  in  forming  their  decisions. 

From  the  evidence  now  before  me,  these  claims  arise  in  the 
following  cases : 

First.  For  t^e  fraudulent  act  of  Schuyler  in  issuing  cer- 
tificates of  stock,  as  held  by  B.  &  G.  L.  Schuyler,  for  which 
there  was  no  stock  to  their  credit,  and  which  was  not  based 
on  any  transfer  of  stock  to  them,  and  obtaining  from  the 
holder  an  advance  of  money  thereon. 

Second.  For  allowing  transfers  of  stock  on  the  books,  by 
persons  having  no  stock  to  their  credit  at  the  time  of  transfer. 

Hiird.  For  giving  certificates  of  stock  to  the  credit  of 
persons  to  whom  such  transfers  were  made,  wbeu  in  fact  no 
fftock  had  passed  by  such  transfers. 
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Fourth,  For  allowing  the  holders  of  good  stock  to  transfer 
the  same,  without  requiring  a  surrender  of  the  certificate 
previously  issued,  on  which  the  claimmt  has  made  advances. 

Many  of  the  persons  holding  claims  for  the  spurious  stock, 
or  on  account  of  it,  have  not  set  up  any  counter-claims  in  their 
answers ;  and  in  such  cases  it  is  only  material  to  decide  on 
the  right  to  present  such  claims,  as  it  might  limit  the  extent 
of  relief  to  be  given  to  the  plaintiffs  in  the  final  judgment  in 
this  case.  The  principal  grounds  upon  which  it  appears  to 
me  such  claims  may  be  sustained,  are  for  the  acts  of  the  trans- 
fer agent  in  issuing  false  certificates,  and  allowing  false 
transfers,  and  for  negligence  on  the  part  of  the  company,  and 
its  officers,  in  permitting  transfers  of  spurious  stock  to  be 
made  on  the  books  of  the  company,  to  persons  desirous  of  be- 
coming stockholders  therein.  The  charter  requires  such  books 
to  be  kept,  and  designates  the  purposes  for  which  they  are  to 
be  used.  Permitting  them  to  be  used  for  the  purpose  of 
committing  frauds  on  others  who  were  desirous  of  purchasiDg 
stock ;  issuing  to  such  persons  certificates  of  stock,  and  in- 
forming buyers  who  applied  for  information  in  regard  to 
atock,  before  they  paid  for  it,  that  stock  had  been  transferred 
on  the  books,  were,  in  my  judgment,  acts  for  which  the  com- 
pany should  be  held  responsible.  (Bee  Bank  of  Ireland  v. 
Evans's  trustees^  32  Eng,  L.  and  JEq.  Bep.  32.)  They  retained 
from  public  examination  the  books  of  the  company ;  no  other 
means  could  have  been  adopted  than  those  that  were  used,  to 
ascertain  what  stock  had  been  transferred,  and  whether  their 
money  could  be  paid  in  safety,  while  attending  to  such  trans- 
fers, and  giving  certificates  of  stock  was  a  matter  which  was 
specially  confided  to  the  charge  of  the  transfer  agent  and  his 
clerks.  In  the  case  in  the  court  of  appeals,  before  referred  to, 
the  want  of  authority  on  the  part  of  the  agent  to  issue  certifi- 
cates for  spurious  stock,  is  the  reason  given  for  not  enforcing 
any  liability.  In  the  Mechanics'  Bank  v.  The  Company,  it  was 
conceded  by  the  learned  justice,  that  if  Schuyler  had  been  the 
agent  of  the  company  to  sell  stock  and  issue  certificates 
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therefor,  a  sale  and  certificate  by  him  wotdd  have  been  valid 
against  his  principals,  although  he  applied  the  proceeds  to 
his  own  use ;  and,  he  adds,  ^'  Bach  were  not  the  relations  be^- 
tween  Schnyler  and  the  corporation,  nor  was  he  held  out  to 
the  world  as  standing  in  such  relations.  He  had  no  power 
to  sell  stock  at  all,  and  none  to  issue  certificates,  except  as 
incidental  to  a  sale  between  existing  stockholders ;  and  then 
it  depended  on  the  condition  precedent  of  a  transfer  on  the 
books,^  &c.  The  evidence  on  the  present  trial  shows  the  re- 
verse of  these  propositions.  All  the  stock,  with  the  Exception 
of  about  one  thousand  shares,  was,  from  the  organization  of 
the  company,  disposed  of  by  the  transfer  agent,  as  the  officer 
of  the  company,  by  transfer,  either  to  the  new  subscribers, 
obtained  on  the  second  subscription,  or  to  other  persons  to 
whom  it  was  sold  and  transferred  by  him ;  and,  down  to  a 
v^  late  period  of  his  agency,  such  transfers  are  found  on  the 
books.  How  &r  these  facts  might  have  altered  the  conclu- 
sions arrived  at  in  that  case,  it  is  not  for  me  to  say. 

There  are  some  counter-claims  set  up  by  the  defendants 
in  this  action,  which  would  not  warrant  a  recovery  in  any 
action.  In  this  class  the  averment  is,  that  the  defendants 
purchased  the  stock,  (now  found  to  be  spurious,)  or,  by  oer* 
tificate,  became  entitled  to  it,  and  applied  to  the  officers  of 
the  company  to  be  allowed  to  transfer  such  stock  on  the 
books  of  the  company,  and  were  refused.  I  am  at  a  loss  to 
see  how  this  can  be  a  cause  of  damage  against  the  company. 
If  the  stock  was  spurious,  the  plaintiffs  were  bound,  in  dis- 
ohiu'ge  of  their  duty,  to  refuse  such  application.  The  trans- 
fer of  spurious  stock  on  the  books  of  the  company  would 
afford  the  claimant  no  better  security,  and  could  result  in 
nothing  to  his  advantage,  excepting  in  exposing  the  company 
to  a  claim  for  damages,  in  permitting  such  a  transfer  upon 
the  books.  In  such  cases,  the  holder  of  the  certificate  or 
stock  can  claim  nothing  for  the  refusing  to  allow  a  transfer 
of  spurious  stock  on  the  books  of  the  company.  If  they  can 
recover  at  all,  it  must  be  upon  the  rights  as  they  existed  at 
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the  time  of  receiving  the  certificate  or  transfer,  and  for  other 
causes  than  the  mere  refusal  of  the  company  to  permit  a 
transfer  of  spurious  stock  upon  their  books.  The  claimant 
could  sustain  no  legal  damage  because  the  company  would 
not  allow  a  transfer  of  spurious  shares  on  their  books,  or 
would  not  give  the  certificate  for  spurious  shares,  even  after 
such  a  transfer  had  been  made.  I  can  see  no  ground  on 
which  such  a  claim  can  be  allowed. 

A  second  ground  of  counter-claim  is  for  the  fraud  of  Schuy- 
ler in  issuing  false  certificates,  and  making  false  transfers  on 
the  books  of  the  company  to  the  defendants,  while  he  held  no 
stock  to  meet  such  transfers  and  certificates.  In  the  opinion 
of  Mr.  Justice  Comstock,  in  the  Mechanics'  Bank  case,  3  Ker- 
nan,  he  says  :  '^  It  must  be  conceded,  as  a  furUier  result, 
(if  the  certificate  is  void,)  that  the  certificate  is  void  under 
all  possible  circumstances,  so  that  no  person,  in  whatever  sit- 
uation, can  claim  under  it  the  rights  of  a  stockholder,  or 
damages,  on  the  ground  of  a  refusal  to  admit  him  to  such 
rights.''  And  i^in  he  says  :  '^  I  do  not  see  how  certificates 
of  stock,  which  they  themselves  had  no  authority  to  issue, 
void  in  their  origin,  and,  under  all  conceivable  circumstances, 
can  be  made  the  basis  of  a  liability  ruinous  to  the  genuine 
stockholders,  by  turning  the  spurious  instruments  into  a 
promise  or  undertaking  that  the  stock  in  fact  existed."  I 
suppose  both  in  the  case  above  cited  and  in  the  present  case, 
in.  16  N.  Y.  Bep.,  the  opinion  is  fully  expressed,  tiiat  for  such 
fraud  of  the  agent  the  company  is  not  li^le. 

The  case  of  Hubbersty  et  al.  v.  Ward  (18  L.  and  E.  Bep. 
351)  is  relied  on,  which  holds  that  a  captain,  after  signing 
bills  of  lading  for  goods  received  on  board  of  his  vessel,  has 
exhausted  his  authority,  and  that  he  has  ly)  power,  by  sign- 
ing other  bills  of  lading  for  goods  not  on  board,  to  charge  his 
owner.  So  also  Grant  v.  Norway^  (2  Ung.  Bep.  337.)  The 
like  ruling  in  Coleman  v.  BickeSj  (59  L.  and  £.  323,)  holds 
that  where  an  agent,  whose  duty  it  was  to  receive  goods,  and 
give  receipts  therefor,  fraudulently  gave  a  receipt  for  goods 
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which  had  not  been  received^  the  principal  was  held  not  to  be 
responsible,  because  it  was  not  within  the  scope  of  the  agent's 
authority,  in  the  course  of  his  employment,  to  give  such  re- 
ceipt. Although  these,  and  other  authorities  cited,  would 
seem  to  deny  the  liability  of  the  principal  for  the  fraudulent 
act  of  the  agent,  when  in  doing  such  act  he  exceeded  the  au- 
thority conferred  upon  him,  I  should  not  be  inclined  to  hold 
them  conclusive  upon  this  question.  In  the  case  last  cited, 
Williams,  J.  says  :  ^^  If  it  had  appeared  that  by  the  course 
of  business  the  defendant  was  bound,  for  the  benefit  of  the 
plaintiff,  to  furnish  the  plaintiff  with  a  receipt,  I  should 
have  Vad  a  difficulty  in  saying  that  the  defendant  was  not 
liable."  These  cases,  however,  in  regard  to  bills  of  lading, 
differ  from  the  present  one  in  the  fact  that,  in  all  these  cases, 
the  party  to  whom  the  bill  of  lading  was  issued  in  the  first 
instance  must  necessarily  have  been  a  party  to  the  fraud  of 
the  captain,  and  stood  in  the  same  relation  to  him  that  Kyle 
did  to  Schuyler,  in  the  case  in  3  Keman.  In  all  other  cases 
of  dealings  with  Schuyler,  there  is  no  evidence  of  such  knowl- 
edge on  the  part  of  those  who  dealt  with  him. 

In  the  Bank  of  the  United  States  v.  Davia^  (2  J9t72,  451,) 
Oh.  J.  Nelson  says :  '^  It  is  no  answer  to  say  that  a  director 
of  a  bank  is  not  to  be  regarded  as  acting  in  the  capacity  of  a 
director  in  behalf  of  the  bank,  but  for  himself,  while  engaged 
in  perpetrating  the  fraud.  Nor  is  there  any  thing  novel  or 
singular  in  the  idea  that  an  agent  may  be  guilty  of  fraud  and 
deception  in  transacting  the  business  of  his  principal,  or  in 
the  law  that  holds  the  latter  responsible  for  the  consequences 
to  third  persons.''  In  that  case  it  was  held,  that  the  act  of 
a  director  in  getting  paper  discounted,  and  using  the  funds 
for  himself,  while  he  knew  that  the  paper  belonged  to  anoth- 
er, was  a  fraud  upon  such  party,  and  that  the  bank  was  lia- 
ble for  such  fraudulent  act,  upon  the  ground  that  the  director 
knew  of  the  fraud  and  knowledge  in  the  director,  was  notice 
to  the  bank  of  such  intended  fraud.  Ch.  J.  Nelson  says : 
*^  The  plaintiffs  appointed  the  director,  and  held  him  out  to 
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their  customers  and  the  public  as  entitled  to  confidence. 
They  placed  him  in  a  position  where  he  has  been  enabled  to 
eommit  this  fraud."  And  in  the  late  case  of  The  Farm,  and 
Mech.  Bank  of  Kent  y.  The  Butchers  and  Drovers'  Bank^ 
(16  N,  T.  Bep,  125y)  the  rule  as  to  the  liability  of  the  prin- 
cipal for  the  act  of  the  agent  is  qualified,  so  as  that,  while 
the  agent  must  be  acting  in  the  business  of  the  bank  and 
within  the  scope  of  his  employment,  so  far  as  that  can  be 
known  or  seen  by  the  party  deeding  with  Am,  the  bank 
would  be  responsible.  The  reasoning  of  Mr.  Justice  Selden 
in  that  case,  upon  this  point  of  the  liability  of  the  principal, 
appears  to  be  fully  applicable  here.  He  says,  ^Hhe,  bank 
selects  its  teller  (transfer  agent)  and  places  him  in  a  position 
of  great  responsibility.  The  trust  and  confidence  thus  re- 
posed in  him  by  the  bank  leads  others  to  confide  in  his  integ^ 
rity.  Persons  having  no  voice  in  his  selection  are  obliged  to 
deal  with  the  bank  through  him.  If,  therefore,  while  acting 
in  the  business  of  the  bank  and  within  the  scope  of  his  em- 
ployment, so  far  as  is  known  or  can  be  seen  by  the  party 
dealing  with  him,  he  is  guilty  of  misrepresentation,  ought 
not  the  bank  to  be  responsible?  The  fact  misrepresented  is 
not  only  one  within  the  knowledge  of  the  agent,  but  one  with 
which  he  is  made  acquainted  by  means  of  the  position  in 
which  he  is  placed — which  it  is  his  special  province  and  duty 
to  know,  and  which  would  scarcely  be  ascertained,  except  by 
application  to  him.''  It  seems  to  me  that  under  no  form  of 
words  could  a  more  forcible  argument  be  adduced  to  show 
the  liability  of  the  company  for  the  acts  of  Schuyler  while 
professing  to  act  as  transfer  agent  in  a  matter  apparently 
within  the  scope  of  his  authority,  and  when  the  fact  misrep- 
resented was  peculiarly  within  his  own  knowledge. 

There  is  also  another  class  of  cases  in  which  a  counter- 
claim is  set  up,  and  in  which  there  are  probably  stronger 
grounds  for  recovery.  I  refer  to  that  class  in  which  the  neg- 
ligence of  the  ofiicers  or  clerks  of  the  company  is  charged 
upon  them  as  the  cause  of  loss  and  damage.    The  claim  rests 
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upon  the  duty  imposed  bjr  law  upon  the  company  to  keep 
transfer  books  for  the  purpose  of  transferring  stock  in  the 
oompany,  and  upon  the  fact  that  when  applied  to  by  persons 
about  to  purchase  stock  in  the  company,  to  know  whether 
shares  had  been  transferred  to  them,  the  officers  and  clerks 
of  the  company  gave  the  information  that  shares  had  been 
transferred,  and  also  gave  the  certificate  thereof ;  on  which 
statements  money  was  paid,  when,  in  fact,  no  shares  had  been 
transferred,  and  the  party  making  such  transfer  had  none  to 
his  credit  to  dispose  o£  For  this  negligence  of  the  officers 
and  clerks  of  the  company  in  discharging  the  particular  duty 
assigned  them,  I  see  no  reason  why  the  principal  should  not 
be  held  responsible.  They  were  directed  to  keep  these  books 
by  law ;  they  refused  to  purchasers  of  stock  the  privilege  of 
examining  for  themselves  such  books,  and  when  the  pur* 
chasers  resorted  to  the  only  means  of  protection  which  re- 
mained, viz.  by  inquiring  of  the  clerks  whether  the  stock 
bad  been  transferred,  they  were  misled,  through  the  willful- 
ness or  negligence  of  the  officers  of  the  company,  and  sus- 
tained loss  thereby.  It  seems  to  me  so  contrary  to  every 
principle  of  justice  and  honesty  to  say  that  for  such  acts, 
either  of  fraud  or  negligence,  the  company  should  not  be 
responsible,  that  I  cannot  assent  to  that  proposition  in  regard 
to  either  of  those  conclusions,  but,  on  the  contrary,  I  am  of 
the  opinion  that,  under  these  circumstances,  the  company  is 
liable  to  respond  in  damages  for  any  loss  sustained  thereby, 
either  for  the  fraud  or  the  n^ligence  of  its  officers  or  agents. 
In  the  present  case,  however,  I  am  of  the  opinion  that  coun- 
ters-claims cannot  be  allowed.  The  action  is  not  brought 
upon  any  contract.  It  is  an  equitable  action,  to  have  what  is 
deemed  an  injury  to  the  owner  of  the  property  invested  in  the 
stock  of  the  company,  removed.  In  such  an  action  there 
cannot  be  a  counter-claim,  except  such  claim  as  arises  out  of 
the  transaction  set  forth  in  the  complaint  as  the  foundation 
of  the  plaintiffs'  action.  The  claims  of  the  defmdants  do  not 
arise  out  of  that  transaction,  but  are  subsequent  to  it    They 
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are  properly  the  subject  of  a  distinct  action.  The  other  case 
in  which  a  connter-claim  is  allowed  by  the  Code,  is  where 
the  action  is  founded  upon  a  contract,  and  the  defendant  has 
a  claim  upon  contract,  he  may  set  off  one  against  the  other. 
As  neither  this  action  nor  the  oounter»claim  in  this  case 
rests  upon  contract,  that  clause  does  not  apply  to  this  case. 
{Buma  y.  NevinSj  27  Barb.  493.)  Although  I  am  of  the 
opinion  that  most  of  the  claims  of  the  defendants  might  be 
sustained  in  actions  against  the  company,  I  am  forced  to  the 
conclusion  that,  in  this  case,  such  counter-claims  cannot  be 
allowed,  because  th\3y  are  not  warranted  by  the  code  of  pro* 
cedure. 

It  was  urged  in  behalf  of  some  of  the  defendants,  who 
have  not  set  up  a  counter-claim  in  their  answers,  that  they 
could  obtain  relief  upon  the  principle  that,  before  the  court 
grants  to  the  plaintiffs  the  equitable  relief  to  which  they 
may  be  entitled,  they  should  be  required  to  do  equity.  That 
rule,  however,  is  not  one  which  can  be  applied  to  these  cases. 
A  plaintiff  is  never  required  to  do  equity  in  order  to  obtain 
equitable  relief  in  any  other  matter  than  that  in  which  he 
seeks  to  obtain  it,  and  then  he  is  to  do  equity  by  restoring 
to  the  party  whatsoever  he  may  have  received  from  him  in 
the  transaction  sought  to  be  set  asida  It  does  not  apply  to 
a  case  where  for  the  injury  damages  may  be  recovered,  and 
it  would  be  almost  impossible  as  t<o  most  of  the  defend- 
ants in  this  case  to  ascertain,  from  the  evidence  furnished, 
what  damages  they  are  entitled  to,  if  damages  were  awarded. 
I  do  not  intend  to  say  that  the  court  might  not  retain  the 
cause,  and  order  the  damages  to  be  assessed  by  a  referee  or  a 
jury.  (5  John.  Gh,  194.)  The  latter  would  probably  be  the 
better  course,  and  then  each  assessment  would  be  equivalent 
to  a  trial.  I  can  see  no  benefit  to  be  derived  by  the  defend- 
ants from  such  a  course.  On  the  contrary,  by  leaving  the 
defendants  to  their  separate  actions  for  damages,  a  speedy 
opportunity  is  allowed  to  have  the  question  of  liability,  as 
decided  in  this  case,  to  be  reviewed  in  the  court  above,  and 
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the  right  to  such  damages  will  thus  be  settled  without  the 
great  delay  that  will  necessarily  take  place  if  such  assess- 
ment  was  made  at  the  present  time.  I^  therefore,  deem  it 
unnecessary  to  discuss  further  than  I  have  done,  the  particular 
cases  under  which  these  damages  are  claimed.  It  is  sufficient 
for  the  purposes  of  this  action  to  say,  that  these  claims  are 
not  of  that  class  which  have  been  passed  upon  by  the  court 
of  appeals,  that  they  may  be  presented  by  the  parties  in  such 
a  manner  as  to  entitle  the  defendants  to  recover  against  the 
company ;  and  that,  on  that  account,  no  injunction  should 
be  awarded  restraining  the  defentants  from  bringing  such 
actions,  if  so  advised.  There  are  also  cases  in  which  certifi- 
cates, good  at  the  time  they  were  issued,  have  been  rendered 
invalid  and  worthless  by  the  negligence  of  the  company  or 
their  agents  in  permitting  a  transfer  to  be  made  in  violation 
of  the  transfer  regulations.  Without  any  further  discussion 
of  those  claims,  I  shall  content  myself  with  saying  that  no  in- 
junction restraining  actions  for  damages  by  such  parties 
should  be  granted,  and  that  in  such  cases  a  good  cause  of 
action  might  exist  against  the  company  for  which  damages 
may  be  recovered.  (Pollock  v.  National  Bank^  3  Seld.  274. 
Commerciai  Bank  v.  Kortrtght,  22  Wefid,  348.) 

My  conclusions  on  this  branch  of  the  case  are,  that  no 
claim  for  damages  can  be  recovered  by  the  defendants  against 
the  plaintifGs  in  this  action.  And  secondly,  that  no  injunc- 
tion should  be  granted  restraining  any  of  the  defendants  from 
bringing  or  prosecuting  such  actions,  if  so  advised. 

A  motion  was  made  when  the  plaintiffs  rested,  and  was 
renewed  at  the  close  of  the  case,  to  dismiss  the  complaint, 
because  it  appeared  that  some  persons  who  had  spurious  shares 
were  not  made  defendants.  That  it  would  have  been  de- 
sirable to  have  all  the  persons  who  had  spurious  shares  united 
in  one  action,  so  long  as  such  an  action  could  be  in  any  event 
maintained,  is  not  to  be  denied.  But  there  is  no  absolute 
necessity  for  such  a  result.  Bo  far  as  there  are  defendants 
holding  spurious  stock,  the  decision  as  to  them  will  be  bind- 
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ing.  If  afterwards  other  parties  are  found  holding  spurioiifl 
shares,  their  rights  can  be  ascertained  in  another  action,  with- 
out in  any  way  interfering  with  the  determination  as  to  the 
present  defendants.  The  action  might  have  been  maintained 
as  to  one  defendant,  or  as  to  more  than  one,  and  as  between 
the  plaintiffs  and  the  present  defendants,  their  rights  can  all 
be  determined  in  this  action.  In  the  case  of  William  Den- 
nistoun,  it  was  urged  on  behalf  of  his  counsel,  that  as  the 
transfer  to  him  was  the  first  transfer  of  Schuyler,  by  which 
an  over  issue  was  made,  the  company  should  be  required  to 
apply  the  seventy-eight  shares  held  by  them  undisposed  of, 
to  make  good  the  shares  in  that  transfer  which  are  otherwise 
spurious.  I  suppose  it  is  conceded  by  all  the  cases,  that  if 
the  company  had  shares  undisposed  of,  with  which  they  could 
make  good  the  over  issues,  they  would  be  compelled  to  do 
so,  and  would  be  estopped  from  denying  the  validity  of  such 
transfers.  The  doctrine  of  estoppel,  I  have  heretofore  said, 
does  not  apply  to  make  good  an  act  forbidden  by  statute, 
but  that  rule  would  not  apply  to  the  seventy-eight  shares 
undisposed  of.  The  defendant  Dennistoun  is  not,  however, 
entitled  to  those  shares.  The  persons  holding  certificates 
issued  prior  thereto  with  power  of  attorney  and  transfer, 
having  an  equitable  title  to  any  stock  which  could  be  applied 
to  such  a  purpose,  would  have  a  prior  equity  to  that  of  Den- 
nistoun. Such  stock  should  be  properly  applied  to  the  oldest 
certificates.  And  where  there  are  some  originally  valid,  and 
which  have  been  made  void  by  transfer,  I  think  the  company 
should  apply  those  shares  to  satisfy  such  certificates.  As  the 
parties  holding  the  oldest  certificates  are  not  parties  to  this 
action,  no  judgment  can  be  made  tl^erein  to  direct  such  ap- 
plication. I  refer  to  it  here  in  answer  to  the  claim  made  to 
such  shares  on  behalf  of  the  defendant  Dennistoun. 

Most  of  the  facts  on  which  the  plaintiff's  have  based  their 
action  are  not  disputed  by  the  defendants,  and  so  far  as  there 
has  been  evidence  furnished  on  the  trial,  that  evidence  has 
not  contradicted  any  of  the  material  facts  proven  on  the  part 
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of  the  plaintiffs)  so  as  to  raise  any  doubt  as  to  the  facts  of 
this  case.  The  decision  of  this  case  rests  mainly  on  the  legal 
questions  which  have  been  submitted  by  the  respectiye  coun- 
sel.   I  consider  the  following  facts  as  established : 

1.  That  the  company  was  duly  incorporated  by  the  legis- 
lature of  Connecticut,  in  1844.  That  in  1846,  the  legisla- 
ture of  New  York  authorized  the  company  to  extend  their 
road  to  and  unite  with  the  Harlem  Bail  Bead  Company  at 
Williamsbridge,  and  such  act  was  assented  to  by  the  legisla- 
ture of  Connecticut  the  same  year. 

2.  That  in  pursuance  of  the  charter  the  board  of  directors 
attempted  to  obtain  subscriptions  for  the  capital  stock  of  the 
company,  which  attempt  failed. 

3.  That  afterward,  about  October,  1846,  a  formal  sub- 
scription was  made  by  certain  persons  to  the  capital  stock  of 
the  company,  amounting  to  24,400  shares,  exclusive  of  the 
subsequent  increase,  on  which  a  payment  of  one  dollar  per 

.  share  was  made.  That  a  board  of  directors  was  elected  on 
the  19th  of  May,  1846,  and  the  company  was  then  duly  or- 
ganized. That  on  the  same  day  the  directors  organized  their 
body  by  electing  Bobert  Schuyler  president.  That  on  the 
10th  of  November,  1846,  the  board  resolved  to  make  up  the 
capital  stock  to  25,000  shares,  and  passed  a  resolution  pro- 
viding for  a  further  subscription  and  distribution  thereof, 
together  with  9680  shares  placed  by  the  former  subscribers 
with  the  president  of  the  company  for  distribution,  and  di- 
recting the  same  to  be  offered  for  sale  and  distribution  on 
terms  prescribed  by  them  in  the  resolution. 

4.  That  various  subscriptions  were  afterwards  obtained,  by 
which  the  whole  of  such  stock  was  subscribed  for. 

5.  That  such  subscriptions  were  recognized  by  the  com- 
pany, although  not  obtained  in  the  mode  specified  in  the  act 
of  incorporation,  by  the  resolutions  passed  December  31, 1846, 

6.  That  subsquently,  in  August,  1851,  the  board  of  di- 
rectors agreed  to  increase  the  capital  stock  to  30,000  shares, 
and  directed  the  same  to  be  apportioned  among  the  then  ex- 
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isting  stockholders,  as  standing  on  the  stock  ledger  for  the 
dividend  payable  on  the  15th  of  Angust,  1851. 

7.  That  on  the  15th  Augnst,  1851,  a  dividend  was  de- 
clared and  paid  to  the  stockholders  on  the  books  of  the  com- 
pany, according  to  the  stock  ledger,  which  comprised  all  the 
stockholders  then  owning  stock  on  the  books  of  the  company, 
as  per  Exhibit  No.  29,  at  which  time  B.  &  G.  L.  Bchuyler 
were  recognized  as  holders  of  854  shares. 

8.  That  such  distribution  was  accordingly  made,  and  the 
5000  shares  were  so  distributed  and  taken  by  such  stock- 
holders, except  68  shares,  which  were  fractions  of  shares,  not 
taken  by  those  who  were  entitled  thereto,  and  which  remained 
undisposed  of. 

9.  That  Robert  Schuyler  was  appointed  transfer  agent  at 
New  York,  J.  G.  Sheffield  at  New  Haven,  and  J.  E.  Thayer 
&  Brothers  at  Boston,  by  resolutions  of  the  board  of  direct- 
ors on  3d  February,  1847. 

10.  That  the  stock  so  subscribed  for  and  distributed,  ap- 
pears to  have  been,  in  most,  if  not  all  cases,  transferred  by 
one  of  the  transfer  agents,  on  behalf  the  company,  to  the 
subscribers. 

11.  That  there  were,  at  all  times,  transfers  made  to  the 
transfer  agents  on  the  books  of  the  company,  for  the  account 
of  the  company,  and  the  stock  so  transferred  was  afterwards 
disposed  of  by  such  agents. 

12.  That  ten  shares  of  stock  taken  by  George  Peck  were 
declared  forfeited  on  4th  May,  1853,  and  a  resolution  then 
passed,  authorizing  the  president  to  sell  the  same,  and  also 
the  68  shares  of  the  stock  not  taken  in  fractional  shares,  by 
the  subscribers^  so  as  to  make  the  whole  capital  stock 
30,000  shares. 

13.  That  George  W.  Whistler  was  appointed  vice  president 
on  10th  August,  1853,  and  resigned  31st  May,  1854 

14.  That  William  E.  Worthen  was  appointed  vice  presi- 
dent on  14th  June,  1854. 
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15.  That  on  the  5th  July,  1854,  the  transfer  books  of  the 
company  were  closed. 

16.  That  Robert  Schuyler,  the  president,  was  a  member 
of  the  firm  of  B.  &  O.  L.  Schnyler. 

17.  That  said  firm  held  large  amounts  in  the  stock  of  the 
company. 

18.  That  prior  to  the  distribution  of  the  5000  shares  in 
August,  1861,  the  firm  of  R.  &  G.  L.  Schuyler,  by  transfer, 
had  caused  an  over  issue  of  stock  in  their  stock  account,  to  a 
large  amount,  and  exceeding  1000  shares  above  the  number 
of  shares  that  had  been  transferred  to  them  previous  to  such 
over  issue. 

19.  That  it  does  not  appear  in  what  manner  such  over 
issues  were  remedied,  but  that  on  the  17th  of  October,  1853, 
Schuylers'  stock  account  balanced  with  four  shares  to  their 
credit. 

20.  That  at  all  times  previous  thereto,  the  stock  ledger  ac* 
count  always  balanced  with  the  stock  issued  by  the  company, 
BO  that  at  no  time  previous  thereto  was  there  an  issue  by  the 
company  or  its  agent  of  more  stock  in  the  aggregate  than 
30,000  shares. 

21.  That  at  that  date  B.  &  G.  L.  Schuyler  had  outstanding 
certificates  signed  by  B.  Schuyler,  transfer  agent,  for  7042 
spurious  shares  of  stock  for  which  no  transfer  had  been  made 
to  them  on  the  books  of  the  company. 

22.  That  in  October,  1853,  B.  &  G.  L.  Schuyler  commenced 
an  over  issue  of  shares  by  transfer,  and  that  between  that 
time  and  the  4th  of  July,  1854,  there  were  transfers  of  spu- 
rious shares  made  by  them  up  to  that  date  on  the  transfer 
books  of  the  company  amounting  to  17,497  shares,  and  cer- 
tificates also  outstanding  in  their  name  for  shares  for  which 
no  transfers  existed  on  the  books,  to  1648  shares,  making  the 
whole  amount  of  over  issued  stock  by  transfer  and  by  certifi- 
cate 19,145  shares. 

23.  That  these  shares  and  certificates  are  claimed  by  the 
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defendants  in  part,  and  by  others,  as  will  appear  by  a  state- 
ment hereto  annexed. 

24.  That  the  over  issue  of  stock  was  originally  made  in 
some  cases  by  transfers,  when  there  was  no  stock  standing  to 
the  credit  of  the  Schuylers,  and  in  other  cases  by  the  issue  of 
certificates  for  stock,  when  no  such  stock  was  owned  by  them, 
accompanied  with  an  assignment  and  power  of  attorney, 
authorizing  a  transfer,  and  then  in  most  cases  such  stock  was 
subsequently  transferred  on  the  books  of  the  company  by  the 
attorney,  excepting  in  the  cases  of  1648  shares  pledged  by  the 
parties  to  whom  the  certificates  were  issued  as  security  and 
not  transferred  on  the  books  of  the  company. 

25.  That  in  some  cases  the  certificate  when  issued  was  a 
certificate  for  valid  stock  held  by  R.  &  G.  L.  Schuyler  at  the 
date  of  its  issue ;  and  after  the  same  was  issued,  that  R.  & 
G.  L.  Schuyler  transferred  on  the  books  of  the  company  such 
shares  without  surrendering  the  certificates. 

26.  That  the  transfers  were  all  made  in  books  kept  by  the 
company,  which  were  regularly  numbered  prior  to  the  book 
being  used  for  the  purpose  of  transferring,  and  in  some  casea 
transfers  were  made  by  the  Sohuylers,  as  well  as  by  others, 
of  shares  which  were  transferred  to  them  either  on  the  same 
or  a  subsequent  day — such  transfers  in  some  cases  being  for 
the  same  number  of  shares,  and  in  others  for  amounts  of  dif- 
ferent quantities,  and  the  transfers  made  by  them  were  some- 
times numbered  of  a  later  number  than  that  by  which  they 
received  the  stock. 

27.  That  the  company  provided  rules  for  transferring  stock, 
as  set  out  in  the  complaint,  by  which  rules  it  was  provided 
that  all  transfers  should  be  made  in  the  books  of  the  company, 
and  that  all  certificates  of  stock,  which  should  have  been* 
issued,  must  be  surrendered  prior  to  a  transfer  of  such  stock 
being  allowed  on  the  books  of  the  company.  These  rules 
also  provided  for  transfers  by  attorney  under  a  power  of  attor- 
ney under  seal. 

28.  That  the  company  adopted  a  form  of  certificate  and 
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power  of  attorney.  That  in  the  power  of  attorney  so  adopted 
and  used,  there  was  a  clause  of  transfer  and  assignment  by 
the  person  in  whose  name  the  stock  purported  to  be  standing 
when  the  certificate  was  issued. 

29.  That  in  many  cases  the  company,  or  their  agent,  per- 
mitted transfers  of  stock  to  be  made  in  the  books  to  persons 
other  than  those  to  whom  such  certificate  and  power  with  an 
assignment  had  been  pledged  as  security,  and  that  such 
transfers  had  been  made  in  violation  of  the  by-laws  adopted 
by  the  company  as  to  transfers. 

SO.  That  the  persons  holding  such  certificates  did  not  give 
notice  to  the  company  of  their  claim  to  a  lien  upon  such  stock, 
until  after  such  stock  had  been  transferred  on  the  books  of 
the  company. 

31.  That  such  persons  have  sustained  damage  thereby. 

32.  That  in  most  of  the  cases  in  which  the  defendants  have 
appeared  and  answered,  proof  has  been  furnished  to  show  that 
such  defendants,  on  receiving  the  transfers  and  ceiiificates, 
either  paid  value  for  the  stock  if  purchased,  or  made  loans 
thereon,  in  good  faith,  and  without  knowledge  of  the  frauds 
or  over  issues  of  Schuyler,  and  without  any  grounds  sufficient 
to  cause  suspicion  thereof. 

33.  That  in  the  case  of  Kyle,  it  does  not  appear  that  he 
paid  any  value  to  Schuyler  for  the  stock  issued  to  him,  but 
it  is  shown  that  the  Mechanics'  Bank  loaned  money  to  Kyle 
upon  the  said  certificates,  and  had  a  transfer  to  them  of  part 
of  the  stock. 

34.  That  in  many  of  the  cases  the  defendants,  before  pay- 
ing for  their  stock,  or  advancing  money  thereon,  made  or 
caused  to  be  made  application  to  the  officers  or  clerks  in  the 
employ  of  the  company  to  know  if  stock  had  been  transferred 
to  them,  and  were  informed  that  such  transfers  had  been 
made,  and  that  they  then  paid  or  advanced  money,  relying 
on  such  inforination  from  the  agents  of  the  company. 

35.  That  in  all  such  cases  the  defendants  h^ve  sustained 
Vol.  XXXVIII.  36 
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damage  from  the  acts  of  the  officers^  clerks,  or  agents  of  the 
plaintifis. 

36.  That  Robert  Schuyler  failed  on  or  about  the  3d  day  of 
July,  185^,  and  then  communicated  to  the  board  of  directors 
that  difficulties  existed  as  to  the  stock,  and  referred  them  to 
the  stock  ledger  as  containing  much  that  was  wrong. 

37.  That,  up  to  that  time,  there  is  no  evidence  of  any  actual 
knowledge  by  any  of  the  directors  of  any  fraudulent  acts  on 
the  part  of  Schuyler,  in  the  performance  of  his  duties  as 
transfer  agent. 

38.  That  such  frauds  were  committed  both  as  transfer  agent 
of  the  company,  in  giving  false  certificates,  and  permitting 
false  transfers  on  the  books  of  the  company,  as  well  as  a  stock- 
holder of  the  company  as  one  of  the  firm  of  B.  &  G.  L. 
Schuyler,  in  making  transfers  and  obtaining  certificates  from 
the  company  fer  more  shares  than  they  held  on  the  books  of 
the  company. 

39.  That  a  proper  examination  of  the  books  by  the  directors 
would  have  enabled  them  to  discover  the  frauds  which  were 
perpetrated  by  Schuyler,  and  that  the  board  of  directors  were 
guilty  of  negligence  in  not  making  such  examinations,  and  in 
leaving  the  entire  charge  and  control  of  the  transfer  of  shares, 
and  giving  certificates,  with  Schuyler,  without  making  such 
examination. 

40.  In  making  out  the  statement  of  facts,  the  general  find- 
ing only  is  stated,  and,  in  these  respects,  many  others  may 
be  thought  necessary  to  be  added,  by  the  respective  parties. 
The  particulars  of  each  case  in  which  the  defendants  have 
answered  will  also  be  stated,  for  which  the  findings  must  be 
drawn  and  settled  hereafter,  in  connection  with  those  above 
stated,  if  the  same  shall  be  deemed  necessary. 

The  law,  as  applicable  to  these  facts,  I  find  as  follows,  viz : 

1.  The  stock  of  the  company  being  limited  to  30,000  shares, 

by  the  charter  of  the  company,  it  was  not  in  the  power  of  the 

board  of  directors,  by  any  resolution  or  act  of  such  board,  to 

increase  the  number  of  shares  beyond  that  amount. 


NEW  YORK-MAROH,  1860.  563 


New  Tork  and  New  HaTen  RaU  Rood  Co.  v.  Schuyler. 

2.  If  the  directors  could  not^  by  their  own  act,  increase  the 
number  of  shares  beyond  30,000,  they  could  not  delegate  to 
their  agent,  either  directly  or  indirectly,  authority  to  m^e 
such  increase. 

3.  If  neither  the  board,  nor  its  agents  acting  under  its  au- 
thority, could  do  an  act  by  which  the  capital  stock  could  be 
increased,  no  act  of  negligence  or  misconduct  on  the  part  of 
such  agent  could  effect,  by  any  liability  for  such  acts,  what 
the  company  could  not  do  directly. 

4.  Consequently,  the  doctrine  of  estoppel  cannot  be  applied 
to  give  validity  to  what  would  be  an  illegal  act,  or  to  prevent 
the  company  from  setting  up,  in  answer  to  a  claim  to  such 
stock,  that  the  same  is  void,  as  being  issued  in  excess  of  the 
capital. 

5.  By  this  I  mean,  that  no  one  can  be  estopped  from  refus- 
ing to  do  an  illegal  act ;  but  that  an  estoppel  can  only  oper- 
ate in  favor  of  a  party  injured,  where  there  is  no  provision 
of  law  forbidding  the  party  i^inst  whom  the  estoppel  is  to 
operate,  from  doing  the  act  which  is  sought  to  be  carried  out 
through  its  operation. 

6.  The  doctrine  of  estoppel  is  only  available  to  the  party 
for  whom  it  was  designed,  and  does  not  operate  in  favor  of  a 
stranger  to  whom  the  representation  was  not  made,  and  is  not 
applicable  to  this  case  excepting  as  hereafter  stated. 

7.  That  no  legal  title  passed  to  any  one  who  received  from 
the  owner  a  certificate  of  shares  of  stock,  issued  by  the  com- 
pany, with  a  transfer  indorsed  thereon,  and  a  power  of  attor- 
ney to  transfer  the  same,  even  though  the  person  to  whom 
such  stock  was  delivered  advanced  money  on  the  receipt 
thereof,  but  that  the  party  receiving  the  same  only  acquired 
an  equitable  title,  valid  against  the  party  named  in  the  cer- 
tificate to  compel  a  transfer  of  such  shares  on  the  books  of  the 
company,  while  the  same  remained  in  his  name  thereon. 

8.  By  the  law,  and  by  the  statute  of  Connecticut,  passed 
1849,  such  an  assignment  is  not  valid  against  any  but  those 
leaking  it  and  their  representatives,  and  such  law  operates 


504  ^^^^  ^  ™^  suPBEia:  oourt. 

N«w  York  and  New  Hayes  Bail  Road  Co.  r.  Scfanyier. 

upon  all  transfers  of  the  stock  of  the  company,  whether  made 
in  Connecticut  or  New  York. 

9.  A  transfer  on  the  books  of  the  company  for  value,  to  a 
honafide  holder,  would  pass  to  him  the  shares  so  transferred, 
although  at  the  time  the  transferror  had  a  certificate  in  his 
name  outstanding  for  the  same,  which  he  did  not  surrender 
at  the  time  of  transfer. 

10.  The  fiEU^t  that  the  owner  had  pledged  the  certificate  to 
a  third  party,  as  security  for  money  borrowed,  without  notice 
to  the  company  thereof,  would  not  affect  such  transfer,  or  the 
title  of  the  transferree,  to  the  stock  so  transferred. 

11.  A  transfer  by  a  person,  who  at  the  time  held  no  shares 
on  the  books  of  the  company,  passed  no  title  to  any  shares  of 
stock  in  the  company. 

12.  Such  a  transfer  conveys  no  title  to  stock  subsequently 
acquired,  and  could  not  be  made  good  by  a  transfer  to  the 
person  making  the  same  of  subsequently  acquired  stock. 

13.  Stock  received  and  transferred  on  the  same  day  should, 
in  equity,  be  considered  as  received  before  it  was  transferred, 
although  the  numbers  of  the  transfer  may  be  such  as  to  make 
the  transfer  by  the  Jiransferror  appear  earlier  than  the  transfer 
to  him ;  unless  it  was  proven  that  such  transfer  was  made  prior 
to  the  one  by  which  the  stock  was  assigned  to  the  transferror; 

14.  The  by-laws  of  the  company,  requiring  a  surrender  of 
the  certificate  before  making  a  transfer,  are  not  binding  on 
third  persons  so  as  to  affect  their  rights,  or  deprive  them  of 
their  property. 

15.  Where  stock  is  transferred  under  a  power  of  attorney 
attached  to  a  certificate,  which  power  also  contained  an  as- 
signment of  the  shares,  and  authority  to  transfer  the  said 
shares,  the  power  did  not  authorize  the  transfer  of  any  shares 
acquired  after  the  date  of  the  power. 

16.  Such  transfer  could  only  operate  to  transfer  stock  held 
by  the  person  named  in  the  certificate  and  power,  at  the  date 
of  the  power ;  and  if  such  stock  was  previously  transferred 
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by  him^  no  title  would  pass  under  the  transfer  of  the  attorney 
to  any  stock  subsequently  acquired  by  such  person. 

17.  In  the  case  of  a  certificate  and  power  of  attorney,  held 
by  the  party  to  whom  it  was  pledged,  without  making  a  trans- 
fer on  the  books  of  the  company,  the  same  rule  should  be  ap- 
plied«  Such  certificate  and  power  would  entitle  the  holder  to 
an  equitable  title  to  any  valid  stock  held  by  the  person  named 
therein  of  the  date  of  the  power,  if  he  continues  to  hold  such 
stock  to  the  present  time,  but  if  all  the  stock  held  by  the 
party  at  the  date  thereof  has  been  sold  by  him,  then  the  cer- 
tificate has  ceased  to  be  of  any  value,  and  should  be  canceled. 

18.  That  the  company  having  permitted  B.  &  G-.  L.  Schuy- 
ler to  sell  stock  covered  by  certificates  when  there  was  stock 
standing  to  their  credit  sufficient  to  cover  such  certificates,  is 
bound  to  make  good  such  certificates  to  the  extent  of.  any 
shares  owned  by  the  company,  within  the  capital  stock  of  the 
company,  and  that  the  seventy-eight  shares  of  the  company 
unsold  should  be  applied  to  the  satisfaction  of  the  oldest  out- 
standing certificate  of  that  character. 

19.  That  the  defendants  who  have  received  transfeni  of 
spurious  stock  by  the  acts  of  the  transfer  agent,  or  certifi- 
cates of  spurious  stock  from  the  transfer  agent  of  the  com- 
pany, without  knowledge  or  ground  of  suspicion  of  fraud  or 
irregularity,  and  have  advanced  money  thereon,  are  entitled 
to  recover  damages  against  the  company,  in  a  proper  action. 

20.  That  defendants,  who  have  been  misled  by  the  acti9  or 
negligence  of  the  officers  of  the  company,  and  have  advanced 
money  in  consequence^  thereof,  are  entitled  to  recover  dam- 
ages against  the  company,  in  a  proper  action. 

21.  That  persons  holding  certificates  of  stock,  valid  when 
they  were  issued,  accompanied  by  an  assignment  and  power, 
on  which  they  have  advanced  money,  may  recover  damages 
against  the  company  when  such  certificates  have  been  rendered 
of  no  value  by  the  allowance  of  transfers  on  the  books  of  the 
company,  without  requiring  the  surrender  of  the  certificates. 
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22.  That  such  damages  cannot  be  recovered  in  this  action 
by  way  of  counter-claim. 

That  the  foUowing  rules  must  be  adopted^  as  to  the  separa- 
tion of  the  stock : 

1.  The  certificates  are  to  be  rejected  where  a  transfer  of  the 
stock  or  shares  mentioned  therein  has  been  made  on  the  books, 
and  the  certificates,  with  power  attached,  have  ceased  to  be 
of  value,  where  all  the  stock  held  by  the  party  at  the  date 
thereof  has  been  transferred. 

2.  That  the  transfers  on  the  books  of  the  company  are  to 
be  held  valid,  even  without  the  surrender  of  the  certificate  at 
the  time  of  the  transfer. 

3.  That  transfers  only  convey  the  legal  title  to  stock  held 
by  the  party  at  the  time  of  making  the  transfer. 

4.  That  transfers  made  on  the  same  day  on  which  the  stock 
is  received,  are  valid  and  convey  the  title,  although  the  trans- 
fer to  the  party  is  entered  in  the  transfer  book,  on  a  transfer 
of  a  prior  number  than  that  by  which  he  received  the  stock, 
provided  the  date  of  both  transfers  is  the  same. 

5.  That  transfers  by  power  of  attorney  can  only  convey 
stock  held  by  the  party  executing  the  power  of  attorney  at 
the  time  of  its  execution,  and  in  the  absence  of  any  other 
proof,  the  date  of  the  power  must  be  taken  as  such  time.  If 
there  is  no  date  to  the  power  and  no  proof  of  its  execution, 
the  date  of  the  transfer  by  the  attorney  must  govern. 

6.  If  all  the  stock,  held  at  the  date  of  the  power,  has  been 
transferred  by  the  party  giving  the  power,  before  the  attorney 
makes  the  transfer,  no  stock  would  pass  under  such  transfer, 
and  the  same  is  to  be  disregarded. 

7.  The  same  rule  must  be  applied  to  outstanding  certifi- 
cates* and  powers,  where  no  transfer  has  been  made  by  the  at- 
torney, and  where  an  equitable  title  exists  in  the  holder  of 
the  same ;  and  if  aU  stock  held  by  the  party  giving  the  power 
at  the  date  thereof  has  been  transferred,  such  power  and  cer- 
tificate ceases  to  be  of  any  value,  and  no  stock  can  be  trans- 
ferred thereby. 
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la  making  the  distribution  of  the  stocky  according  to  these 
rules,  I  have  found  it  necessary  to  provide  a  different  stock 
ledger  from  that  furnished  by  any  of  the  parties  on  the  trial. 
Such  a  compilation  will  be  filed  with  the  clerk  of  the  special 
term,  at  the  time  of  making  this  decision,  and  is  marked 
"  Stock  Ledger  adopted  by  the  court,"  with  the  title  of  the 
cause,  and  signed  by  the  judge.  After  a  reasonable  time  it 
will  be  delivered  to  the  plaintiffs,  to  be  kept  by  them  for  fu- 
ture reference.  The  cases  in  which  this  ledger  differs  from 
that  produced  on  the  trial,  and  de^signated  as  No.  82,  will  be 
seen  on  examination,  as  all  the  alterations  from  that  exhibit 
are  made  in  red  ink,  and  can  easily  be  distinguished.  The 
result  of  this  division  of  the  stock  makes  the. persons  desig- 
nated in  the  list  herein  contained,  to  be  the  holdei-s  of  the 
spurious  stock.  Where  a  certificate  has  been  issued,  the  num- 
ber of  the  certificate  is  given ;  and,  in  all  cases,  the  number 
of  spurious  shares,  either  in  whole  or  in  part,  is  stated.  As 
to  some  persons  named  therein,  as  holding  spurious  stock,  no 
decree  can  be  made,  because  they  are  not  parties  to  this  action. 
As  to  others  who  are  parties,  it  will  be  necessary  for  the 
plaintiffs,  if  they  see  fit  to  ask  a  judgment  as  to  all  the  shares 
so  held,  to  amend  the  complaint  in  regard  to  the  number  of 
spurious  shares  held  by  those  parties.  As  to  those  defend- 
ants who  have  not  appeared  or  answered,  the  plaintiffs  are 
entitled  to  judgment  by  default;  but  no  decree,  as  to  the 
stock  held  by  them,  will  be  made  in  the  cases  in  which  their 
stock  is  found  to  be  good. 

Under  these  rules,  the  following  stock,  held  by  the  defend- 
ants named,  is  adjudged  to  be  spurious  and  void ;  the  certifi- 
cates are  ordered  to  be  canceled,  and  the  holders  thereof  are 
to  be  restrained  by  injunction  from  claiming  the  s%me  as 
valid  stock,  or  bringing  any  action  to  enforce  such  claim ; 
but  such  injunction  is  not  to  be  considered  as  preventing 
the  defendants  from  making  any  claim  for  damages,  or  bring- 
ing any  action  therefor,  for  any  of  the  causes  before  stated, 
as  furnishing  grounds  for  recovering  damages  against  the 
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company.  Such  judgment  will  apply  to  all  the  peraons 
named  in  the  following  list,  except  Ezra  Baldwin,  William 
B.  Cooley,  Gracie  &  Dashwood,  W.  S.  Holabird,  E.  H.  King, 
R.  L.  Maitland  &  Co.,  J.  W.  Perrot,  Edwin  Sherwood,  W. 
Taller  and  H.  S,  Tyler,  who  were  not  made  defendants,  and 
against  whom  no  judgment  can  be  rendered.  [Here  follows 
a  list  of  the  names  of  persons  claiming  stock,  by  transfers, 
or  otherwise,  which  is  declared  to  be  spurious.] 

The  following  certificates  of  stock  held  by  defendants, 
which  were  issued  by  B.  Schuyler,  transfer  agent,  in  the  name 
of  B.  &  G-.  L.  Schuyler,  subsequent  to  October  18,  1853, 
and  which  were  so  issued  fraudulently,  there  being  no  stock 
held  by  them  at  the  time  of  giving  such  certificates,  are  de- 
clared to  be  void,  and  are  ordered  to  be  canceled,  and  the 
holders  thereof  are  to  be  restrained  by  injunction  in  like 
manner  as  before  directed,  viz :     [This  list  is  omitted.] 

And  the  following  certificates  of  stock,  issued  prior  to 
October  18,  1853,  for  stock  which  was  then  held  by  B.  &  G. 
L.  Schuyler,  and  were  at  the  time  certificates  of  good  stock, 
but  which  were  afterwards  rendered  of  no  value  by  the  trans- 
fer of  the  same  stock  on  the  books  of  the  company,  by  B. 
&  G.  L.  Schuyler,  are  declared  to  be  of  no  value,  and  are 
ordered  to  be  canceled,  and  the  holders  thereof  are  to  be 
restrained  by  injunction  in  like  manner  as  before  directed, 
viz :     [Also  omitted.] 

The  following  certificates  represent  stock  that  has  been  trans- 
ferred by  the  holders  on  the  books ;  but  as  no  proof  has  been 
furnished  to  show  who  are  the  holders  thereof,  no  judgment 
can  be  rendered  in  regard  thereto,  viz :     [Also  omitted,] 

The  following  defendants,  who  have  appeared  and  answered, 
have  lot  been  shown  to  be  the  holders  of  spurious  stock.  On 
the  contrary,  the  stock  held  by  them  has  been  found  good, 
according  to  the  rules  adopted  by  the  court,  and  as  to  them 
judgment  must  be  rendered  in  their  favor,  with  costs :  B.  H. 
Arkenburgh,  Anna  Maria  Clarkson,.  A.  B.  Dayis,  John  H. 
Dykers,  Alfred  S.  Eraser,  Lorenzo  Hull,  William  H.  King, 
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Jobn  M.  Enoz,  GhK>rge  M.  Mead,  William  H.  Rogers,  A.  D. 
Wyckoff,  Rush  TuUer,  J.  H.  Whitson  and  Oharlefl  Wright. 

The  defendants  Duncan,  Sherman  &  Co.  having  disclaimed 
any  title  to  the  stock  standing  in  their  name,  and  disclosed 
the  name  of  the  owner,  no  judgment  can  be  rendered  as  to 
them,  and  the  complaint  as  against  them  is  dismissed,  with 
costs. 

As  to  the  costs  of  the  other  parties  plaintiffs  and  defend- 
ants, no  costs  are  awarded  to  either ;  but  the  judgment,  as 
£Eur  as  rendered  in  favor  of  the  plaintiffs,  is  without  costs. 

[Kbw  Tobk  Spscial  Tbbx,  March  6, 1860.    Ingrahamj  Jnsiice.] 


Huntley,  receiver  &c..  V8,  Perry. 

A  policy  of  insarance  is  not  rendered  absolutely  void  by  the  omlssloh  of  the 
aaaared  to  vpecify  in  his  application,  all  the  halldlngs  within  ten  rods 
of  the  ioBured  property,  but  it  is  merely  voiddbie  at  the  election  of  the 
company.    Obovbb,  J.  dissented. 

After  the  company  has  chosen  to  assert  the  validity  of  the  policy,  by  bring- 
ing an  action  upon  the  premium  note,  to  recover  an  assessment,  the  insured 
cannot  be  permitted  to  set  up  the  falsity  of  his  own  statements,  in  the 
application,  as  a  defense. 

THIS  action  was  brought  by  the  plaintiff,  as  receiver  of  the 
Cattaraugus  Mutual  Insurance  Company,  upon  a  pre- 
mium note  given  for  a  policy  of  insurance  issued  by  that 
company.  The  note,  application  and  policy  bore  date  De- 
cember 6,  1854.  The  action  came  on  to  be  tried  at  the 
Cattaraugus  circuit  in  January,  1860,  before  Mr.  Justice 
Groyxr  and  a  jury.  The  plaintiff  proved  the  facts  entitling 
him  prima  facie  to  recover.  The  defendant  proved  the 
execution  of  the  application,  (which  by  the  terms  of  the 
policy  formed  a  part  of  it,)  containing  in  substance  a  state- 
ment that  all. buildings  within  ten  rods  of  the  insured  prop- 
erty were  mentioned  in  it ;  and  then  offered  to  show  that  the 
buildings  of  three  persons,  which  were  situated  within  less 
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than  ten  rods,  were  not  mentioned  in  the  application,  and 
that  the  omission  to  mention  them  was  not  willful  or  fraud- 
ulent. The  evidence  was  admitted  hj  the  court,  and  the 
plaintiff  duly  excepted. 

The  court  charged  the  jury  "that  the  fact  that  there  were 
other  buildings  that  were  not  mentioned  in  the  defendant's 
application  for  insurance,  within  ten  rods  of  the  house  in- 
sured, rendered  the  premium  note,  upon  which  the  plaintiff 
had  brought  his  action,  void."  To  this  charge  the  plaintiff 
duly  excepted.  The  jury  rendered  a  verdict  for  the  defend- 
ant; and  the  exceptions  were  ordered  to  be  heard  at  the 
general  term,  in  the  first  instance. 

Lamb  dt  Huntley j  for  the  plaintiff. 

C.  C7.  Torrance,  for  the  defendant. 

By  the  Court,  Davis,  J.  The  question  to  be  passed  upon 
in  this  case  arises  upon  the  charge  of  the  court,  which  was 
"  that  the  fact  that  there  were  other  buildings  that  were  not 
mentioned  in  the  defendant's  application  for  insurance,  within 
ten  rods  of  the  house  insured,  rendered  the  premium  note 
void."  The  application  set  forth  in  the  answer  and  proved 
on  the  trial,  is  a  complete  instrument  on  its  face.  It  pur- 
ports to  state  the  relative  situation  of  the  property  insured, 
"as  to  other  buildings,  and  the  distance  from  each  within 
ten  rods,"  and  that  all  buildings  within  ten  rods  are  men- 
tioned, and  that  there  is  nothing  whatever  in  it  to  indicate 
that  it  does  not  do  so.  This  application  was  made  and  sub- 
scribed by  the  insured,  and  is,  as  it  professes  to  be,  his  state^ 
ment  of  the  facts  required  by  the  company.  It  was  received 
by  the  company  in  good  faith,  and  acted  upon  by  its  ofBcers 
in  conformity  to  its  by-laws,  and  a  policy  thereon  issued  to 
the  defendant.  The  application,  premium  note  and  policy 
were  all  dated  the  6th  of  December,  1854 ;  and  so  far  as  the 
case  shows,  have  been  regarded  by  both  parties  as  valid  instru- 
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ments^  nntil  the  defendant  was  called  upon  in  this  action  to 
pay  the  assessment  on  his  premium  note.  It  does  not  appear 
that  at  any  time  during  this  period  the  insured  has  disclosed 
the  fact  to  the  company  that  he  had  omitted  to  state  that 
other  buildings  existed  within  ten  rods,  or  that  the  company 
became  apprised  of  it  in  any  other  way. 

It  has  been  held  that  the  answer  of  the  applicant  to  an 
interrogatory  in  an  application  like  this,  is  an  express  war- 
ranty that  there  are  no  other  buildings  within  ten  rods,  than 
those  mentioned  by  him.  {Chaffee  v.  The  Cat,  Mutual  Ins. 
Co,y  18  JV^  F.  Bep,  376.)  And  a  warranty  in  relation  to  the 
situation  of  the  property  is  a  condition  precedent,  and  unless 
substantially  true  the  policy  will  be  void.  (Id.  2  Comet. 
221.  16  Wend.  481,  and  cases  cited.  18  N.  T.  Rep.  378.) 
But  it  is  also  well  settled  that  the  company  may  waive  the 
conditions  of  assurance,  and  if  they  do  so  with  knowledge 
of  the  facts  they  are  estopped  from  denying  the  validity  of 
the  policy.  (Amee  v.  The  Union  Ine.  Co.,  14  N.  Y.  Rep. 
254,  266.  Frost  v.  Saratoga  Ins.  Co.,  5  Denio,  164.  Viall 
V.  The  Genesee  Mutual,  19  Barb.  440.  Risley  v.  The  Chaut. 
CofMut.  Ins.  Co.,  MS.  opin.  8  dist.) 

In  Frost  v.  The  Saratoga  Mutual  Insurance  Company j 
the  action  was  brought  upon  the  policy  after  a  loss.  The 
company  showed  that  the  application  omitted  to  state  build- 
ings within  ten  rods,  as  required  by  the  conditions  of  the 
insiurance ;  but  it  appeared  that  the  company,  with  full  knowl- 
edge of  the  omission  and  of  the  facts  of  the  case,  had  after* 
ward  made  and  collected  assessments  upon  the  premium  note, 
and  the  court  held  that  the  company  had  by  this  act  affirmed 
the  validity  of  the  policy,  and  could  not  be  heard  to  dis- 
pute it 

In  Risley  v.  The  Chautauque  Company,  this  court  held 
that  the  making  and  collection  of  assessments,  after  notice 
of  the  facts,  was  a  waiver  of  conditions  precedent,  and  sub- 
jected the  company  to  pay  a  subsequent  loss,  although  the 
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policy  was  originally  void  within  the  well  settled  cases,  if 
the  company  had  chosen  so  to  regard  it. 

The  language  nsed  by  the  cases  is  that  the  policy  is  void ; 
but  to  my  mind  it  is  quite  clear  that  nothing  farther  is  meant 
by  this  expression  than  that  it  is  voidable  if  the  company 
choose  so  to  r^ard  it.  The  cases  just  cited  establish  that 
the  policy  is  capable  of  being  made  valid  by  the  act  or  agree- 
ment of  the  company,  after  the  facts  which  avoid  it  shall 
have  come  to  their  knowledge ;  and  these  cases  satis&ctorily 
establish  that  the  policy  is  to  be  regarded  rather  as  voidable 
at  the  election  of  the  company  than  as  absolutely  void, 
whether  they  choose  so  to  regard  it  or  not.  Those  cases 
settle  that  if  the  &ct,  that  the  defendant  had  omitted  the 
buildings  now  shown  to  have  been  left  out,  had  come  to  the 
knowledge  of  the  company,  they  would  have  had  their  option 
to  have  treated  the  policy  as  a  valid  or  as  a  void  one ;  and 
in  the  former  case  would  have  themselves  been  estopped  from 
afterward  questioning  its  validity.  In  tnj  opinion,  there- 
fore, the  defendant  is  not  at  liberty  to  assert  the  misrepre- 
sentations of  his  own  application  as  a  defense  to  his  note. 
The  company  chose,  by  their  action,  to  assert  its  validity. 
The  payment  of  his  assessment,  which  is  according  to  the 
express  terms  of  his  agreement,  secures  to  the  insured  a  valid 
insurance,  and  after  the  collection  of  the  assessment  upon 
this  note  the  company  cannot  be  heard  to  dispute  their  lia- 
bility for  any  loss  he  may  sustain.  The  company  have  been 
at  all  times  since  the  making  of  the  application,  and  the 
issuing  of  the  policy,  in  a  position  to  have  ratified  and 
rendered  valid  the  policy,  upon  a  disclosure  of  the  facts,  by 
a  waiver  of  the  condition,  and  that  this  has  not  before  been 
done,  is  the  fault  of  the  insured  rather  than  of  the  company. 
The  election,  in  my  judgment,  was  with  them  ;  and  the 
defendant  has  neither  reason  nor  right  to  complain  at  thw 
so  exercising  it  as  to  subject  him  and  themselves  to  the 
liabilities  which  both  parties  intended  to  incur. 

I  am  not  able  to  see,  also,  why  the  insured  in  such  a  case 
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18  not  estopped  from  setting  up  snch  a  defense.  His  repre- 
sentation in  writing  is  perfect  upon  its  face.  It  is  made  with 
intent  to  induce  the  company  to  act  upon  it,  and  issue  their 
policy  to  him.  The  company,  relying  upon  the  representa- 
tions it  contained,  did  act  upon  it  and  issue  their  policy  to 
him.  This  action  is  necessarily  to  their  prejudice,  for  al- 
though they  may  avoid  their  policy  by  proving  the  warranty 
false,  yet  they  take  upon  themselves  the  burthen  of  doing  so 
by  issuing  an  obligation  which  is  prima  facie  binding  upon 
them.  The  insured  has,  therefore,  by  his  own  act,  led  them 
into  a  position  where  they  must  pay  his  losses^or  prove  his 
misrepresentations.  And  by  this  act  he  is  the  gainer,  for  he 
has  secured  a  policy  on  terms  which  must  be  presumed  to  be 
more  favorable  than  would  have  been  granted  had  the  facts 
been  known  and  truly  stated.  Now  shall  he  be  permitted  to 
set  up  his  own  misrepresentation  as  a  defense,  where  the 
company  are  asserting  the  validity  of  the  policy  and  seeking 
to  enforce  the  consideration  he  agreed  to  pay  for  it  ?  Under 
such  circumstances,  I  think,  the  defendant  should  not  be  per- 
mitted to  assert  the  falsity  of  his  own  statements  upon  which 
the  company  have  in  good  faith  acted ;  although  he  may  have 
made  the  statements  by  mistake  or  accident.  '^It  makes  no 
difference  in  the  operation  of  this  rule  whether  the  thing 
admitted  was  true  or  false,  it  being  t!he  fact  that  it  has  been 
acted  upon  that  renders  it  conclusive."  (1  OreetU.  Ev.  §§  208, 
209.  Frost  v.  Saratoga  Mutual^  5  DeniOy  158.)  The  case 
is  brought,  in  my  opinion,  within  the  careful  rule  laid  down 
by  Bronson,  J.  in  his  dissenting  opinion  in  Dezell  v.  Odelly 
(3  Hillj  220.)  '^  Before  the  party  is  concluded,  it  must  ap- 
pear,'' he  says,  ^'  1.  That  he  has  made  an  admission  which  is 
clearly  inconsistent  with  the  evidence  he  proposes  to  give,  or 
the  title  or  claim  he  proposes  to  set  up.  2.  That  the  other 
party  has  acted  upon  the  admission ;  and  3.  That  he  will  be 
injured  by  allowing  the  truth  of  the  admission  to  be  dis- 
proved." 

The  defendant  made  his  admission  in  the  form  of  a  solemn 
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statement,  which  the  law  adjudges  to  be  an  express  warranty 
of  existing  facts.  2.  The  company,  believing  and  relying 
upon  that  statement,  acted  upon  it ;  and  3.  They  will  now 
be  injured  by  allowing  the  insured  to  assart  the  falsity  of  his 
statement. 

To  hold  that  the  defense  relied  upon  is  a  valid  one,  would 
throw  doubt  and  insecurity  over  all  the  obligations  held  by 
the  mutual  insurance  companies  of  the  state.  Their  pre- 
mium notes  will  cea^  to  be  of  value  as  securities  if  every 
maker  may  resist  their  payment  by  the  assertion  of  his  own 
wrong,  in  concealing  or  misrepresenting  the  facts  relative  to 
his  property.  ^ 

There  should  be  a  new  trial  in  this  case,  with  costs  to 
abide  the  event 

Marvin,  J.  concurred. 

Gboveb,  J.  dissented. 

New  trial  ordered. 

[Erie  Gbnbbal  Tbrh,  May  14, 1860.    Marvin^  Davis  and  Orover,  Justices.] 


Mebrick  and  others  V8,  Bbainabd  and  others. 

A  carrier  can  maintain  an  action  in  his  own  name,  for  an  ii^jnry  done  to  prop- 
erty intrusted  to  him  to  be  carried ;  and  in  such  action  he  may  recover  the 
Talue,  which  he  will  hold  in  trust  for  the  owner. 

The  owners  of  a  tow  boat,  undertaking  to  tow  another  boat,  are,  in  the  ab- 
sence of  an  express  contract  limiting  their  liability,  bound  to  exercise  ordi- 
nary care  and  diligence,  and  are  liable  for  the  want  thereof. 

When  a  carrier  of  goods  employs  a  tow  boat  to  tow  his  vessel,  and  those  !n 
charge  of  the  tow  boat  are  guilty  of  negligence,  whereby  damage  is  done  to 
the  goods,  and  the  carrier  has  not  excepted  in  his  contract  such  risks,  he  ia 
liable  to  the  owners  of  the  goods,  for  such  negligence,  on  the  principle  of 
responsibility  for  the  acts  and  neglects  of  his  agent.  And  this  liability  over 
to  the  owners  will  enable  him  to  maintain  an  action  against  the  proprietors 
of  the  tow  boat. 
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The  right  of  action  for  an  fj^jary  done  to  goods  by  a  person  whom  the  carrier 
has  employed  to  tow  his  boat  containing  them,  may  be  assigned  by  the 
carrier  to  another. 

A  right  of  action  for  a  tort  is  assignable,  and  in  an  action  brought  by  the 
assignee,  the  assignment  being,  on  its  ftoe,  valid,  the  defendants  have  noth- 
ing to  do  with  the  qnestion  of  consideration. 

Although  a  partner  cannot,  ordinarily,  through  a  sale  of  his  interest  in  the  part- 
nership, introduce  the  purchaser  into  the  firm  as  a  copartner,  without  the 
consent  of  the  other  members,  yet  there  is  no  law  which  prohibits  a  part- 
ner from  selling  out  his  interest  in  the  partnership. 

Where*  by  the  partnership  agreement,  it  is  provided  that  the  interests  of  the 
partners  shall  be  transferable,  and  may  be  transferred  at  the  will  of  each 
partner,  and  that  the  purchaser  shall  be  clothed  with  all  the  rights  of  his 
vendor,  a  transfer  of  the  interest  of  a  partner  will  work  no  dissolution,  and 
the  purchaser  becomes  to  all  intents  and  purposes  a  partner;  and,  as  be- 
tween the  partner  selling  or  assigning  his  interest  and  his  copartners,  the 
former  will  cease  to  be  a  partner,  or  to  be  liable  as  such. 

A  foreign  corporation,  migrating  to  this  state  and  carrying  on  its  business 
here,  exclusively,  and  ceasing  to  transact  any  business  in  the  state  of  its 
creation,  loses  its  corporate  rights  and  privileges,  and  becomes,  as  to  all 
persons  dealing  with  it,  a  mere  partnership. 

A  stockholder  in  such  a  corporation  is  liable  as  a  partner,  in  the  association 
or  partnership  which  the  stockholders  become,  on  the  termination  of  the 
corporation.    Morgan,  J.  dissented. 

In  an  action  against  the  owners  of  a  tow  boat,  for  an  ii^jury  done  to  the  goods 
they  have  undertaken  to  transport,  through  their  negligence,  the  defendants 
are  not  entitled  to  claim  any  deduction  for  so  much  of  the  loss  as  was  cov 
ered  by  insurance. 

APPEAL  from  a  judgment  rendered  at  the  circuit.  The 
action  was  brought  to  recover  for  damages  sustained  by 
the  negligence  of  the  defendants'  servants  and  agents  in  tow- 
ing the  canal  boat  Camden  from  New  York  to  Albany,  by 
means  whereof  said  boat  and  her  cargo  were  injured  by  be- 
ing forced  upon  a  rock,  in  the  Hudson  river.  Yandewater 
Brothers  were  common  carriers  on  the  Hudson  river  and  Erie 
canal,  and  as  such  were  employed  by  the  plaintiffs  and  others 
to  carry  certain  merchandise  from  New  York  to  Albany  and 
places  north  and  west  of  that  city.  Yandewater  Brothers 
owned  the  boat  Camden,  and  caused  to  be  shipped  thereon 
a  large  quantity  of  goods  owned  by  the  plaintiffs  and  others. 
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The  defendant  Brainard  was  one  of  the  proprietors  of  the 
Albany  and  New  York  towing  line  of  steamboats,  and  the 
defendant  Van  Santvoord  was  one  of  the  stockholders  and  a 
director  and  agent  of  a  corporation  created  by  the  state  of  Con- 
necticut, called  the  Steam  Navigation  Company.  This  corpo- 
ration had  chartered  and  ^mployd  the  tow  boat  Cayuga,  which 
was  owned  by  the  association  of  which  the  defendant  Brainard 
was  agent  and  in  which  he  was  a  partner.  The  Camden  was 
taken  in  tow  by  the  Cayuga  under  a  contract  to  tow  her  to 
Albany,  and  during  the  voyage  the  loss  for  which  the  action 
was  brought  occurred. 

Yandewater  Brothers  were  indebted  to  the  plaintiffs  for 
moneys  advanced,  and  to  pay  such  advances  assigned  to  the 
plaintiffs  the  claim  against  the  defendants,  for  the  injury  to 
the  Camden  and  the  goods  therein. 

The  cause  was  tried  before  Justice  Allen,  without  a  jury, 
at  the  Oswego  circuit,  in  March,  1856.  The  court  found  the 
facts  above  stated,  and  that  the  injury  to  the  Camden  and  the 
goods  therein  was  caused  by  the  negligence  of  those  in  charge 
of  the  tow  boat  Cayuga,  and  that  the  defendants  were  liable 
to  the  plaintiffs  for  the  damages  sustained  by  such  negligence, 
amounting  to  the  sum  of  $6846.56. 

The  court  held,  as  matter  of  law:  1st  That  Yandewater 
Brothers  had  a  right  of  action  against  the  defendants  for  the 
injury  done  to  the  Camden  and  her  cargo.  2d.  That  such 
right  of  action  was  assignable.  3d.  That  the  plaintiffs  as  their 
assignees  could  sue  and  recover.  4th.  That  the  Steam  Nav- 
igation Company  having  been  created  by  the  laws  of  Con- 
necticut, and  having  transferred  its  whole  business  operations 
to  this  state,  except  holding  meetings  to  elect  directors,  ceased 
to  be  a  corporation  within  this  state,  and  hence  the  defend- 
ant Yan  Santvoord,  being  a  stockholder  therein,  was  lial)le 
as  a  partner  in  the  association  or  partnership  which  the  stock- 
holders became,  on  the  termination  of  the  corporation. 
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Henry  A.  Foster ^  for  the  respondent 

MuLLiN,  J.  The  importance  of  this  case^  as  well  by  rea- 
son of  the  amount  claimed  as  of  the  principles  of  law  in- 
volved, makes  it  proper  and  necessary  that  it  shonld  receive 
a  careful  examination. 

The  first  question  presented  for  consideration  is,  whether 
the  plaintiffs  can  in  law  maintain  this  action ;  and  this  in- 
volves three  other  questions :  Ist.  Whether  there  was  any 
right  of  action  in  Yandewater  Brothers,  the  assignors  of  the 
plaintiffs.  2d.  Whether^  if  there  was,  it  was  assignable. 
3d.  Whether  it  has  been  assigned  so  as  to  vest  any  interest 
in  the  plaintiffs. 

Yandewater  Brothers  were  common  carriers  of  merchan- 
dise between  the  cities  of  New  York  and  Osw^o,  and  owned 
the  canal  boat  Camden.  In  September,  1851,  said  firm  con- 
tracted with  an  association  of  persons  who  had  in  their 
employ  the  tow  boat  Cayuga,  to  tow  said  canal  boat  Cam- 
den, with  merchandise,  from  New  York  to  Albany,  for  a 
compensation  then  and  there  agreed  to  be  paid.  Said  tow 
boat  took  the  Camden  in  tow  and  started  on  her  voyage,  and 
during  said  voyage,  through  the  carelessness,  as  it  is  alleged, 
of  those  navigating  the  tow  boat,  the  Camden  was  thrown 
on  the  rocks  in  the  Hudson  river  and  sunk,  whereby  she  and 
her  cargo  were  injured.  The  property  on  board  the  Camden 
was  owned  by  sundry  individuals,  under  contracts  with  whon^ 
Yandewater  Brothers  were  carrying  said  goods  at  the  time  of 
the  injury  to  said  boat. 

It  is  said  in  1  Ghitty's  Plead,  48,  that  though  at  the  time 
when  the  injury  was  committed  the  goods  were  in  the  actual 
possession  of  a  servant,  carrier,  or  other  bailee,  yet  if  the 
general  owner  had  the  right  of  immediate  possession  the 
lu^tion  may  be  in  his  name,  or  it  may  be  in  the  name  of  the 

yoL,  XXXYIII,  37 
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person  having  actual  possession  at  the  time  of  the  injury  but 
only  a  special  property,  as  by  a  factor,  a  carrier,  a  pawnbroker 
and  but  a  mere  servant. 

It  is  further  insisted  that  the  plaintiffs  cannot  maintain 
the  action,  because  one  of  the  assignors  was  a  partner  in  one 
of  the  lines  that  chartered  the  Cayuga,  and  therefore  liable 
to  contribute  to  the  loss. 

It  is  found  by  the  referee  that  Yandewater,  who  was  a 
partner  in  the  Albany  and  New  York  towing  company,  had 
sold  his  interest  therein  to  Mr.  Meeks  before  the  accident  in 
question.  It  then  comes  to  this :  Can  a  partner  dispose  of  his 
interest  in  the  partnership,  and  thereafter  prosecute  the  part- 
ners for  a  cause  of  action  arising  subsequent  to  the  transfer? 
I  know  of  no  law  which  prohibits  a  partner  from  selling  out 
his  interest  in  the  partnership.  He  cannot,  ordinarily,  through 
such  sale,  introduce  the  purchaser  into  the  firm  as  a  copartner, 
without  the  consent  of  the  other  partners.  But  that  sush 
a  sale  will  transfer  the  interest  of  the  partner  selling,  I  have 
no  doubt.  In  Marquand  v.  The  New  York  Manufacturing 
Oo.y  (17  John.  525,)  it  was  held  that  a  bona  fide  assignment 
by  one  of  several  partners,  of  all  his  interest  in  the  copart- 
nership stock  &c.,  ipso  facto  dissolves  the  partnership, 
notwithstancling  it  was  provided  by  the  articles  that  the  part- 
nership should  continue  until  two  of  the  partners  should 
'  demand  a  dissolution.  And  it  was  further  held,  in  that  case, 
that  the  assignee  of  the  interest  of  the  partner  is  entitled  to 
an  account  of  the  profits,  and  to  the  share  of  such  profits 
x)f  the  assignor.  (1  Parssons  on  ContractSy  130  and  note, 
*170,  171.) 

From  the  manner  provided  for  the  transfer  of  the  intereste 
6f  partners  in  the  forwarding  lines  that  chartered  the  steamer 
Cayuga,  it  is  quite  clear  that  the  interest  of  the  persons  form- 
ing such  associations  should  be  transferable,  and  might  be 
transferred  at  the  will  of  the  partner;  and  that  the  pur- 
chaser should  be  clothed  with  all  the  rights  of  the  person  froxa 
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whom  he  acquired  hiB  interest  Under  such  an  arrangement 
a  transfer  of  interest  brought  no  dissolution,  and  the  pur* 
chaser  became  to  all  intents  and  purposes  a  partner.  As  be- 
tween the  members  of  the  association  then,  the  partner  who 
sold  or  assigned  his  interest  and  the  other  partners,  the  former 
ceased  to  be  liable  as  a  partner.  But  as  between  the  retir- 
ing partner  and  third  persons,  dealing  with  the  firm  with 
knowledge  that  he  was  a  partner,  different  consequences 
may  arise. 

The  question  is  not  here  whether  Yandewater  may  not  be 
liable  to  third  persons  as  a  partner,  but  whether  on  a  given 
day  he  was  in  fact  a  partner  in  the  Albany  and  New  York 
line.  It  being  competent  for  him  to  transfer  his  interest,  and 
he  having  done  so  in  fact,  by  a  valid  conveyance,  he  was  not  a 
partner  at  the  time  of  the  happening  of  the  injury  for  which 
this  action  is  brought. 

The  assignor  having  a  right  of  action,  it  was  assignable. 
(Hall  V.  Bobinsoriy  2  Comst.  293.)  The  defendants  have 
nothing  to  do  with  the  question  of  consideration.  The 
assignment  is,  on  its  face,  valid,  and  whether  it  was  trans- 
ferred for  value,  or  was  a  gift  to  the  defendants,  is  wholly 
immaterial. 

The  next  question  is,  were  the  defendants  lia\>le  to  respond 
to  the  plaintiffs  for  the  damages  resulting  from  the  injury  of 
the  vessel 

If  the  defendants  are  liable  it  is  because  they  are  stock- 
holders in  the  Steam  Navigation  Company,  a  corporation  ere* 
ated  by  the  legislature  of  Connecticut,  in  1885.  And  as 
the  stockholders  of  that  corporatioti  are  not  personally  liable 
for  the  debts  of  the  corporation,  the  defendants  are  not  per- 
sonally responsible  for  the  damages  claimed  in  this  case,  as 
such  stockholders.  The  ground  of  liability  insisted  upon  by 
the  plaintiffs  is  that  inasmuch  as  the  corporation  had  ceased 
to  carry  on  the  business  in  the  state  of  Connecticut,  and  had 
removed  its  whole  operations  to  this  state,  except  the  formal 
l)usine08  of  electing  its  officers,  the  corporate  functions  ceased, 
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and  ihe  stockholders  became  liable  in  this  state,  as  partners, 
for  the  debts  of  the  company. 

The  question  then  is  reduced  to  this :  Does  a  corporation 
created  by  another  state  lose  its  corporate  rights  and  privi- 
leges when  it  ceases  to  transact  business  in  the  state  of  ere* 
ation,  and  carries  on  its  business  exclusively  in  the  state  to 
which  it  has  removed  ? 

It  is  not  in  the  power  of  one  government  to  grant  rights 
or  privileges  which  may  be  asserted  or  exercised,  or  impose 
duties  which  may  be  performed,  within  the  limits  of  another 
government,  without  its  consent.  If  a  foreign  corporation 
comes  into  this  state  and  exercises  any  of  its  corporate  func- 
tions, it  is  not  by  virtue  of  the  powers  conferred  by  its  char- 
ter, but  by  the  comity  of  this  state.  In  the  exercise  of  this 
comity,  our  courts  are  constantly  engaged  in  the  hearing  of 
causes  brought  by  foreign  corporations,  and  in  issuing  pro- 
cess in  their  behalf  against  the  property  of  other  foreign 
corporations,  and  in  the  trial  of  causes  in  which  they  are 
defendants.  These  proceedings  being  conducted  in  the  cor- 
porate name,  they  are  an  unequivocal  recognition  of  the  valid 
existence  of  such  foreign  corporations  in  this  state. 

If  we  entertain  jurisdiction  in  cases  in  which  foreign  corpo- 
rations are  parties,  thus  giving  effect  to  the  law  of  the  gov- 
ernment that  created  them,  we  must  in  justice  recognisse  and 
enforce  the  provisions  of  f heir  charters.  The  rights  conferred 
by  such  charters  must  be  yielded  to  them,  and  the  duties 
thereby  imposed  must  be  enforced  against  them.  In  other 
words,  such  x^orporations  can  exercise  in  this  state  no  power 
not  conferred  by  their  charters.  I  do  not  mean  by  this  that 
our  courts  or  o£Gicers  will  assume  to  enforce  against  such 
corporations  forfeiture  of  their  corporate  franchises  which 
may  be  imposed  by  the  charter  for  the  abuse  by  such  corpo- 
ration of  such  franchises.  What  I  do  mean  to  say  is  that 
our  courts  will  see  that  the  acts  done  by  the  corporation,  and 
which  form  the  subject  matter  of  the  action  are  within  the 
powers  conferred  upon  it  by  its  charter,  ai^d  that  all  th§ 
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duties  imposed  upon  it  for  the  benefit  of  those  dealing  with 
it,  and  the  observance  of  which  is  necessary  to  the  protection 
of  third  persons,  are  fully  and  duly  performed. 

But  it  is  said  that  this  comity  does  not  extend  or  apply  to 
a  foreign  corporation  that  has  no  existence  in  fact  in  the  state 
creating  it,  and  its  existence,  if  at  all,  is  within  this  stata 
According  to  this  doctrine,  the  corporation  may  be  a  valid 
and  subsisting  corporation  in  the  state  in  which  it  was  char- 
tered, and  yet,  because  its  business  has  been  transferred  to 
another  state,  it  has  ceased  to  be  within  the  principles  of 
comity  above  alluded  to,  and  which  only  extend,  it  is  said,  to 
corporations  whose  business  is  transacted  where  it  was  bronght 
into  being. 

In  AngeU  dk  Ames  on  OorporationSy  §  104,  it  is  said  '^a 
private  corporation  whose  charter  has  been  granted  by  one 
state,  cannot  hold  meetings,  pass  votes  and  exercise  powers 
in  another  state.  It  can  have  no  legal  existence  out  of  the 
boundaries  of  the  sovereignty  by  which  it  was  created,  must 
dwell  in  the  place  of  its  creation,  and  cannot  migrate  to 
another  sovereignty/' 

In  the  Bank  of  Augusta  v.  Earle^  (13  PeterSy  588,)  Chief 
Justice  Taney  says :  ^'It  is  very  true  that  a  corporation  can 
have  no  legal  existence  out  of  the  boundaries  of  the  sove- 
reignty by  which  it  was  created.  It  exists  only  in  contem-* 
plation  of  law,  and  by  force  of  the  law ;  and  when  that  law 
ceases  to  operate  and  is  no  longer  obligatory,  the  corporation 
can  have  no  existence.  It  must  dwell  in  the  place  of  its 
creation,  and  cannot  migrate  to  another  sovereignty."  The 
same  doctrine  is  again  asserted  by  the  supreme  court  of  the 
United  States  in  Runyon  v.  The  Lessee  of  Gostey  (14  Peters^ 
122,  129.)  Bee  also  McCall  v.  Byram  Manufacturing  Go.y 
(6  Conn.  Rep.  428.) 

In  Bard  v.  Poole,  (2  Kern.  495,)  Denio,  J.  delivering^ 
the  opinion  of  the  court,  says:  **They  (corporations)  are 
beings  existing  only  in  contemplation  of  law,  and  have  no 
other  attributes  than  such  as  the  law  confers  upoii  them; 
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and  as  the  laws  of  a  country  have,  in  general,  no  extra  terri- 
torial operation,  a  corporation  cannot  challenge,  as  a  matter 
of  right,  the  privilege  of  dealing  in  a  country  not  under  the 
jurisdiction  of  the  sovereignty  which  created  it." 

While  the  foregoing  cases,  and  others  which  might  be  cited, 
assert  the  general  propositions  that  a  corporation  can  have  no 
legal  existence  beyond  the  limits  of  the  state  or  country  cre- 
ating it,  and  that  it  must  dwell  in  the  place  of  its  creation,  and 
cannot  migrate,  yet  the  courts  follow  them  up  with  import- 
ant qualifications.  In  Bard  v.  Poole,  cited  supra,  Judge 
Denio  says :  "  But  in  the  absence  of  laws  of  that  character, 
(laws  interdicting  foreign  corporations  from  performingcer- 
tain  single  acts  or  conducting  a  particular  description  of 
business  within  its  jurisdiction,)  or  in  r^ard  to  transactions 
not  within  the  purview  of  any  prohibitory  law  and  not  in- 
consistent with  the  policy  of  the  state  as  indicated  by  the 
general  scope  of  its  laws  or  institutions,  corporations  are 
permitted  by  the  comity  of  nations  to  make  contracts  and 
transact  business  in  other  states  than  those  by  virtue  of  whose 
laws  they  were  created,  and  to  enforce  those  contracts,  if 
need  be,  in  the  courts  of  such  other  states. 

In  the  Bank  of  Augusta  v.  Sarlcj  cited  supra,  Chief  Jus- 
tice Taney  says :  ''But  although  it  (the  corporation)  must 
live  and  have  its  being  in  that  state  only,  [in  which  it  was 
created,]  yet  it  does  not  by  any  means  follow  that  its  exist- 
ence there  will  not  be  recognized  in  other  places,  and  its 
residence  in  one  state  creates  no  insuperable  objection  to  its 
power  of  contracting  in  another.  It  is  indeed  a  mere  artifi- 
cial being,  invisible  and  intangible,  yet  it  is  a  person,  for 
certain  purposes,  in  contemplation  of  law,  and  has  been 
recognized  as  such  by  the  decisions  of  .this  court." 

When,  therefore,  a  foreign  corporation  brings  an  action  in 
one  of  our  courts,  we  do  not  stop  to  inquire  whether  it  has 
removed  from  the  state  in  which  it  was  created,  or  whether 
there  is  any  other  legal  objection  to  the  maintenan<5b  of  the 
action,  but  on  the  principles  of  comity  we  entertain  the 
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action,  and  leave  it  for  the  defendant  to  allege  the  reasons 
why  the  action  may  not  be  maintained^  If  in  such  case  it 
should  be  established  that  the  corporation  created  by  the 
laws  of  Connecticut  had  removed  its  entire  business  to  New 
York,  we  could  not  take  away  its  corporate  franchises.  That 
could  only  be  done  in  the  state  in  which  it  was  created.  And 
that  state  not  having  so  declared,  we  must  treat  it  as  a  valid 
and  subsisting  corporation,  unless  the  mere  act  of  removing 
its  business  to  this  state  is  illegal  and  terminates^  ipaofacto^ 
the  existence  of  the  corporation,  in  this  state.   . 

In  none  of  the  cases  cited  has  any  such  effect  as  that  just 
mentioned  been  alluded  to  as  resulting  from  the  removal 
into  another  state  of  the  entire  business  of  a  corporation. 
But  if  a  corporation  created  in  another  state  can  transfer  to 
this  state  the  whole  of  its  business  and  transact  the  same 
here,  under  the  principles  of  comity  above  alluded  to,  then 
not  only  is  our  own  legislature  rendered  useless  and  unneces* 
sary,  at  least  so  far  as  the  creation  of  corporations  is  con- 
cerned, but  all  the  states  in  the  union  and  all  the  legislatures 
in  Christendom  can  create  and  let  loose  upon  us  a  multitude 
of  these  corporations  more  destructive  and  pernicious  than 
the  frogs  and  lice  let  loose  on  the  Egyptians. 

It  will  not  answer,  then,  to  carry  the  doctrine  of  comity  to 
thi^  absurd  extent.  We  have  shown  our  respect  for  our 
sister  states  and  for  foreign  governments  when  we  have  per- 
mitted corporations  created  by  them  to  come  into  our  state 
and  make  contracts  and  transact  any  other  lawful  branch  of 
business,  and  to  use  our  courts  for  the  enforcement  of  their 
rights,  while  they  remain  in  the  place  of  their  creation,  with- 
out allowing  them  to  become  by  their  own  act  domestic  cor- 
porations. Such  must  have  been  the  view  of  Judge  Denio 
inBard  v.  PooUy  {2  Kern.  SOf,)  when  he  says:  "I  con- 
sider that  it  would  be  a  violation  of  our  sovereignty  for  a 
foreign  corporation  to  remove  from  the  country  or  state 
where  it  was  created,  to  locate  itself  wholly  in  this  state/' 
The  violation  of  our  sovereignty  would  be  a  matter  of  very 
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Utde  moment  if,  after  it  was  done,  our  courts  would  still 
give  effect  to  their  contracts." 

It  is  said  it  is  not  within  the  province  of  the  courts  to 
withhold  from  a  foreign  corporation  the  right  to  the  protec- 
tion of  its  charter,  so  long  as  the  le^slature  has  not  asserted 
its  sovereignty  and  excluded  the  corporation.  In  other  words, 
it  is  insisted  that  until  the  l^slature  has  forbidden  the 
courts  to  give  effect  to  the  rights  of  a  foreign  corporation 
under  its  charter,  it  is  their  duty  to  extend  to  them  the  same 
protection  as  to  domestic  corporations. 

The  courts  do  not  take  cognizance  of  actions  by  and  against, 
foreign  corporatipns,  by  virtue  of  any  legislative  enactment, 
but  on  the  ground  of  comity ;  and  that  comity  must  be  ex- 
tended to  them,  under  certain  restrictions  and  limitations, 
until  forbidden  by  the  legislature.  Stortfy  in  his  Conflict  of 
Laws  J  page  37,  says:  ''In  the  absence  of  any  positive  rule 
affirming  or  denying  or  restraining  the  operation  of  foreign 
laws,  courts  of  justice  presume  the  tacit  adoption  of  them 
by  their  own  government,  unless  they  are  repugnant  to  its 
policy  or  prejudicial  to  its  interests.  It  is  not  the  comity  of 
the  court,  but  of  the  nation,  which  is  administered  and  ascer- 
tained in  the  same  way  and  guided  by  the  same  reasoning  by 
which  all  other  prin6iples  of  the  municipal  law  are  ascer- 
tained and  guided.  It  is  for  the  courts,  therefore,  to  give 
effect  to  this  comity,  and  to  form  their  own  judgments  of 
what  the  state  or  nation  can  or  cannot  do,  and  it  rests  solely 
with  them  to  determine  whether  effect  can  be  given  to  foreign 
laws  without  prejudice  to  their  own  national  rights  and  in- 
terests."   {Gonfi.  of  LawSy  33  to  37.) 

The  question  then  comes  to  this:  Is  it  consistent  with 
the  rights  and  interests  of  the  people  of  this  state  to  permit 
foreign  corporations  to  immigrate  into  this  state  and  exercise, 
within  it,  all  their  corporate  powers  ?  It  cannot  be  neces- 
sary to  attempt  an  enumeration  of  the  evils  which  would 
result  from  domesticating  corporations  over  whose  creation 
and  conduct  we  can  have  no  control.    They  would  be  with- 
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out  limit  as  to  number,  without  capital,  competiug  with  and 
unfairly  excluding  our  own  citizens  from  a  share  in  the  busi- 
ness of  the  country,  or  by  combinations  aided  by  aggregated 
wealth,  not  only  exclude  our  people  from  a  share  in  the 
business  of  the  state,  but  wield  a  dangerous  influence  over 
our  financial  and  commercial  interests. 

It  seems  to  me  that  we  must  in  self-defense  declare  that  a 
corporation  that  thus  migrates  into  our  state  loses  its  corpo- 
rate rights,  and  becomes,  as  to  aU  persons  dealing  with  it,  a 
mere  partnership. 

I  think  the  learned  justice  was  right  in  holding  Van  Sant- 
Toord  to  be  a  joint  charterer  of  the  steamer  Cayuga,  and 
liable  as  such  for  whatever  injuries  were  done  by  her  to  the 
Camden. 

If  the  defendants  are  liable  for  damages  done  by  the  Cay- 
uga or  those  who  were  in  charge  of  her,  it  remains  to  inquire 
for  what  acts  they  are  thus  liable,  and  whether,  on  the  evi- 
dence, such  liability  is  established. 

It  seems  to  me  that  this  is  one  of  those  cases  in  which  the 
decision  of  a  judge  or  referee  ought  not  to  be  disturbed, 
unless  the  finding  is  clearly  against  the  evidence.  There  is 
conflicting  evidence,  and  the  judge,  with  the  witnesses  before 
him,  and  with  a  more  perfect  knowledge  of  the  facts  than 
we  can  hope  to  acquire  from  these  papers,  has  found  the 
defendants  liable,  and  it  is  flt  and  proper  that  a  finding  of 
facts  should  not  be  disturbed.  But  the  party  is  entitled  to 
an  examination  by  us,  in  order  to  ascertain  whether  his  alle- 
gation that  the  finding  is  erroneous  is  not  true ;  and  with 
this  view  I  have  gone  through  the  evidence. 

One  who  contracts  to  tow  a  boat  laden  with  merchandise, 
for  another,  is  not  a  carrier,  and  does  not  assume,  nor  is  he 
charged  with,  the  duties  and  responsibiKties  of  a  carrier. 
{Wells  V.  Steam  Nav.  Go,.,  2  Comst.  204.)  In  the  same 
case,  (4  Selden^  375,)  it  was  held  that  the  owners  of  a  tow 
boat,  in  the  absence  of  an  express  contract,  limiting  their 
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liability,  are  bound  to  exercise  ordinary  care  and  diligencoi 
and  are  liable  for  the  want  thereof. 

Such  being  the  standard  of  liability,  let  us  inquire  whether 
there  was  evidence  in  the  case  which  tended  to  charge  the 
defendant  with  negligence  in  the  navigation  of  the  Cayuga, 
whereby  the  injury  complained  of  occurred.  The  Camden, 
on  board  of  which  the  merchandise  was  laden,  was  in  good 
order,  properly  manned  and  equipped  for  the  voyage.  The 
plaintiffs'  witnesses  testify,  in  substance,  that  the  night  was 
a  clear  one ;  the  pile  of  stones  on  which  the  vessel  struck 
was  well  known ;  there  was  a  sufficient  width  of  channel,  and 
depth  of  water,  to  navigate  the  tow ;  that  the  channel  was 
unobstructed  by  vessels ;  and  that  the  steamer  was  carried 
too  near  the  west  shore ;  and  that  by  reason  of  passing  be- 
yond the  proper  place  in  the  channel,  the  accident  occurred. 
Upon  this  evidence,  standing  alone,  it  cannot  be  claimed  that 
negligence  is  not  proved. 

To  rebut  this  evidence,  and  excuse  the  misfortune,  the 
defendants'  witnesses  swear  that  while  it  was  clear  over 
head,  it  was  hazy  on  the  shore,  so  as  to  deceive  pilots  as  to 
the  distance  of  the  vessel  from  the  shore ;  that  there  were 
two  vessels  in  the  channel,  one  at  anchor  below  the  light-- 
house  point,  and  the  other  afloat  just  above,  and  between  it 
and  the  southwest  point  of  the  middle,  and  in  the  effort  to 
escape  the  latter  the  Cayuga  steered  sharp  to  the  west,  and 
in  the  effort  to  straighten  up  the  channel,  and  deceived  by  the 
haze,  she  was  carried  too  near  the  west  shore,  and  the  injury 
occurred.  There  are  two  witnesses  on  the  part  of  the  de- 
fendants that  swear  to  there  being  two  vessels  in  the  channel, 
that  night.  There  are  six  on  the  part  of  the  plaintiffs  who 
swear  that  they  were  in  a  situation  to  see  the  channel,  and 
discovered  no  vessels.  Three  or  four  of  the  defendants'  wit- 
nesses swear  to  the  existence  of  a  fog  on  the  shore.  The 
plaintiffs'  witnesses  discovered  no  such  thing.  The  effect  of 
Nye's  evidence,  which  doubtless  had  great  weight  in  the 
opinion  of  the  judge  at  the  circuit,  is  attempted  to  be  shaken 
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or  done  away  by  the  oaths  of  two  or  three  witnesses  on  the 
part  of  the  defendants,  who  swear  that  in  their  opinion  !Nye 
could  not  see  from  the  deck  of  his  vessel  how  near  the  vessel 
was  to  the  shore.  But  one  fact  is  worthy  of  remark ;  that  if 
he  could  not  see,  he  guessed  with  astonishing  accuracy.  It 
would  seem  that  just  as  he  was  in  the  act  of  remarking  how 
dangerous  it  was  for  the  vessel  to  run  so  close  to  the  shore, 
the  whistle  sounded  which  was  the  evidence  of  the  accident. 

It  is  said  that  the  hands  on  the  Camden  were  guilty  of 
negligence  in  not  porting  their  helm,  when  ordered  by  the 
master  of  the  Cayuga,  just  before  the  accident.  The  hands 
on  board  the  Camden  appear  to  have  been  men  unaccustomed 
to  the  navigation  of  the  river,  and  as  to  what  duties  it  was 
necessary  or  proper  for  them  to  perform  onboard  of  that  ves- 
sel while  in  tow.  But  if  any  duty  was  required  of  them  to 
whom  the  safety  of  the  vessel  was  intrusted,  it  was  the  duty 
of  those  on  board  the  steamer  to  have  informed  them,  and 
thus  put  upon  them  the  responsibilities  which  might  result 
from  neglect.  It  is  quite  obvious  that  a  man  should  be  on 
deck  of  the  boat  in  tow,  during  the  voyage,  to  perform  such 
^iervices,  and  guard  against  such  accidents,  as  vessels  in  tow 
are  subject  to  or  require.  It  appears  that  one  man  was  on 
deck,  as  I  understand  the  evidence,  all  the  time.  It  further 
appears  that  no  order  was  heard  from  the  steamer,  before  the 
accident,  requiring  those  on  board  of  the  Camden  to  do  any 
thing  in  reference  to  that  vessel.  There  was  clearly  no  neg- 
ligence imputable  to  the  plaintiffs,  under  such  circumstances. 

It  must  be  obvious  to  any  one  reading  the  testimony,  that 
there  was  a  conflict  of  evidence  upon  all  the  material  facts  in 
reference  to  the  accident,  and  that  the  conclusion  which  the 
referee  has  drawn  is  the  legitimate  one,  from  the  evidence. 

The  only  remaining  question  to  be  considered,  is  one  of 
damages.  And  in  examining  this,  I  shall  confine  myself  to 
the  specific  objections  taken  by  the  defendants'  counsel,  as  the 
question  is  one  so  peculiarly  within  the  province  of  the  referee 
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to  decide  that  the  coart  could  not,  if  it  would^  go  into  a  re* 
view  of  the  whole  evidcDce  on  that  question. 

I  have  already  attempted  to  show  npon  authority  that  a 
carrier  can  maintain  an  action  in  his  own  name,  for  damages 
done  to  property  intrusted  to  him  to  be  carried.  But  the 
defendants  say  that  although  this  may  be  the  general  rule, 
yet  in  this  case  the  goods  being  the  property  of  third  persons, 
and  as  Yandewater  Brothers  could  not  sell  the  goods,  them'- 
selves,  they  could  not  for  the  same  reasons  sell  the  claim  for 
the  damages  arising  from  injury  to  them.  If  this  proposition 
is  sound,  it  sweeps  away  the  doctrine  which  I  have  shown 
is  conclusively  established,  that  the  carrier  may  sue  for  an 
injury  to  the  goods,  and  in  such  action  may  recover  the  value, 
and  that  he  holds  such  value  in  trust  for  the  owner. 

*  Again ;  so  far  as  the  right  of  action  rests  on  contract,  the 
contract  is  between  the  carrier  and  the  charterers  of  the  steam^ 
er,  and  there  is  no  privity  of  contract  between  the  owners  and 
the  charterers. 

The  right  of  action,  then,  being  in  the  carrier,  he  has  the 
right  to  assign  it.  No  authority  has  been  shown,  nor  reason 
given,  why  he  may  not  sell  or  assign  his  claim.  As  carrier 
he  has  only  the  custody  of  the  goods ;  it  is  a  breach  of  duty 
to  use  or  dispose  of  them ;  but  when  a  right  of  action  accrues 
by  reason  of  interference  with  his  possession,  or  of  injury  to 
the  goods,  the  right  is  in  law  his,  and  he  stands  answerable 
over  to  the  owner  for  the  value  of  the  goods  in  the  one  case, 
or  the  damages  incurred,  in  the  other. 

It  is  further  insisted  that  as  to  so  much  of  the  property  in- 
jured in  this  case  as  belonged  to  owners  between  whpm  and 
the  carriers  there  was  an  agreement  exempting  the  latter 
from  liability  in  certain  cases,  the  plaintiffs  were  not  entitled 
to  recover,  as  the  carrier  was  not  liable  over  to  the  owners. 
This  proposition  assumes  a  fact  not  proven ;  to  wit,  that  by 
virtue  of  any  contract  the  carriers  were  not  liable  for  the  in- 
jury resulting  from  the  sinking  of  this  boat.  '  I  concede  that 
if  the  boat  was  sunk  by  reason  of  the  perils  of  the  navigation 
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and  without  the  fault  of  the  carrier^  then  he  is  not  liable,  and 
in  the  same  event  the  defendants  are  not  liable  to  either  the 
oarriers  or  owners.  But  when  a  carrier  employs  a  tow  boat 
to  tow  his  vessel  from  New  York  to  Albany,  and  those  in 
charge  of  the  tow  boat  are  guilty  of  negligence  whereby  dam- 
age is  done  to  the  property,  and  the  carrier  has  not  excepted 
in  his  contract  such  risks,  then  lie  is  liable  to  the  owners 
for  such  negligence.  The  tow  boat  is  his  agent ;  its  acts  and 
neglects  are  his ;  and  he  must  bear  the  consequences,  in  obe- 
dience to  the  maxim  facit  per  cdium  facit  per  Be. 

The  defendants'  counsel  further  insist  that  the  defendants 
are  not  liable  for  so  much  of  the  loss  sustained  by  the  sinking 
of  the  vessel  as  was  covered  by  insurance.  The  defendants 
did  not  insure,  nor  pay  for  insuring  the  property,  and  the 
question  is  put  to  them  with  considerable  force,  by  what 
right — upon  what  principle — they  are  entitled  to  any  benefit 
from  such  insurance. 

I  insure  my  furniture  in  my  house ;  a  person  either  will- 
fully or  negligently  sets  it  on  fire ;  and  when  I  demand  com- 
pensation for  my  loss,  he  insists  upon  his  right  to  deduct  the 
amount  for  which  the  property  is  insured.  To  say  the  least 
of  it,  the  claim  is  wanting  in  modesty.  But  it  is  said  that 
if  I  may  retain  the  insurance  money,  and  recover  the  value 
of  the  goods  of  the  wrongdoer,  I  am  tl^e  gainer  by  the  acci- 
dent. If  I  am,  it  ill  becomes  the  wrongdoer  to  complain  of 
it.  If  I  cannot  in  justice  retain  more  than  the  value  of  the 
property,  which  of  the  three  parties  concerned  is  entitled  to 
the  benefit  of  the  deduction,  the  injured  party,  the  wrongdoer, 
or  the  insurance  company?  Most  clearly  the  latter.  If  I 
have  not  been  paid  by  the  insurance  company  before  I  collect 
of  the  wrongdoer,  I  am  limited  in  the  amount  I  am  entitled 
to  demand  of  the  company  to  so  much  as  will,  iti  addition  to 
the  damages  recovered,  make  good  the  loss.  And  if  I  have 
been  already  paid,  the  company  is  equitably  entitled  to  re- 
cover so  much  of  the  damages  as  I  have  received  over  and 
above  my  actual  loss.     (37  Eng.  Ch.  Rep.  273,     YoiteB  v. 
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Whytcy  4  Bing.  N.  0,  272.  Bull  v.  Fritz,  12  How.  U.  B. 
Rep.  466.  Hovey  v.  27lc  Steamboat  Sarah  E.  Broum,  de- 
cided by  Judge  Betta,  in  MS.  Clark  v.  Inhab.  ofBlything, 
2  Bam.  dc  dress.  264.     2  Sand.  8.  0.  Bep.  496.) 

After  as  careful  an  examiDation  of  this  case  as  I  have  been 
able  to  bestow  npon  it,  I  am  entirely  satisfied  that  the  case 
was  properly  disposed  of  at  the  circuit,  upon  both  the  facta 
and  the  law.     The  judgment  should  therefore  be  affirmed. 

Bacon  and  Allien,  Justices,  concurred. 

MoBGAN,  J.  (dissenting.)  I  concur  in  the  general  conclu- 
sions of  the  learnlsd  judge  npon  the  several  questions  in- 
volved in  this  case,  except  the  single  one  as  to  the  personal 
liability  of  Abram  Van  Santvoord.  The  Steam  Navigation 
Company  was  incorporated  by  the  laws  of  the  state  of  Connecti- 
cut, and  was  one  of  the  Jive  companies  constituting  the  towing 
company,  which  was  a  voluntary  association  engaged  in  tow- 
ing boats  on  the  Hudson  river  between  Albany  and  New  York. 
Abram  Van  Santvoord  was  a  stockholder  of  the  Connecti- 
cut Steam  Navigation  Company,  and  one  of  its  directors  and 
agents,  residing  in  the  city  of  New  York.  The  Connecticut 
company  owned  the  barges  known  as  the  Swiftsure  line,  and 
this  line  formed  part  of  the  towing  company.  The  principal 
business  of  the  Connecticut  company  was  done  in  the  city 
of  New  York,  by  its  agents  residing  there,  except  the  formal 
election  of  directors.  Abram  Van  Santvoord  was  not  a  pro- 
prietor in  the  towing  company,  except  as  a  shareholder  in 
the  Steam  Navigation  Company  of  Connecticut.  The  Con- 
necticut corporation  became  a  proprietor  of  the  Hudson  river 
towing  company,  in  its  corporate  capacity ,  and  Abram  Van 
Santvoord  was  not  otherwise  connected  with  the  towing 
company  than  as  a  shareholder  in  that  corporation  and  one 
of  its  agents  residing  in  New  York. 

The  charter  of  the  Steam  Navigation  Company  exempts 
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the  stockholders  from  personal  liability  for  the  debts  of  the 
corporation. 

If  the  corporation,  therefore,  was  authorized  and  incorpo- 
rated by  the  laws  of  this  state  instead  of  the  laws  of  Connec* 
ticut,  there  would  be  no  ground  for  making  the  stockholders 
individually  liable  for  the  damages  in  this  action. 

It  is  suggested  by  the  respondents'  counsel  that  there  is 
evidence  to  show  that  he  was  a  proprietor  of  the  towing  com- 
pany, without  reference  to  his  stock  in  the  Steam  Navigation 
Company ;  but  that  fact  is  not  found  by  the  judge.  On  the 
contrary,  the  counsel  of  the  defendants  requested  the  judge 
to  hold,  that  as  a  shareholder  in  the  Steam  Navigation  Com- 
pany, he  was  not  liable  for  the  demand  for  which  this  action 
is  broiight ;  but. the  judge  declined  to  hold  as  requested.  It 
is  stated  in  the  opinion  of  the  learned  judge  that  Van  Sant- 
Toord  acted  as  a  corporation,  and  he  is  made  liable  on  the 
ground  that  he  was  a  stockholder  in  a  foreign  corporation, 
doing  business  here  in  its  name.  We  cannot  therefore  sus- 
tain the  judgment  upon  another  ground  now  suggested  for 
the  first  time  in  the  argument,  and  upon  which  there  is  no 
finding  of  fact,  as  suggested. 

Although  it  is  stated  in  the  opinion  of  the  learned  judge 
that  Van  Santvoord  acted  as  a  corporation,  the  facts  as  found 
by  him  in  connection  with  the  documentary  evidence  do  not 
show  that  he  signed  the  charter  of  the  Cayuga  on  behalf  of 
the  corporation,  or  that  he  assumed  to  be  the  corporation,  or 
that  he  was  a  party  to  the  contract  of  the  towing  company 
except  as  one  of  the  stockholders  of  a  foreign  corporation, 
and  one  of  the  agents  of  the  corporation  in  the  transaction 
of  its  corporate  business  in  this  state. 

The  plaintiff y  to  maintain  this  action,  is  obliged  to  bring 
forward  the  Steam  Navigation  Company  of  Connecticut 
and  show  that  it  was  one  of  the  contracting  parties.  Pri- 
mkjb  facie  J  that  corporation  is  liable — for  its  name  appears 
among  the  proprietors  of  the  Hudson  Steam  Company.  Mr. 
Yan  Santvoord  did  not  put  his  name  there,  nor  did  he  sign  the 
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name  of  the  Steam  Kavigation  Company  to  the  charter^  but 
he  was  a  stockholder  and  one  of  its  agents  in  New  York 
city.  As  agent  alone,  it  is  not  sought  to  make  him  per- 
sonally liable  for  the  contracts  of  a  foreign  corporation, 
for  he  did  not  put  its  name  to  the  charter.  Nor  is  it  sng* 
gested  that  the  corporation  did  liot  authorize  the  contract 
with  the  Yandewaters,  so  far  at  least  as  a  foreign  corporation 
could  authorize  the  transaction  of  business  in  this  stata 

It  is  admitted  that  if  the  Steam  Navigation  Company  had 
remained  at  home,  it  could  have  made  a  valid  contract  in 
this  state,  and  could  sue  and  be  sued  in  our  courts  as  an 
artificial  person.  Although  not  expressly  decided  in  this 
state,  I  think  it  is  implied  that,  in  such  a  case,  the  corpora- 
tion, and  not  the  stockholders,  would  be  alone  liable  on  the 
contract  in  question.     (2  Kern.  495,  569.    20  Wend.  614) 

But  it  is  claimed  that  this  Steam  Navigation  Company  has 
emigrated  and  taken  up  its  abode  in  the  city  of  New  York, 
and  that  except  the  mere  election  of  directors,  its  whole 
business  is  transacted  here  instead  of  Connecticut.  And 
upon  this  ground  the  learned  judge  held,  that  by  the  comity 
of  nations  as  administered  in  this  state,  our  courts  will  not 
recognize  its  existence  as  a  corporation.  Judge  Denio,  in 
Bard  v.  Poole,  (2  Kem>an  507,)  says :  "  I  concede  that  it 
would  be  a  violation  of  our  sovereignty  for  a  foreign  corpo- 
ration to  remove  from  the  country  or  state  wKere  it  was 
created,  to  locate  itself  wholly  within  this  state."  Chief  Jus- 
tice Taney,  in  the  Bank  of  Augusta  v.  JEarUy  (13  Peters, 
519,)  says :  ^^  It  is  very  true  that  a  corporation  can  have  no 
legal  existence  out  of  the  boundaries  of  the  sovereignty  by 
which  it  was  created.  It  exists  only  in  contemplation  of  law 
and  by  force  of  the  law,  and  when  that  law  ceases  to  operate 
and  is  no  longer  obligatory,  the  corporation  can  have  no  exist- 
ence. It  must  dwell  in  the  place  of  its  creation  and  cannot 
emigrate  to  another  sovereignty."  In  the  case  of  The  People 
V.  The  Trustees  of  Geneva  College,  (5  Wend.  211,)  it  was 
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decided  that  the  corporation  could  exercise  no  powers  beyond 
the  place  to  which  it  is  restricted  by  its  charter. 

Notwithstanding  what  is  said  by  Judge  Denio  in  Bard  v. 
Foole,  the  court  held  in  that  case,  that  a  foreign  corporation 
may  make  and  enforce  within  this  state  conti'acts  which  by 
its  charter  it  is  competent  to  enter  into,  and  which  are  not 
forbidden  by  the  laws  or  contrary  to  the  policy  of  this  state ; 
and  that  a  loan  made  in  this  state  by  the  American  Life 
Insurance  and  Trust  Company,  incorporated  by  the  legislature 
of  Maryland,  and  which  was  secured  by  a  mortgage  upon 
real  estate  in  this  state,  was  valid,  and  could  be  enforced 
here.  The  remark  of  Judge  Denio,  above  quoted,  was  there- 
fore a  general  one,  without  any  practical  illustration  to  give 
it  point. 

In  the  Bank  of  Augusta  v.  EarUy  the  same  doctrine  was 
declared,  but  the  plaintifEs  were  permitted  to  sue  and  recover 
on  bills  of  exchange  in  Alabama,  discounted  by  the  agents 
of  the  plaintiffs  in  Mobile,,  Alalbama.  The  plaintiffs'  bank 
was  located  at  Augusta,  G-eorgia,  and  incorporated  by  the 
legislature  of  that  state.  What  was  said  in  the  opinion  of 
Chief  Justice  Taney  in  that  case  as  to  the  migration  of  a 
corporation  from  one  sovereignty  into  another,  was  asserted 
as  a  general  proposition,  but  not  in  a  case  where  the  rule^  if 
admitted,  could  be  made  available. 

The  question  in  The  People  v.  The  Trustees  of  Geneva 
College  arose  upon  a  quo  warrantOy  and  was  decided  upon 
the  express  ground  that  the  charter  restricted  the  location 
to  Geneva,  and  that  it  was  a  matter  affecting  the  public  at 
large.  The  judgment  divestpd  the  trustees  of  certain  cor- 
porate powers  which  they  exercised  in  the  city  of  New  York, 
upon  the  ground  that  it  was  a  usurpation  of  a  franchise. 
It  will  be  seen  that  the  question  was  not  decided,  whether 
an  individual  who  had  made  a  contract  with  the  corporation, 
beyond  the  limits  of  its  authority,  could  enforce  it  against 
the  corporation,  or  against  the  individual  corporators^  or 
against  either. 

lou  XXXVIII.  sa 
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It  may  be  assumMl  that  if  the  Steam  Navigation  Compa- 
ny had  done  any  act  which  the  laws  of  this  state  had  forbid- 
den to  be  done  by  any  corporation  or  by  any  association  of 
individuals,  without  express  authority  of  law,  no  suit  could 
be  maintained  by  it  founded  upon  such  act  or  any  obligation 
growing  out  of  it,  express  or  implied.  The  statutes  of  this 
state  have  regulated  and  defined  the  principles  of  internation- 
al law  or  international  comity  applicable  to  foreign  corpo- 
rations attempting  to  enforce  contracts  made  by  them,  in 
this  state.  (2  S,  S.  457,  §  2.)  Can  our  courts  go  further 
and  deny  such  a  corporation  the  protection  of  law,  merely 
because  it  has  confined  its  principal  business  to  this  state  ? 

If  they  do  not  engage  in  acts  opposed  to  the  policy  of  the 
law  or  condemned  by  the  legislature,  it  would  seem  as  if 
they  were  entitled  to  the  protection  of  the  courts. 

If  I  understand  the  effect  of  the  decision  in  this  case,  it 
virtually  outlaws  this  corporation,  not  because  it  is  engaged 
in  an  improper  business,  but  because  it  confined  its  business 
to  the  state  of  New  York,  except  the  formal  election  of  its 
officers.  Doubtless,  according  to  the  doctrine  as  enunciated 
by  the  judges  in  some  of  the  cases  cited,  this  Steam  Navi- 
gation Company  cannot  change  its  location  to  this  state. 
This  would  seem,  however,  to  be  more  a  question  of  law  than 
of  fact.  It  cannot,  says  Chief  Justice  Taney,  have  a  legal 
existence  out  of  the  boundaries  of  the  sovereignty  by  which 
it  is  created.  But  by  international  comity  in  some  states, 
and  by  force  of  the  revised  statutes  in  this  state,  the  legal 
existence  of  a  foreign  corporation  is  recognized  by  the  courts, 
although  that  existence  depends  upon  the  legislature  of  an- 
other state.  Its  contracts,  when  not  opposed  to  the  policy 
of  our  laws,  may  be  enforced  in  this  state.  This  Steam  Nav- 
igation Company  owns  several  barges  in  this  state.  Suppose 
a  stranger  should  seize  them  and  the  navigation  company 
should  bring  a  suit  for  the  wrong,  in  its  corporate  name? 
Could  the  defendant  defend  such  a  suit  on  the  ground  that 
the  Steam  Navigation  Company  was  outlawed  in  this  state, 
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because  its  chief  business  was  done  in  the  city  of  New  York 
instead  of  Connecticut  ?  Would  this  court  try  siich  a  ques- 
tion as  a  question  of  fact  in  such  an  action  ?  Would  it  even 
listen  to  the  objection  ?  If  the  question  can  be  raised  at  all, 
I  think  it  must  be  raised  by  quo  warrantOy  or  in  a  direct 
proceeding  to  test  it,  and  that  the  inquiry  will  be  by  what 
authority  the  persons  engaged  in  the  business  exercise  the 
franchises  of  a  corporation  in  this  state.  After  judgment  of 
ouster,  and  not  before,  could  the  objection  be  taken  in  a 
private  suit  between  such  a  corporation  and  a  person  who 
had  contracted  with  it  in  a  matter  not  forbidden  by  the  laws 
of  the  land.  Such  would  certainly  be  the  rule  in  respect  to 
domestic  corporations,  which  had  forfeited  their  franchises. 
(8lee  V.  Bloomy  19  John.  456.  S.  01,  6  John.  Ch.  366. 
Mech.  Ch.  Building  Association  v.  Stevens y  5  Duer,  676. 
And  see  U.  S.  Bank  v.  Steams,  15  Wend.  315,  316,  Savage^ 
Ch.  J. ;  McFarlan  v.  The  Triton  Ins.  Co.,  4  Denio,  397, 
Bronson,  Ch.  J. ;  Meth.  Epis.  Union  Church  v.  Pickett,  19 
N.  T.  Rep.  485,  Selden,  J.)  In  McFarlan  v.  The  Triton 
Ins.  Co.,  above  cited,  Bronson,  Ch.  J.  remarked,  that  it  was 
"  unnecessary  to  inquire  what  may  be  the  rights  of  the  people 
in  relation  to  this  corporation ;  or  as  against  the  individuals 
who  were  engaged  in  getting  it  up  and  setting  it  in  motion. 
The  defendant  does  not  represent  the  sovereign  power,  and  has 
nothing  to  do  with  the  question  whether  the  company  should 
be  dissolved.  So  long  as  the  state  does  not  interfere,  the 
company  may  sue  or  do  any  other  lawful  act,  whatever  sins 
may  have  been  committed  in  bringing  the  body  into  exist- 
ence.'' Is  there  any  difference  in  the  principle  when  the 
corporation  is  created  by  the  laws  of  another  state  ?  The 
evidence  of  the  right  of  a  foreign  corporation  to  sue  in  our 
courts,  is  substantially  the  same  as  in  case  of  a  domestic 
corporation.  {U.  8.  Bank  v.  Stevens,  above  cited.)  If  it 
misbehaves  itself,  so  as  to  forfeit  the  protection  of  our  laws, 
how  is  the  question  to  be  met  P.  Here  it  is  claimed  that  the 
gteam  Navigation  Company,  although  having  a  charter  r^u- 
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larly  granted  by  the  legislature  of  Conneticut,  has  abused 
its  franchises  by  locating  its  agents  in  the  city  of  New  York, 
and  transacting  the  principal  part  of  its  business  in  this 
state.  It  is  admitted  that  it  cannot  emigrate  into  this  state ; 
but  this  does  not  necessarily  imply  any  thing  more  than  that  • 
it  is  legally  impossible  for  the  corporation  thus  to  emigrate. 
It  may  do  business  in  this  state  through  its  authorized  agents 
residing  here.  This  is  conceded.  It  may  then  claim  the 
protection  of  the  courts ;  may  sue  and  be  sued  in  its  corpo- 
rate entity,  and  may  enforce  its  contracts,  when  they  do  not 
contravene  our  laws.  {Cary  v.  Cleveland  and  Toledo  R,  B. 
Co.j  29  Barb,  51,  52,  Allen,  J.)  In  these  respects  it  stands 
upon  as  favorable  ground  as  though  it  had  been  chartered 
here.  Who  is  to  determine  when  it  has  gone  too  far  in  con- 
fining its  business  to  this  state,  and  what  should  be  the  limit 
of  our  forbearance?  I  think  if  there  is  a  limit  beyond 
which  it  cannot  go,  without  subjecting  itself  to  the  charge 
of  having  emigrated  into  another  sovereignty,  and  of  having 
exercised  franchises  here  which  cannot  be  tolerated  by  the 
comity  or  law  of  the  state  into  which  it  has  emigrated,  that 
it  is  for  the  sovereign  power  to  decide  upon  the  usurpation, 
and  not  for  the  defendant,  who  is  sued  upon  a  contract  which 
he  has  made  with  it  in  its  corporate  name. 

Assuming,  therefore,  that  a  foreign  corporation,  as  well  as 
a  domestic  one,  may  exercise  its  franchises  until  it  is  dis- 
solved, or  has  surrendered  them,  or  has  been  deprived  of 
them  by  judgment  of  law,  and  that  an  individual  dealing 
with  it  cannot  dispute  its  corporate  existence,  when  sued 
upon  his  contracts  made  with  it  within  the  scope  of  its  gen- 
eral powers,  and  not  objectionable  in  other  respects  as  against 
the  policy  of  the  laws  authorizing  it  to  transact  business  in 
this  state,  there  is  no  sufficient  ground  upon  which  we  can 
deny  to  the  Steam  Navigation  Company  the  privileges  and 
immunities  which  the  statute  gives  to  any  other  foreign  cor- 
poration, doing  business  in  this  state.  In  The  Bank  of 
Augusta  v.  Earle,  (13  Peters^  519,)  the  court  held  that 
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'^  whenever  a  corporation  makes  a  contract,  it  is  the  contract 
of  the  legal  entity,  of  the  artificial  being  created  by  the 
charter,  and  not  the  contract  of  the  individual  members.'' 

In  Ex  parte  Van  Riper ^  (20  Wend,  -617,)  Judge  Cowen 
looked  into  the  charter  of  the  Manufacturers'  Bank  of  Belle- 
ville, New  Jersey,  to  determine  the  personal  liability  of  one 
of  the  directors,  and  says:  ^^No  doubt  a  state  may  pass  a 
law  tying  a  creditor  up  to  a  certain  remedy  on  a  contract, 
where  the  law  is  passed  prior  to  the  contract  being  made. 
As  the  creditor  then  knew  the  law,  he  contracts  cum  onere" 

I  think  Van  Santvoord  is  not,  therefore,  individually  liable 
upon  the  contract  in  question,  and  that  the  learned  judge 
erred  in  allowing  the  plaintiffs  in  this  action  to  avail  them- 
selves of  a  principle  of  law,  which  could  only  be  invoked  on 
behalf  of  the  state  whose  sovereignty  was  encroached  upon 
by  persons  coming  here  under  the  protection  of  a  charter 
granted  to  them  by  another  state.  It  is  not  without  consid- 
erable hesitation  that  I  have  arrived  at  this  result ;  but  in 
the  absence  of  any  express  adjudication  to  the  contrary,  so 
far  as  I  can  discover,  I  think  that  a  party  who  contracts  with 
a  foreign  corporation,  having  a  legal  and  valid  charter  in  the 
state  which  grants  it,  stands  in  the  same  position  towards  it 
as  he  does  towards  a  corporation  granted  by  the  legislature 
of  this  state.  The  state  may,  perhaps,  proceed  by  quo  war-- 
ranto,  and  examine  by  what  authority  certain  persons  in  New 
York  city  exercise  the  franchises  of  a  foreign  corporation 
within  the  limits  of  this  state ;  and  if  they  are  violating  the 
laws  of  comity  by  the  conduct  complained  of  in  this  case, 
the  court  may  perhaps  give  judgment  against  them  and  take 
away  their  franchises,  so  far  at  least  as  they  attempt  to  exer- 
cise any  of  them  here.  It  may,  however,  be  a  grievance 
which  the  legislature  alone  can  remedy. 

I  think  the  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event.  Judgment  affirmed. 

[Onokdaoa  GBzrBRA.L  Tbrm,  January  8,  1860.  Baeon^  AUm  MvUin  and 
Morgaf^t  Justioes.] 
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Joseph  Townbb  va,  Louisa  Toolet,  adm^x  &c.,  and  others. 

A  testator,  after  making  provision,  in  his  will,  for  his  wife,  and  giving  legacies 
to  eight  of  )iis  children,  ordered  and  directed  that  his  son,  R.,  should  pay 
the  legacies ;  and  to  reward  him  for  doing  so,  the  testator  bequeathed  to  R. 
all  bis  personal  property  not  given  to  bis  wife,  and  all  bis  freehold  property 
in  the  town  of  M.  subject  to  a  life  estate  of  the  testator's  wife  in  one  third 

.  part  of  it.  The  residue  of  his  real  estate  he  gave  to  all  his  children  equally. 
Edd  1.  That  the  legacies  were  an  equitable  charge  on  the  land  devised  to 
R.  2.  That  R.  having  accepted  the  devise,  was  personally  liable  for  the 
legacies.  8.  That  the  personal  estate  not  only  of  the  testator,  but  of  B., 
most  be  first  exhausted,  before  resort  could  be  had  to  the  rcsl. 

The  executrix  named  in  the  will  having  renounced,  R.  became  the  adminis- 
trator of  the  testator,  with  the  will  annexed.  All  of  the  personal  property 
of  the  testator  passed  into  his  hands,  and  he  converted  the  same  to  his  own 
use  and  died  insolvent,  without  having  paid  the  legacies.  In  an  action 
brought  by  a  legatee,  upon  R.'s  administration  bond,  to  recover  the  amount 
of  his  legacy ;  Held  that  there  ly&s  no  necessity  for  an  account  by  the  de- 
fendants, so  as  to  justify  a  resort  to  equity  on  that  ground. 

Hdij  alsOf  that  but  a  single  suit  was  necessary,  in  order  to  enable  all  the  leg- 
atees to  recover  their  legacies,  which  suit  should  be  in  behalf  of  an  who 
might  choose  to  come  in ;  that  as  the  legacies  were  or  might  be  a  cfaatge 
on  the  real  estate,  the  owners  of  the  land  should  be  parties  defendants ; 
and  that  all  the  obligors  in  the  administration  bond  given  by  R.,  of  their 
representatives,  should  also  be  parties  defendant.    Allbn,  J.  dissented. 

APPEAL  from  an  order  of  the  special  term,  overruling  a 
demurrer  to  the  complaint. 
The  complaint  contained  three  counts.  The  facts  alleged 
in  the  complaint  are  stated  in  the  opinion  of  the  court.  The 
administratrix  of  Fimbria  Tooiey,  and  George  Thomson, 
administrator  of  Richard  Tooiey,  two  of  the  defendants,  de- 
murred to  the  whole  complaint,  and  assigned  seven  grounds 
of  demurrer :  1.  That  the  surety  of  an  administrator  on  his 
bond  cannot  be  joined  with  the  administrator  or  his  repre- 
sentative, nor  with  the  administrator  of  the  original  testator, 
in  a  suit  to  compel  an  accounting,  but  an  accounting  and  a 
decree  against  the  administrator,  and  an  order  to  assign  or 
prosecute,  are  conditions  precedent  to  the  maintenance  of  a 
suit  against  the  parties  on  their  bond.  2.  That  Louisa  Too- 
iey is  improperly  joined  as  a  party  defendant  with  the  de- 
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fendants  Thomson  and  J.  Tooley^  as  the  complaint  on  its 
face  shows  that  there  are  no  assets  remaining  of  J.  Tooley, 
senior,  and  Bichard  Tooley  died  insolvent,  and  no  property 
remains  from  which  a  judgment  could  be  collected!  3.  There 
is  a  defect  of  parties.  All  the  legatees,  and  the  husbands  of 
such  as  are  married  women,  should  be  made  parties  defendant. 
4  The  duty  of  paying  the  legacies  was,  by  the  will,  imposed 
on  Bichard,  the  devisee  and  legatee,  and  not  on  the  executor 
or  other  representatives  of  the  executor,  and  hence  Bichard 
was  not  liable  on  his  bond  for  any  breach  of  duty  as  admin- 
istrator, nor  were  his  sureties  ever  liable  on  the  bond.  5.  The 
complaint  is  multifarious,  and  embraces  causes  of  action 
which  cannot  be  united,  being  partly  legal  and  partly  equi- 
table. 6.  The  whole  cause  of  action  is  barred  by  the  statute 
of  limitations.  7.  An  accounting  and  decree  of  the  surro- 
ga.te  are  conditions  precedent  to  an  action  on  the  bond. 

These  grounds  of  demuft-er  present  the  questions  discussed 
by  the  justice  delivering  the  opinion. 

P.  Grtdleyy  for  the  appellants. 

0.  S.  WUliamSy  for  the  respondent. 

MuLLiN,  J.  This  action  is  brought  to  recover  of  the 
defendants,  as  administrators,  the  amount  of  two  legacies 
bequeathed  by  Jeremiah  Tooley,  deceased,  to  his  daughters 
Florilla  and  Hannah.  The  plaintiff  is  the  husband  of  Flo- 
rilla,  and  claims  to  recover  her  legacy,  as  owner,  by  virtue  of 
his  marital  rights,  and  Hannah  has  assigned  to  him  her  right 
of  action  for  her  legacy.  There  are  two  counts  in  the  com- 
plaint, one  on  each  legacy.  They  are  alike,  except  in  the  al- 
legation relating  to  the  right  in  which  the  plaintiff  claims  to 
recover.  By  the  will  of  the  testator  provision  is  first  made 
for  his  wife,  then  legacies  are  given  to  eight  of  his  children, 
and  lastly  he  orders  and  directs  that  his  youngest  son,  Bich- 
ard, pay  or  cause  to  be  paid  all  and  every  of  the  above  sums 
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to  each  individaal  above  named,  in  three  eqnal  annual  pay- 
ments, after  his  decease.  And  to  reward  Bichard  for  making 
such  payments,  he  bequeathed  unto  him  all  his  personal  prop- 
erty not  given  to  his  wife,  and  all  his  freehold  property  in  the 
town  of  Marshall,  subject  to  a  life  estate  of  his  wife  in  one 
third  part  of  it,  and  the  residue  of  his  real  estate  he  gave  to 
all  his  children  equally.  The  widow  was  appointed  executrix 
of  the  will.  She  declined  to  accept  the  trust,  and  the  son 
Bichard  was  appointed  administrator  with  the  will  annexed, 
and  gave  a  bond  in  the  penalty  of  $3000  on  his  appointment, 
with  two  sureties,  with  the  condition  therein  that  if  he  faith- 
fully executed  the  trust  and  obeyed  all  orders  of  the  surrogate 
of  the  county  of  Oneida,  the  same  should  become  void.  Enos 
Austin  and  Fimbria  Tooley  were  the  sureties  in  said  bond. 

Bichard  took  possession  of  the  personal  property,  after-his 
appointment,  and  administered  as  aforesaid.  In  1850  said 
Bichard  died,  in  the  county  of  Oswego,  leaving  a  widow,  who 
afterwards  married  the  defendant  Thomson,  and  the  latter 
in  right  of  his  wife  was  duly  appointed  administrator  of  the 
goods  &c.  of  said  Bichard,  by  the  surrogate  of  Oswego  county. 

Fimbria  Tooley,  one  of  the  sureties,  died  in  1855,  and  in 
1857  the  defendant  Louisa  Tooley  was  duly  appointed  his 
administratrix,  by  the  surrogate  of  Oneida  county.  Enos 
Austin,  the  other  surety,  died  in  1843,  and  in  1845  there  was 
a  final  settement  and  accounting  and  distribation  of  his  es- 
tate by  and  before  the  surrc^ate  of  Oneida.  After  the  death 
of  Bichard  Tooley,  the  defendant  Jeremiah  Tooley  was  ap- 
pointed administrator  of  that  part  of  the  estate  of  Jeremiah 
left  unadministered  by  said  Bichard. 

It  is  charged  in  the  complaint  that  Bichard  died  insolvent. 
That  nothing  remains  of  the  estate  of  Jeremiah,  deceased, 
which  the  present  administrator  can  reach,  nor  can  he  obtain 
any  thing  from  the  estate  of  said  Bichard,  although  he  died 
largely  indebted  to  the  estate  of  said  Jeremiah.  Bichard 
did  not  pay  the  said  legacies,  nor  did  he  account  before  the 
surrogate  as  such  administrator,  by  reason  whereof  the  con- 
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dition  of  said  bond  has  been  broken.  The  complaint  prays 
for  an  accounting  and  settlement  touching  the  estate  of  Jere- 
miah Tooley,  deceased,  and  of  the  estate  of  Bichard,  deceased, 
and  a  judgment  declaring  the  liability  and  indebtedness  of 
said  Richard  as  administrator,  and  of  hiB  estate  and  personal 
representatives,  to  pay  said  legacies,  and  that  there  be  a  judg- 
ment that  the  d^endant  Louisa,  as  administratrix  of  Fimbria 
Tooley,  surety  as  aforesaid,  pay  said  legacies.  The  defend- 
ants demur  to  the  complaint,  and  to  each  count  or  cause  of 
action,  on  seven  distinct  grounds. 

One  of  the  principal  grounds  of  demurrer  is  that  the  duty 
of  paying  the  legacies  is  imposed  on  Bichard  as  devisee,  not 
as  administrator  with  the  will  annexed,  and  he  was  never 
liable  as  administrator,  on  his  bond ;  especially  when  there 
were  no  assets  in  the  hands  of  the  administrator  when  suit 
was  brought.  That  neither  Bichard  nor  the  administrator 
of  the  surety  is  liable  on  the  bond.  If  the  defendants  are 
right  in  this  proposition  it  disposes  of  the  case  and  renders 
further  examination  unnecessary. 

In  Harris  v.  Fly^  (7  Paige,  421,)  the  testator  gave  to  his 
son  his  farm  in  fee,  subject  to  a  life  estate  devised  to  his  wife. 
He  gave  legacies  of  $1000  each  to  his  two  daughters,  to  be 
paid  them  by  his  son,  the  devisee  of  the  farm.  The  testator 
appointed  his  son  and  two  others  executors,  and  authorized 
them  to  dispose  of  so  much  of  his  personal  property  as  was 
necessary  to  pay  his  debts,  and  expenses  of  administration. 
The  will  concludes  as  follows :  ^^  And  finally,  all  the  rest  and 
residue  of  my  estate  and  effects  real  and  personal,  not  herein- 
before mentioned  or  otherwise  effectually  disposed  of,  after 
payment  of  all  my  debts,  legacies  and  personal  expenses  and 
other  charges  and  deductions  as  aforesaid,  I  give  and  devise 
unto  my  son  Aaron."  Aaron  was  the  devisee  of  the  farm. 
The  chancellor  says :  "  the  testator  does  not  in  terms  create 
an  equitable  charge  upon  the  devised  premises,  for  the  pay- 
ment of  the  two  legacies  to  the  daughters.  But  that  was 
not  necessary,  as  the  charge  of  a  legacy  upon  the  real  estate 
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of  the  testator,  either  in  aid  of  or  in  exoneration  of  the  per- 
sonalty, may  be  and  frequently  is  created  by  implication 
merely.  The  personal  estate  is  the  primary  fund  for  the  pay- 
ment of  debts  and  legacies.  *  *  *  »  g^^  ^Ij^q  the  real  estate 
is  devised  to  the  person  who  by  the  will  is  directed  to  pay  the 
legacy,  it  has  frequently  been  decided  that  such  legacy  is  an 
equitable  charge  upon  the  real  estate  so  devised,  although 
the  devisee  is  also  the  executor,  or  is  the  residuary  legatee  of 
the  personal  estate,  unless  there  is  something  in  the  will 
itself  to  indicate  a  contrary  intention  on  the  part  of  the  testa- 
tor." In  Dodge  v.  Manning  (11  Paigcy  334)  the  chancellor 
held,  under  a  will  similar  to  the  preceding  one,  as  he  held  in 
7th  Paige,  that  the  legacies  were  an  equitable  charge  on  the 
land,  and  also  that  in  such  case  when  the  devisee  accepts  the 
estate  devised  to  him,  he  is  personally  liable.  (See  also  Mc^ 
Lachlan  v.  McLachlan,  9  Paige,  634 ;  Dodge  v.  Manning^ 
1  Comst.  298 ;  1  Paige,  407.) 

It  was  held  in  Hoes  v.  Van  Hoesen,  (1  Oomst.  120,)  that 
the  general  rule  is  that  the  personal  estate  of  a  testator  is  the 
primary  fund  for  the  payment  of  legacies,  and  a  testator  is 
presumed  to  act  upon  this  legal  doctrine,  unless  a  contrary 
intent  is  distinctly  manifested  by  the  terms  and  provisions  of 
the  will ;  and  that  when  the  personal  estate  is  not  in  terms 
exonerated,  and  is  not  specifically  given  away  by  the  will,  it 
will  be  deemed  the  primary  fund  for  the  payment  of  legacies, 
notwithstanding  such  legacies,  by  the  terms  of  the  will,  are 
expressly  charged  upon  the  persons  to  whom  the  real  estate 
is  devised.  The  charge  upon  the  devisee  in  such  case  will  be 
deemed  in  aid  and  not  in  exoneration  of  the  primary  fund. 

These  cases  establish  three  propositions  applicable  to  the 
case  in  hand :  1st.  That  the  legacies  for  which  the  action  is 
brought  are  an  equitable  charge  on  the  land  devi&ed  to  Rich- 
ard ;  2d.  That  Bichard  having  accepted  the  devise,  was  per- 
sonally liable  for  the  said  legacies ;  and  3d.  That  the  personal 
estate  must  be  first  exhausted  before  resort  is  had  to  the  real. 

The  personal  estate  referred  to  in  the  last  proposition  is  not 
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only  that  of  the  testatot,  but  of  the  devisee  upon  whom  or 
whofle  land  the  legacies  are  charged  hj  the  will.  (  McLachlan 
V.  McLachlan,  9  Paige,  534) 

The  plaintiff  in  this  suit  does  not  seek  to  charge  the  real 
estate  with  the  legacies  for  which  he  sues,  as  he  might  have 
done,  and  thus  settled  the  whole  question  in  a  single  action. 

While  the  personal  estate  is  primarily  liable,  if  the  legatee 
is  compelled  to  resort  to  a  court  of  equity,  it  is  not  only 
proper  but  necessary  that  the  bill  be  so  framed  that  complete 
justice  may  be  done,  and  the  rights  and  liabilities  of  all 
the  parties  finally  settled  in  a  single  suit  if  it  is  practicable 
to  do  so. 

In  Dodge  v.  Manning,  (1  Comet  289,)  the  devisee  who 
was  charged  with  the  payment  of  the  legacies,  and  the  pur- 
chasers of  the  real  estate  on  a  sale  under  a  mortgage  given  by 
the  devisee,  after  the  death  of  the  testator,  on  the  land  equi- 
tably chargeable  with  the  payment  of  the  legacies,  were 
parties  defendant,  and  the  court  of  appeals  ordered  judgment 
against  them,  charging  the  lands  purchased  by  them  with 
the  payment  of  the  legacies  and  costs,  so  far  as  there  might 
be  a  deficiency  after  the  remedy  against  the  devisee  was 
exhausted. 

Although  the  defendant  is  right  in  his  position  that  the 
land  devised  to  Richard  Tooley  is,  in  equity,  chargeable  with 
the  payment  of  the  legacies,  yet  it  is  not  true  that  the  remedy 
of  the  plaintiff  is  confined  to  the  land.  The  personal  estate 
bequeathed  to  him,  and  his  own  personal  estate,  are  prima- 
rily liable,  and  must  be  exhausted  before  resort  can  be  had  to 
the  real.     {McLachlan  v.  McLachlan,  9  Paige,  538.) 

It  was  competent  for  the  plaintiff  to  have  united  the  pur- 
chasers of  the  real  estate  as  parties  defendants,  but  he  was 
not  obliged  to  do  so.  Whether  he  can  hereafter  resort  to  the 
owners  of  the  land,  is  not  necessary  now  to  inquire.  It  is 
enough  that  he  is  right  in  attempting  to  reach  in  the  first 
instance  the  personal  estate.  The  personal  estate  of  Jere- 
miah Tooley,  the  testator,  is  first  liable.     That  property,  it 
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is  alleged  in  the  complaint,  all  passed  to  Richard,  who  after- 
wards became  administrator  with  the  will  annexed,  and  it 
was  sufficient  in  amount  to  pay  the  debts  and  legacies  as 
alleged  in  the  complaint.  But  it  is  further  alleged  that  there 
is  none  of  that  personal  estate  to  be  found ;  that  Bichard 
converted  it  to  his  own  use  and  then  died  insolvent.  This 
being  so,  what  necessity  is  ^here  for  an  account  ?  The  total 
want  of  assets  must  relieve  the  administrators  of  both  the 
estates  of  Jeremiah  and  Bichard  from  the  expense  and  trouble 
of  a  useless  litigation.  In  Hoes  v.  Van  Hoesenj  (1  ComH, 
120,)  there  was  a  reversionary  interest  in  personal  estate^ 
which  the  court  held  must  be  resorted  to  and  exhausted  before 
the  real  estate  could  be  charged ;  and  a  reference  was  insisted 
upon  to  take  an  account  to  ascertain  whether  the  debts  and 
legacies  would  exhaust  it.  But  Judge  Jewett,  declaring  the 
opinion  of  the  court,  says:  "If  the  case  was  such  that  it 
could  Bot  be  seen  without  a  reference  that  they  would  ex- 
haust it,  an  account  in  the  event  mentioned  should  be  taken. 
But  there  is  no  room  for  any  doubt  on  that  question.''  And 
after  showing  that  the  legacies  were  more  than  sufficient  to 
exhaust  the  personal,  he  adds :  "  There  is  not  the  least  ground 
appearing  in  the  case  rendering  it  proper  or  necessary  for  such 
reference." 

In  Dodge  v.  Manning^  {cited  supray)  the  chancellor,  after 
holding  that  the  personal  must  be  exhausted  before  resort  to 
the  real,  says:  "As  it  appears  from  the  inventory  that  the 
testator  left  personal  estate  sufficient  to  pay  the  legacy,  the 
complainant  was  bound  to  show  that  this  personal  estate  was 
exhausted  in  the  payment  of  debts  of  the  testator,  or  that 
those  who  were  accountable  for  it  were  irresponsible,  before 
she  (the  legatee)  could  resort  to  the  real  estate  in  the  hands  of 
those  claiming  under  the  mortgage  executed  by  the  devisee.'' 

It  is  shown  in  this  case,  by  the  complaint,  that  the  per- 
sonal estate  of  Jeremiah  Tooley  is  consumed,  and  that  the 
party  liable  for  it  is  insolvent,  and  thus  a  case  is  made  which 
would  justify  a  resort  to  the  real  estate.    So  far  then  as  an 
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accounting  is  relied  npon  as  furnishing  a  ground  for  resort  to 
equity,  it  seems  to  me  the  complaint  itself  admits  it  away. 
But  it  may  be  said  that  the  bond  stands  in  the  place  of  the 
personal,  and  that  within  the  cases  cited  the  plamtiff  must 
exhaust  his  remedy  against  the  parties  to  the  bond,  and  that 
this  action  is  properly  brought  to  recover  against  those  par- 
ties. The  defendants'  counsel  insists,,  however,  that  Bichard 
Tooley  received  the  property  as  devisee  and  legatee  and  not 
as  administrator,  and  that  the  bond  is  therefore  void.  The 
will  makes  no  provision  for  the  payment  of  either  debts  or 
funeral  expenses,  and  hence  the  appointment  of  an  adminis- 
trator (the  executrix  remaining)  became  necessary,  and  under 
the  statute  the  administrator  could  not  be  appointed  unless 
he  gave  a  bond.  We  must  assume,  I  think,  that  Bichard 
received  the  property  as  administrator,  and  that  his  bond 
was  a  valid  and  operative  instrument,  at  the  time  of  its  de- 
livery to  the  surrogate. 

The  case  then  stands  thus :  the  bond  is  valid ;  the  prin- 
cipal is  dead  and  his  estate  insolvent.  Both  of  the  executors 
are  dead ;  the  estate  of  one  is  distributed,  and  neither  admin- 
istrators nor  next  of  kin  are  made  parties ;  the  administra- 
tors of  the  insolvent  principal  and  of  the  other  surety  are 
before  us.  Under  these  circumsjiances,  can  this  action  be 
maintained  without  bringing  in  other  parties  ?  In  Story's 
Eq,  PL  138,  it  is  said  if  the  obligee  of  a  bond  to  which 
there  are  other  parties,  the  principal  obligor  being  dead,  were 
to  seek  by  bill  in  equity  the  full  payment  of  the  bond  from 
the  sureties,  all  the  sureties  must  be  joined.  But  if  he 
should  seek  only  for  his  proportion,  from  one  surety  alone, 
the  same  objection  might  not  apply  unless  the  absence  of  the 
other  parties  might  be  a  prejudice  to  him.  In  Bland  v. 
Winter,  (1  Sim,  &  Stu.  247,)  it  was  held  that  to  a  bill  filed 
by  an  obligee  of  a  joint  and  several  bond,  for  payment  of 
his  debts,  all  the  obligees  must  be  made  parties.  The  action, 
in  that  case,  was  brought  against  the  executor  and  grantee 
of  the  surety  only,  to  set  aside  the  conveyance  of  certain 
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lands  to  him  as  fraudulent  The  assets  being  insufficient, 
objection  was  made  that  the  principal  was  not  joined,  and 
the  case  was  disposed  of  as  above  stated.  In  Cockbum  v. 
Thompaouy  (16  Veaey^  326,)  it  was  said  by  the  lord  chan- 
cellor that  the  plaintiff,  suing  upon  a  joint  and  several  bond, 
must  bring  forward  all  the  obligors,  principals  and  sureties, 
but  the  rule  is  dispensed  with  when  it  appears  that  the  sure- 
ties are  insolvent.     {Cuddehack  v.  Kent,  5  Paige,  92.) 

It  was  held  in  Valentine  v.  Farrington,  (2  Ed.  Oh.  R.  53,) 
that  when  the  bond  is  joint  and  several  it  is  only  necessary 
to  make  the  surviving  obligor  a  party ;  citing  Haywood  v. 
Ovey,  (16  Mad.  Ch.  Hep.  113,)  Bland  v.  Winter^  {cited 
aupra,)  and  Edwards  on  Parties,  99-102.  The  last  two 
authorities  do  not  sustain  the  position  of  the  learned  vice 
chancellor.  On  the  contrary,  the  case  of  Bland  v.  Winter 
is  directly  against  him,  and  the  cases  cited  in  Edwards  on 
Parties  are  quite  clearly  against  him. 

There  is  an  obvious  propriety  in  requiring  all  the  obligors 
in  a  bond  to  be  brought  in  who  are  able  to  respond  to  the 
plaintiff.  It  avoids  circuity  of  action,  and  enables  the  court 
to  settle  the  rights,  not  only  of  the  plaintiff  and  defendants, 
but  of  the  defendants  among  themselves.  It  seems  to  me, 
therefore,  that  those  parties  who  represent  the  other  surety, 
or  who  are  liable  to  contribute  toward  his  share  of  the  debt, 
are  necessary  parties  in  this  suit.  To  avoia  misapprehension, 
I  repeat  that  upon  the  allegations  of  the  complaint,  I  con- 
sider the  estate  of  Jeremiah  and  Richard  Tooley,  and  their 
administrators,  to  be  out  of  the  case,  both  being  insolvent, 
and  that  this  must  be  deemed  to  be  an  action  in  equity  to 
enforce  the  bond  against  the  obligors  therein.  Being  so 
treated,  I  am  of  the  opinion  that  those  representatives  or 
persons  taking  the  estate  of  the  co-obligor,  Austin,  are  neces- 
sary parties  to  the  suit. 

It  is  insisted  by  the  defendants'  counsel  that  all  the  legatees 
named  in  the  will  should  be  parties  plaintiff,  or  that  the 
complaint  should  be  filed  on  behalf  of  the  plaintiff  and  all 
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other  legatees  who  may  choose  to  come  in.  The  personal 
estate  being  the  primary  fund  for  the  paymeiit  of  debts  and 
legacies,  and  as  the  bond  is  all  that  remains  to  pay  these 
charges,  the  legatees  can  only  demand  such  portion  of  the 
amount  due  on  the  bond  as  shall  remain  after  paying  the 
debts.  It  follows  that  if  one  of  the  creditors  or  legatees 
may  sue  alone  for  his  debt  ,or  legacy,  the  obligor  may  be 
compelled  to  pay  much  more  than  the  penalty  of  the  bond, 
and  be  ruined  in  the  litigation,  by  the  vast  number  of  suits 
to  which  he  might  thus  be  subjected.  To  avoid  these  results, 
the  court  of  chancery  has  required  either  that  all  those  inter- 
ested in  the  fund  should  join,  or  that  one  suit  should  be 
brought  for  the  benefit  of  all.  (Edwards  on  Parties,  136, 
137.  Brown  v.  BtckettSy  3  John,  Ck.  555.  Pritchard  v. 
EickSy  1  Paige,  273.) 

The  general  rule  is  that  one  legatee  may  sue  alone  for  his 
legacy.  But  when  the  assets  are  not  sufficient  to  pay  all, 
then  all  interested  in  the  fund  should  be  made  parties,  or  the 
suit  prosecuted  for  their  benefit,  {Story's  Eg.  PL  107-109 ;) 
or  if  the  legatees  prosecute  severally,  the  court  will  permit 
but  one  to  be  prosecuted,  and  allow  all  to  come  in  under  the 
decree.  (1  Paige,  416.)  And  when  the  object  of  the  suit 
is  to  charge  the  legacies  on  the  r^al  estate,  all  the  legatees 
must  be  parties.     {Eallett  v.  Hallett,  2  Paige,  15:) 

For  the  reasons  suggested,  I  am  of  the  opinion  the  de- 
murrer is  well  taken.  Without  assuming  to  decide  what  the 
form  of  action  in  this  case  should  be,  or  who  should  be  par- 
ties, it  may  be  proper  to  state  the  conclusions  to  which  we 
have  arrived  in  the  examination  of  the  case.     They  are: 

1.  That  but  a  single  suit  is  necessary  in  order  to  enable  all 
entitled  to  shares  of  the  fund  to  recover  such  shares,  which 
should  be  in  behalf  of  all  who  may  see  fit  to  come  in. 

2.  That  as  the  legacies  are  or  may  be  a  charge  on  the  real 
estate,  the  owners  of  it  should  be  parties  defendant,  so  that 
a  decree  may  pass  against  them,  in  case  of  the  personal 
being  insufficient  to  pay  all  the  legacies.    3.  All  the  oldi-» 
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gors  in  the  bond,  or  their  representatiyes,  should  be  par* 
ties  defendant.  Without  examining  the  other  grounds  of 
demurrer^  we  are  of  the  opinion  that  the  order  overruling  the 
demurrer  must  be  reversed. 

MoROAN,  J.  concurred. 

Allen,  J.  dissented. 

Order  reversed. 

[Onondaqa  Gbitsbal  Tbrm,  July  2,  1860.    AUenj  MURin  and  Morgan 
Juatioes.] 


HiCKOX  VS.  Tallman  and  Williams. 

There  can  be  no  Tested  right  in  a  mere  rule  of  evidence.  Nor  haa  the  grantee 
!n  a  deed  from  the  comptroller,  of  land  sold  for  taxes,  while  the  act  of  1860 
{^utp,  188)  was  in  force,  any  vested  right  to  the  benefit  of  the  presumptions  in 
respect  to  the  regularity  of  the  sale  and  of  all  the  proceedings  prior  thereto 
authorized  by  that  statute  to  be  drawn  in  bis  faror. 

Accordingly  held  that  it  was  competent  for  the  legislature,  by  the  act  of  1866, 
{Laws  of  1866,  chap.  427,)  to  repeal  the  act  of  1860,  and  thus  proride  that 
deeds  executed  by  the  comptroller  while  the  latter  act  was  in  force  should 
not  be  thereafter  presumptive  evidence  of  the  regularity  of  the  proceedings. 

Eeld  also,  that  that  result  had  been  attained,  by  the  act  of  1866,  and  that 
there  is  now  no  statute  relieving  grantees  of  the  comptroller  under  deeds 
executed  prior  to  1866,  fh>m  making  proof  of  every  fact  necessary  to  give 
the  comptroller  jurisdiction  to  execute  the  conveyance. 

It  is  competent  for  the  legislature  to  change  the  burthen  of  proof,  in  a  given 
case,  from  one  party,  and  cast  it  upon  another ;  no  rule  of  evidence  at 
common  law  being  changed. 

THIS  was  an  appeal  from  a  judgment  entered  on  llie  re- 
port of  a  referee. 
The  action  was  on  a  covenant  of  warranty  and  for  quiet 
enjoyment,  contained  in  a  deed  given  by  the  defendants  to  the 
plaintiff;  bearing  date  December  1, 1849.     The  eviction  com- 
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plained  of  was  under  a  comptroller's  deed,  given  porsoant  to 
tbe  statnte,  on  a  sale  of  a  portion  of  the  premises  conveyed 
to  the  plaintiff  as  aforesaid,  for  unpaid  taxes,  to  one  Olcott^ 
bearing  date  the  22d  February,  1851.  Olcott  conveyed  to 
one  Steele,  who  entered  and  took  possession  of  the  portion  of 
the  premises  sold  by  the  comptroller.  The  sale  by  the  comp* 
troUer  was  in  1848,  and  was  for  taxes  for  the  years  1840, 
1841,  1842,  1843  and  1844. 

On  the  trial  the  plaintiff  proved  the  deed  from  the  defend^ 
ants  to  him,  the  deed  from  the  comptroller  to  Olcott,  reciting 
his  proceedings  to  sell  the  land  therein  described,  for  unpaid 
taxes,  and  his  sale  of  said  lands,  the  conveyance  from  Olcott 
to  Steele,  and  the  consideration  paid  by  the  plaintiff  to 
the  defendants  for  said  land.  He  also  attempted  to  prove 
the  proceedings  of  the  assessors  and  supervisor  in  assessing 
and  levying  said  taxes,  and  of  the  collectors  in  returning  the 
warrants  issued  for  the  collection  thereof.  But  he  failed  to 
prove  the  regularity  of  such  proceedings.  The  referee  held 
the  comptroller's  deed  no  evidence  of  the  regularity  of  the 
proceedings  of  the  town  and  county  officers  in  assessing  &a 
said  taxes,  and  ordered  judgment  for  the  defendants. 

J,  Noxon,  for  the  appellant. 

Mr.  Hiscoch,  for  the  respondents. 

By  the  Gourty  Mtjllih,  J.  The  deed  under  which  the 
plaintiff  claims  title  is  dated  1st  December,  1849,  and  was 
recorded  the  22d  March,  1855.  The  deed  under  which  the 
person  claiming  title  to  the  portion  of  the  land  described  in 
the  plaintiff's  deed,  and  from  which  the  plaintiff  claims  to 
have  been  ousted,  is  dated  22d  February,  1851,  from  the 
comptroller  to  Olcott,'  on  a  sale  for  unpaid  taxes.  The  plidn- 
tiff  insisted,  before  the  referee,  that  the  deed  from  the  comp^ 
troller  was  prima  facie  evidence  that  the  comptroller  had 
power  to  sell,  and  of  the  regularity  of  the  sale.  The  referee 
held  and  decided  that  the  deed  was  not  presumptive  evidence 

YoL.  XXXVIII,  3» 
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that  the  sale,  and  all  proceedings  prior  thereto,  were  r^golar. 
This  is  the  principal  question  presented  hj  the  appeal,  and 
if  the  ruling  of  the  referee  was  erroneous  a  new  trial  must 
be  granted. 

Section  81,  chapter  13,  title  3,  article  3,  of  the  first  part 
of  the  revised  statutes  as  amended  by  chapter  183  of  the 
laws  of  1850,  reads  as  follows :  '^  Such  conveyance  (the  comp- 
troller's deed  pursuant  to  a  sale  for  unpaid  taxes)  shall  be 
executed  by  the  comptroller,  &c.,  and  every  conveyance  of 
land  sold  for  taxes  heretofore  or  hereafter  executed  by  the 
comptroller,  either  in  his  own  name  or  in  the  name  of  the 
people  of  this  state,  shall  be  presumptive  evidence  that  the 
comptroller  had  authority  to  sell  and  convey  the  land  described 
in  it  for  arrears  of  taxes  charged  thereon,  and  that  all  pro- 
ceedings, things  and  notices  required  by  law  to  be  had,  done 
or  given  prior  to  the  execution  of  such  conveyance  by  the 
comptroller,  have  been  had  and  done  as  required  by  law,  but 
such  presumption  may  be  rebutted  by  legal  evidence/'  It  is 
quite  clear  that  if  this  statute  was  in  force  the  deed  would 
be  presumptive  evidence  of  the  regularity,  not  only  of  the 
sale  but  of  all  proceedings  prior  thereto,  which  the  law  re- 
^quired  to  be  had  in  order  to  authorize  a  sale.  But  section 
92  of  chapter  427  of  the  laws  of  1855  repeals  chapter  183 
of  the  laws  of  1850,  and  enacts  as  follows :  '^  ^  65.  Such 
conveyance  shall  be  executed  by  the  comptroller,  &c.,.and  all 
conveyances  hereafter  executed  by  the  comptroller,  of  lands 
sold  by  him  for  taxes,  shall  be  presumptive  evidence  that  the 
sale  and  all  proceedings  prior  thereto,  from  and  including  the 
assessment  of  the  land,  and  all  notices  required  by  law  to  be 
given  previous  to  the  expiration  of  the  two  years  allowed  to 
redeem,  were  regular  according  to  the  provisions  of  this  act, 
and  all  laws  requiring  or  directing  the  'same  or  in  any  man- 
ner relating  thereto." 

It  will  be  observed  that  this  section  does  not  apply  to  con- 
veyances executed  before  its  passage ;  and  as  the  deed  in 
question  in  this  case  was  executed  before  the  passage  of  that 
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section^  it  is  not  within  its  provisions,  and  it  is  not  necessary 
therefore  to  inquire  whether  it  is  made  evidence  for  any  pur- 
pose, under  that  statute. 

The  law  of  1850  being  repealed,  there  is  either  no  provis- 
ion of  law  in  force  declaring  the  effect  of  a  comptroller's 
deed  as  evidence,  or  the  provisions  of  the  revised  statutes 
are  revived,  or  the  act  of  1850  must  be  considered  in  force 
as  to  all  comptrollers'  deeds  executed  prior  to  1855;  be- 
cause, as  it  is  contended,  the  legislature  could  not  take  away 
from  parties  deriving  title  under  such  deeds  the  benefit  of 
laws  then  in  force  giving  them  effect  as  evidence ;  that  the 
right  to  have  the  deed  prima  facie  evidence  of  the  regu- 
larity of  the  proceedings  was  vested,  and  could  not  be  taken 
away  by  a  repeal  of  the  law.  If  the  act  of  1855  had  simply 
repealed  the  act  of  1850,  there  would  be  some  reason  for 
holding  that  the  provisions  of  the  revised  statutes  declaring 
the  effect  of  the  comptroller's  deed  as  evidence  were  revived ; 
but  the  act  of  1855  not  only  repeals  the  act  of  1850,  but  it 
makes  provision  as  to  the  effect  of  such  deeds  thereafter  exe- 
cuted as  evidence.  Under  these  circumstances  it  seems  to 
me  that  we  must  hold  that  there  is  now  no  statutory  provis- 
ion in  relation  to  deeds  executed  prior  to  the  passage  of  the 
act  of  1855 ;  unless  the  repealing  clause  is  void  so  far  as  it 
affects  deeds  executed  prior  to  its  passage. 

If  the  act  of  1855  had  merely  enacted  the  provision  con- 
tained in  §  95  of  that  statute,  the  statute  of  1850  would 
have  been  repealed  by  implication,  and  being  thus  repealed, 
deeds  executed  prior  to  1855  would  have  been  left  to  be  reg- 
ulated by  the  act  of  1850 ;  but  the  latter  statute  and  all  laws 
inconsistent  with  the  provisions  of  the  act  of  1855  are  ex- 
pressly repealed.     {See  Laws  of  1855,  ch.  4S^^  §  92.) 

If  it  was  competent  for  the  legislature  to  repeal  the  act  of 
1850,  so  that  deeds  executed  while  it  was  in  force  should  not 
be  thereafter  presumptive  evidence,  it  seems  to  me  that  result 
has  been  attained,  and  there  is  now  no  statute  relieving  the 
grantees  of  the  comptroller  from  making  proof  of  every  fact 
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Bocessary  to  give  him  juriBdiction  to  execute  suoh  a  coDvey- 
ance.  The  act  of  1850,  above  cited^  merely  relieves  the 
grantees  of  land  sold  for  taxes  from  proving  certain  facts, 
ivhich  by  law  he  would  be  bound  to  prove,  had  the  statute 
not  been  passed,  and  it  casts  the  burthen  of  disproving  ihe 
facts  presumed,  upon  the  party  not  before  bound  to  make 
such  proof.  The  statute  of  1855  which  repeals  the  act  of 
1850,  does  not  impair  or  lessen  the  effect  of  the  deed  from 
the  comptroller  as  evidence  of  the  matters  contained  in  it. 
Its  force  as  common  law  evidence  remains  the  same  after  as 
before  the  statute.  The  presumptions  which  the  statute  of 
1850  authorized  to  be  drawn  from  the  deed  are  swept  away, 
and  this  is  the  only  effect  of  the  act.  The  question  then 
Gomes  to  this :  Is  it  competent  for  the  legislature  to  change 
the  burthen  of  proof  in  a  given  case  from  one  party  and  cast 
it  upon  another,  no  rule  of  evidencp  at  common  law  being 
changed  ?  It  seems  to  me  that  it  is.  The  only  limitation 
on  the  power  of  the  legislature  in  cases  of  this  kind  is,  that  it 
shall  not  destroy  or  impair  vested  rights.  Can  it  be  said  that 
the  grantee  of  the  comptroller,  under  a  grant  executed  while 
the  act  of  1850  was  in  force,  has  a  vested  right  to  the  pre- 
sumptions which  that  act  required  to  be  drawn  in  his  favor,  as 
to  the  regularity  of  the  proceedings  on  which  it  rested  ?  It 
seems  to  me  not.  It  was  a  great  hardship  to  compel  a  pur- 
chaser of  lands,  sold  for  taxes,  to  prove  the  regularity  of  all 
proceedings  required  by  law  in  the  levying  and  collection  of 
the  tax  prior  to  the  execution  of  the  deed.  A  title  acquired, 
resting  on  such  proceedings,  would  be  almost  valueless ;  and 
no  person  would  be  likely  to  purchase  at  a  comptroller's  sale 
who  did  not  desire  to  spend  the  remainder  of  his  days  in  lit- 
igation. It  was  an  act  of  duty,  as  well  to  purchasers  as  to 
the  state,  to  relieve  purchasers  from  the  trouble  and  expense 
of  proving  the  proceedings  to  levy  and  collect  the  tax.  And 
it  may  be  conceded  that  it  is  unjust  to  repeal  such  a  law,  and 
thereby  in  many  cases  render  totally  worthless  the  title  which 
ihe  state  professed  to  pass  by  the  deed.    But  the  question  is 
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one  of  power,  not  of  policy.  If,  under  a  statute  similar  to 
ihat  of  1850,  rights  became  vested  so  as  to  preclude  the  right 
to  repeal,  it  is  difficult  to  imagine  a  statute  under  which 
rights  will  not  become  vested,  and  thus  an  end  be.  put  to 
the  repeal  of  statutes.  If  a  statute  forbids  an  act  and  gives 
a  penalty  for  its  violation  to  an  individual  or  corporation,  it 
would  seem  that  a  right  to  the  penalty  had  become  vested  ; 
especially  so  after  an  action  had  been  brought  for  its  recov- 
ery, and  expenses  incurred.  Yet  it  is  well  settled  that  it  is 
competent  for  the  legislature  to  repeal  the  law,  and  all  rights 
under  it  will  l^  taken  away.  (Smith  on  Statutes j  892  et  seq. 
Butler  V.  Palmer,  1  Hill,  330,  and  cases  cited.)  So  of  a  stat- 
ute which  takes  away  a  right  of  appeal.  (Cfrover  v.  Coony 
1  Gomst.  536.)  So  also  wherea  s  tatute  shortens  the  time  for 
redemption.  (BuUer  v.  Palmer,  1  Hill,  330.)  In  the  case 
last  cited.  Justice  Cowen  says :  ^^  I  know  that  rights  of  action 
and  other  executory  rights  arising  under  a  statute  are  said  to 
be  vested  ^  ^^^  they  are  so,  and  a  subsequent  statute  ought 
not  to  repeal  them,  though  it  may  do  so  by  express  words, 
unless  they  amount  to  a  contract,  within  the  meaning  of  the 
constitution.  But  that  being  out  of  the  way,  and  the  stat* 
ute  being  simply  repealed,  the  very  stock  on  which  they  were 
grafted  is  cut  down,  and  there  is  no  rule  of  construction  under 
which  they  can  be  saved." 

There  is  no  shadow  of  ground  for  holding  the  grantee  in  a 
deed  from  the  comptroller,  of  land  sold  for  taxes,  lifter  the 
passage  of  the  act  of  1850,  to  have  a  vested  right  to  the  benefit 
of  the  presumptions  provided  for  by  that  statute.  The  clause 
of  the  statute  under  consideration  was  remedial  merely,  and 
there  is  no  reason  why  such  statutes  may  not  be  repealed  by 
the  legislature.  I  will  not  say  no  case  can  arise  in  which 
rights  will  vest  under  such  statutes,  thvs  precluding  an  ap^ 
peal ;  but  the  cases  must  be  very  rare  indeed,  and  I  am  quite 
clear  that  this  is  not  one  of  them.  The  case  of  Jackson  v. 
How  (19  John.  80)  has  been  cited  to  us,  and  is  the  onlycase 
which  the  counsel  for  the  plaintiff  has  been  able  to  find  gir- 
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ing  color  to  the  proposition  he  is  bound  to  maintain  in  order 
to  support  his  action.  In  that  case  the  plaintiff  offered  in 
evidence  a  patent  from  the  state  to  CoL  Lewis  Atayaghrong- 
ton,  for  the  premises  in  question,  dated  29th  January,  1792 ; 
also  an  exemplification  of  the  record  of  a  deed  from  the  pat- 
entee to  one  Van  Slyck,  dated  April  21,  1792,  which  had 
been  duly  acknowledged  on  the  14th  of  May,  1792,  and  re- 
corded in  Cayuga  county,  January  22, 1814.  This  exempli* 
fication  was  objected  to  by  the  defendants'  counsel  The 
plaintiff  then  produced  the  original  deed,  taken  from  the  files 
of  Cayuga  county,  which  was  proved  to  have  been  duly  de- 
posited in  the  o£Glce  of  the  secretary  of  state,  with  certificate 
of  acknowledgment  and  a  certificate  of  its  being  recorded  in 
the  office  of  the  secretary  of  state.  This  was  also  objected  to. 
By  the  7th  section  of  an  act  of  12th  of  April,  1813,  it  was 
provided  that  every  conveyance  acknowledged  prior  to  the  6th 
of  April,  1801,  agreeably  to  any  act  in  force  at  the  time  of 
such  acknowledgment,  and  not  recorded,  should  be  entitled 
to  be  recorded,  and  that  every  deed  so  acknowledged,  whether 
recorded  or  not,  or  the  record  thereof  or  a  transcript  of  such 
record,  might  be  read  in  evidence.  By  an  act  of  the  4th  of 
February,  1814,  no  deed  relating  to  the  title  of  lands  granted 
as  bounty  lands  to  officers,  &c.  who  served  in  the  army  of  the 
United  States,  executed  before  the  1st  of  May,  1797,  should 
be  thereafter  registered  or  recorded,  unless  acknowledged  ac- 
cording to  the  provisions  of  the  1st  section  of  the  act  of  the 
12th  of  April,  1813,  any  thing  in  section  7  of  that  act  to  the 
contrary  notwithstanding.  An  act  of  the  14th  of  April,1820, 
declared  that  unless  a  deed  was  acknowledged  according  to 
the  1st  section  of  the  act  of  the  12th  of  April,  1813,  it  should 
not  be  read  in  evidence.  The  deed  to  Van  Slyck  had  been 
acknowledged  in  accordance  with  the  law  in  force  at  the  time 
of  its  acknowledgment,  and  by  the  very  terms  of  the  act  of 
1813  the  deed,  the  record  thereof,  and  a  transcript  of  its 
record,  were  evidence  of  the  contents  of  such  deed.  The  acts 
of  1814  and  1820  did  not  in  terms  repeal  the  act' of  1813, 
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nor  did  those  actB  in  termB  apply  to  deeds  acknowledged  be- 
fore  the  passage  of  the  act  of  1814.  The  question  there  was 
whether  the  conrt  would  allow  the  acts  of  1814  and  1820  to 
have  a  retrospective  efiect,  and  take  away  from  parties  rights 
acquired  under  the  previous  statutes,  or  whether  they  would 
construe  its  provisions  as  prospective  merely,  and  thus  avoid 
the  mischief  which  must  have  resulted  from  the  other  con* 
struotion.  The  court  very  wisely  held,  in  accordance  with 
the  well  settled  rules  of  construction  of  statutes,  that  the 
acts  of  1814  and  1820  must  be  held  to  be  prospective,  and  as 
not  affecting  deeds  acknowledged  and  recorded  prior  to  their 
passage.  That  case  is  not  at  all  like  this ;  nor  is  there  any 
principle  decided  in  it  affecting  the  case  in  hand.  Were  it 
not  that  the  act  of  1850  was  repealed  by  the  act  of  1865,  the 
latter  act  would  by  its  terms  operate  prospectively  only ;  but 
when  it  repeals  the  act  of  1850  it  closes  the  door  against 
construction,  and  leaves  to  the  courts  no  other  duty  than  to 
yield  to  its  provisions. 

It  is  suggested  by  the  learned  justice  delivering  the  opinion 
in  Jackson  v.  How^  whether  it  was  competent  to  the  legis- 
lature to  enact  that  public  records  should  not  be  admitted  as 
evidence  of  the  transactions  regularly  and  legally  recorded ; 
that  as  to  purchasers  the  record  is  part  of  the  title,  and  an 
act  which  would  declare  the  record  inadmissible  in  evidence 
would  obliterate  their  title,  would  impair  not  only  a  vested 
right,  but  would  impair  and  destroy  the  foundation  of  the 
contract  between  the  parties.  I  should  hesitate  a  long  time 
before  I  would  admit  the  power  in  the  legislature  to  declare 
that  a  record  of  judgment  or  of  a  deed  duly  acknowledged 
and  recorded  should  not  be  evidence.  But  whether  or  not  it 
should  be  held  within  the  power  of  the  legislature  to  so  legis- 
late, it  does  not  reach  this  case.  The  repeal  of  the  act  of 
1850  does  not  impair  the  force  of  the  deed  as  evidence  of  the 
contract  between  the  parties.  That  is  left  to  speak  for  itself^ 
as  perfectly  as  if  that  act  had  never  been  passed.  The. pre- 
sumptions which  that  act  declared  should  thereafter  be  drawn 
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fir^n  the  deed,  when  proved,  are  swept  away.    There  can  be 
no  vested  right  in  a  mere  rule  of  evidence. 

For  these  reasons  I  think  the  referee  was  right  in  holding 
the  deed  not  evidence  of  the  regularity  of  the  proceedings  to 
levy  or  collect  the  tax.  It  cannot  be  claimed  that  if  the  deed 
is  not  evidence  of  the  proceedings  referred  to,  there  is  any  legal 
proof  of  them  before  the  court. 

It  will  be  exceedingly  burdensome  to  parties  to  be  com* 
peUed  to  make  proof  of  the  proceedings  required  by  law  in 
kvying  and  collecting  taxes,  in  order  to  give  validity  to  a 
comptroller's  deed;  but  it  was  for  the  legislature  to  leave 
purchasers  at  tax  sales  subject  to  this  legal  obligation,  how- 
ever onerous  or  unjust  it  may  prove  to  be.  I  think  such  par- ' 
ties  are  thuB  left,  and  they  must  look  to  the  legislature,  and 
not  to  the  courts,  for  reUef. 

The  judgment  of  the  referee  must  be  affirmed. 

Judgment  affirmed. 

[OirovDAOA  Qbvebal  Tsbm,  October  2,  1860.  AUen,  MMn  and  M^gcm, 
JuaUoM.] 


Strong  vs.  Wheaton  and  others. 

Stockholders  io  a  manafactaring  corporation  are  not  bound  by  the  acts  or 
declarations  of  the  foreman  of  the  company ;  he  not  being  in  any  respect 
their  agent. 

A  Judgment  rocorered  against  a  manufacturing  corporation,  by  an  employee, 
is  not  eren  ^prima  faeU  evidence  of  the  amount  which  the  plaintiff  therein 
is  entitled  to  recorer  in  a  subsequent  action  brought  by  him  against  stock- 
holders, for  work  and  labor. 

To  entitle  the  plaintiff  to  recover  in  such  an  action  he  is  bound  to  prove  not 
only  the  existence  of  the  corporation,  the  recovery  of  a  judgment  against 
it,  the  issuing  and  return  of  an  execution  unsatisfied  in  whole  or  in  part, 
but  the  performance  of  labor  to  some  amount,  and  that  the  defendants 
were  stockholders. 

Persons  signing  the  articles  of  association  of  a  manufacturing  company  are 
stockholders ;  and  when  the  holding  of  stock  is  once  established  it  must  be 
preinmad  to  continue,  until  its  surrender  or  assignment  is  shown. 
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The  word  "  obUgation,"  as  used  hi  sactioo  120  of  the  code,  which  dedareo 
that  penoDS  severally  liable  oo  the  same  obHgaiion  or  iiuitniineDt»  &c.,  may 
all  or  aoy  of  them  be  included  in  the  same  action  at  the  option  of  the  plain- 
tifif,  should  be  confined  to  its  legal  meaning.  It  does  not  embrace  a  class 
of  actions  not  evidenced  by  a  writing. 

Accordingly  kdd  that  an  action  for  work  and  labor  could  not  be  maintained 
against  two  stockholders  of  a  corporation,  by  an  employee  of  the  company^ 
without  bringing  in  the  other  stockholders. 

APPEAL  from  a  judgment  rendered  at  the  circuit.  The 
cause  was  tried  before  the  court  without  a  jury.  Tlie 
action  was  brought  against  the  defendant  to  recover  for  work 
and  labor  done  by  the  plaintiff  and  his  servants  for  the 
American  Printing  Press  Company,  a  corporation  duly  or- 
ganized under  the  general  law  of  1848,  regulating  the  incor- 
poration of  manufacturing  companies,  and  located  at  Oneida 
depot  in  Madison  county.  The  defendants  were  stockholders 
in  said  company.  On  the  trial  the  plaintiff  gave  evidence  as 
to  the  length  of  time  he  was  in  the  employ  of  the  company, 
but  it  was  very  loose  and  indefinite.  He  also  proved  that 
there  was  a  settlement  with  some  of  the  foremen  of  the 
company  after  the  dissolution  of  the  corporation.  The  re- 
covery of  a  judgment  against  the  company  and  the  issuing 
of  an  execution  thereon,  and  its  return  unsatisfied,  were  also 
proved.  The  court  treated  the  judgment  against  the  com- 
pany as  prima  facie  evidence  of  the  amount  due  to  the  plain- 
tiff ;  and  this  presents  the  principal  question  discussed  on 
the  appeal  and  by  the  justice  delivering  the  opinion  of  the 
general  term. 

Sheldon  &  Brown,  for  the  appellants. 

Oray  dk  Bates,  for  the  respondent. 

By  the  Court,  Mullin,  J.  To  entitle  the  plaintiff  to 
recover  he  was  bound  to  prove,  not  only  the  existence  of  the 
corporation,  the  recovery  of  a  judgment  against  it,  the  issu- 
ing and  return  of  an  execution  unsatisfied  in  whole  or  in 
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part,  but  the  perfonnanoe  of  labor  to  some  amount,  and  that 
the  defendants  were  stockholdens. 

It  is  insisted  hj  the  appellants'  counsel  that  there  is  no 
legal  proof  of  service  rendered  to  an  amount  equal  to  the  sum 
recovered.  The  plaintiff  himself  was  called,  and  testified 
that  he  commenced  work  for  the  corporation  in  December, 
1856,  and  worked  to  the  last  of  February,  1857,  at  twelve 
shillings  per  day.  He  does  not  inform  us  on  what  day  or  in 
what  part  of  the  month  of  December  he  commenced,  nor  the 
day  on  which  his  service  ended.  On  his  re-direct  examina- 
tion he  says :  ^^  we  received  no  money  in  December,  January  or 
February ;  we  asked  for  some  in  each  of  these  months."  Being 
employed  by  the  day,  he  was  entitled  to  recover  only  for  the 
amount  of  days  he  actually  worked,  and  it  is  quite  clear 
that  he  did  not  work  all  the  time.  To  obviate  the  difficulty 
of  not  having  proved  the  precise  number  6f  days'  labor,  the 
plaintiff  gave  evidence  of  a  settlement  with  the  foreman  and 
a  balance  struck,  in  March,  after  the  corporation  had  ceased 
business.  This  evidence  was  objected  to,  but  the  objection 
was  overruled,  and  the  evidence  received.  If  the  corporation 
had  ceased  business  it  is  difficult  to  understand  how  the  fore- 
man could  bind  the  company,  much  less  the  stockholders,  by 
any  act  or  declaration  of  his  own. 

I  am  quite  clear  that  on  the  evidence  the  corporation  was 
not  bound  by  the  settlement.  But  if  I  am  mistaken  in  that, 
there  can  be  no  pretense  whatever  for  holding  the  individual 
stockholders  bound  by  the  act  or  declaration  of  the  foreman. 
He  was  in  no  respect  their  agent 

The  judgment  recovered  against  the  corporation  is  no  evi- 
dence of  the  amount  which  the  plaintiff  is  entitled  to  recover, 
as  against  the  stockholders.  It  is  essential  to  a  right  of  ac- 
tion against  the  stockholders  that  a  judgment  should  have  been 
recovered,  but  it  is  proof  of  nothing  beyond  the  &ct  of  its  own 
existence.  (Mo88  v.  McCkUlock^  5  HiU^  131.  In  Same  v. 
Samej  (7  Barb.  279,)  the  general  term  in  the  4th  district 
held  a  judgment  against  the  corporation  prima  facie  evi- 
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dencd,  in  an  action  against  the  stockholders ;  ihns  directly 
oyerruling  the  case  in  the  5th  Hill.  The  latter  case  is  over- 
mled  on  the  grounds  that  the  case  of  Slee  v.  Bloom j  (20  John. 
669^)  in  the  court  of  errors,  was  decisive  of  the  question,  and 
the  court  was  not  at  liberty  to  follow  the  case  in  the  5th  HilL 
Justice  Cowen,  in  his  opinion  in  the  latter  case,  reviews  the 
opinion  of  Chief  Justice  Spencer  in  8lee  v.  Bloom^  and  comes 
to  the  conclusion  that  he  did  not  intend  to  depart  from  the 
law  as  laid  down  by  the  chancellor  on  the  point  under  con- 
sideration, and  as  the  judgment  of  the  court  of  errors  could 
be  sustained  upon  other  grounds,  he  concluded  that  She  v. 
Bloom  was  not  decisive.  And  the  other  judges  seem  to  have 
concurred  with  him,  and  to  have  adopted,  after  mature  con-> 
sideration,  the  rule  as  I  have  stated  it.  With  all  respect  for  the 
court  which  felt  itself  at  liberty  to  overrule  the  decision  in 
6th  Hill,  it  seems  to  me  that  Justice  Oowen  was  right  in 
holding  the  decision  of  the  court  of  errors  not  binding  on  fjiis 
question. 

When  that  cfse  was  before  the  chancellor,  (5  John,  Gh. 
366,)  it  was  shown  that  the  indebtedness  to  the  plaintiff  from 
the  corporation  was  for  real  and  personal  estate  sold  by  Slee 
to  A.,  for  part  of  which  he  accepted  stock  in  payment  and 
a  bond  of  the  company  for  the  residue.  About  the  time 
the  corporation  ceased  business  the  trustees  and  Slee  had 
a  settlement  of  their  respective  claims,  and  the  balance  due 
on  the  bond  was  ascertained.  After  this,  Slee  brought 
his  action  to  recover  such  balance,  against  the  company,  and 
recovered.  The  bill  was  then  filed  against  the  stockholders, 
under  the  statute,  to  compel  contributions  to  pay  the  plains- 
tiff's  debt.  The  bill  was  dismissed  by  the  chancellor  on 
grounds  not  necessary  to  be  considered  here.  The  decree 
was  reversed,  and  the  case  remitted  to  chancery  to  give  effect 
to  the  judgment.  In  the  decree  entered  in  chancery  there 
was  an  order  of  reference  to  ascertain  and  report  the  debt  due 
to  Slee,  and  the  pai-ties  were  permitted  to  use  the  pleadings 
and  proofs,  and  to  give  such  further  competent  proof  as  either 
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party  might  Bee  fit  to  farnisb.  The  maater  made  a  special 
report,  in  which  he  stated  there  were  questionB  raised  before 
him  which  it  was  important  to  the  parties  to  have  decided  be* 
fore  he  proceeded  further  in  the  investigation  of  the  acconnte ; 
that  in  order  to  establish  the  debt  against  the  corporation,  a 
copy  of  the  judgment  in  favor  of  Slee  against  it  had  been 
produced,  and  describes  the  judgment.  He  then  proceeds 
to  say  that  from  the  proved  and  admitted  facts  in  the  case 
the  corporation  did  make,  execute  and  deliver  the  bond  de- 
scribed in  the  judgment  record,  and  that  it  was  given  for  a 
balance  of  account  due  to  him  as  finally  adjusted  by  the 
trustees.  The  plaintiff's  counsel  also  exhibited  to  the  master 
a  statement  of  his  account  against  the  corporation,  and  in- 
sisted the  balance  appearing  due  should  be  considered  as  the 
amount  due  to  him.  The  defendants'  counsel  insisted  that 
the  account,  bond  and  judgment  were  not  conclusive,  bat 
that  they  were  at  liberty  to  contest  the  same.  The  master 
further  reported  that  neither  the  decree  nor  remittitur  ex- 
pressly directed  that  the  bond  and  liquidation  should  be  oon- 
elusive,  nor  that  the  consideration  might  be  inquired  into, 
but  left  the  question  whether  they  were  to  be  treated  as  con* 
elusive  as  prima  facie  evidence  of  the  debt,  to  be  ascertained 
according  to  the  principles  of  equity.  The  plaintiff's  counsel 
excepted  to  the  foregoing  branch  of  the  report.  The  chancel- 
lor, in  disposing  of  this  exception,  says  the  judgment  against 
the  company  in  its  corporate  character  is  not  binding  and 
conclusive  upon  the  defendants  when  charged  in  their  private 
and  individual  characters,  and  as  by  the  pleadings  sufficient 
grounds  had  been  laid  for  opening  the  account,  he  authorized 
the  defendants  to  go  into  evidence  on  that  subject.  From 
this  order  there  was  no  appeal  to  the  court  of  errors,  and  the 
foregoing  branch  of  it,  as  to  the  effect  of  the  judgment,  was 
affirmed.  It  will  be  seen  from  this  abstract  of  the  proceed- 
ings that  the  question  whether  a  judgment  against  the  cor- 
poration was  conclusive  against  the  stockholders  was  th« 
only  question  decided  by  the  chancellor,  and  hence  the  only 
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one  presented  to  the  court  of  errors.  Whether  or  not  it  waa 
prima  facie  evidence  could  not  be  before  the  chancellor,  be- 
cause the  defendants  yielded  to  it  as  prima  facie  before  the 
master,  and  merely  claimed  that  they  should  be  permitted  to 
go  behind  it  and  assail  the  consideration.  What  the  chief 
justice  may  have  said  as  to  the  e£fect  of  the  judgment  is  not 
very  important.  If  the  judgment  was  not  conclusive,  the 
question  as  to  what  other  weight  it  might  be  entitled  to  as 
evidence  was  not  before  the  court,  and  the  remarks  of  the 
judge,  while  entitled  to  the  highest  respect,  are  not  binding 
as  authority. 

It  seems  to  me,  therefore,  that  the  supreme  court  was  at 
full  liberty  to  decide  the  question  in  the  5th  Hill,  entirely  re- 
lieved from  the  case  of  Slee  v.  Bloomy  as  a  binding  authority ; 
and  having  held  that  the  judgment  was  not  even  primafacie 
evidence,  I  am  disposed  to  follow  it,-until  the  court  of  last 
resort  shall  declare  it  erroneous.  I  am  the  more  willing  to 
follow  this  course,  because  the  court  of  appeals  in  a  recent 
case  (the  title  of  which  I  am  unable  to  give)  refused  to  adopt 
,the  supposed  doctrine  of  the  ca&e  oi  Slee  v.  Bloom,  which  it 
seems  to  me  they  should  have  done,  if  that  case  is  authority 
on  this  question. 

If  we  are  to  examine  the  question  as  to  whether  a  judg- 
ment against  a  corporation  \%  primafacie  evidence  against  a 
stockholder,  I  apprehend  it  would  be  found  very  di£S.cult  to 
support  the  proposition.  If  the  stockholders  are  sureties, 
then  they  are  never  bound  by  a  judgment  against  the  princi- 
pal, unless  they  have  so  expressly  agreed.  If  they  are  to  be 
deemed  partners,  and  liable  as  such,  a  judgment  against  a 
third  party  is  no  more  evidence  against  a  partner  than  against 
another  individual ;  and  although  a  judgment  against  one 
joint  debtor  is  evidence  of  the  amount  to  be  recovered,,  in  a 
subsequent  action  against  another  joint  debtor,  yet  there  is 
neither  partDership  nor  joint  liability  between  the  corporation 
and  the  stockholder 

If  the  judgment  is  not  evidence,  by  reason  of  the  existence 
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of  one  or  other  of  these  relations  between  the  parties,  I  Imow 
of  no  other  relation  or  position  upon  which  it  can  be  treated 
as  evidence  for  anj  purpose.  So  far  as  the  corporation  can 
be  considered  the  agent  of  the  stockholders,  so  far  is  he  re- 
sponsible for  its  acts.  But  there  is  no  such  relation  in  the 
confession  of  a  judgment  by  the  corporation,  and  surely  there 
can  be  none  where  it  is  recovered  adversely. 

I  am  of  the  opinion  that  there  is  no  legal  proof  of  an  in- 
debtedness to  the  amount  of  the  judgment. 

The  names  of  both  defendants  are  signed  to  the  articles  of 
association.  By  the  2d  section  of  the  general  law  providing 
for  the  incorporation  of  manufacturing  companies,  passed  in 
1848,  those  signing  such  articles,  and  their  successors,  are 
declared  to  be  a  body  corporate,  Those  who  sign  these  arti- 
cles must  therefore  be  stockholders,  and  when  the  holding  of 
stock  is  once  established  it  must  be  presumed  to  continue, 
until  its  surrender  or  assignment  is  shown. 

I  do  not  see  how  the  question  as  to  the  parol  admissions 
of  the'  defendants  is  of  any  importance  in  the  case.  The 
holding  of  stock  is  abundantly  proved  without  them. 

The  defendants'  counsel  insists  that  as  by  the  18th  section 
of  the  general  law  stockholders  are  jointly  and  severally  indi- 
vidually liable  for  debts  due  by  the  corporation  to  its  em- 
ployees, and  as  it  appears  by  the  evidence  that  there  are  several 
stockholders  besides  the  defendants^  this  action  should  have 
been  brought  against  all  or  only  one  of  such  stockholders, 
and  cannot  be  maintained  against  two  only.  Under  the  former 
S3rstem  of  pleading,  when  the  action  was  upon  a  joint  contract, 
all  of  the  parties  liable  upon  it  must  be  joined,  and  if  not 
joined  the  omisssion  could  only  be  taken  advantage  of  by  plea 
in  abatement.  But  if  it  appeared  on  the  face  of  the  declara- 
tion or  other  pleading  of  the  plaintiflF  that  the  party  omit- 
ted was  still  living,  the  defendant  might  demur,  move  in 
arrest  of  judgment  or  sustain  a  writ  of  error.  (1  Chit.  Plead. 
29.)  When  the  contract  was  several  as  well  as  joint,  the 
plaintiff  might  proceed  against  all  or  one  only  of  the  contract- 
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ing  partieB.  When  thore  were  three  who  were  jointly  and 
Beverally  bounds  if  two  only  were  sued^  the  objection  most 
be  taken  by  plea  in  abatement,  and  was  not  ground  of  non- 
suit    (Ideniy  p,  80.) 

A  plea  in  abatement  is  not  admissible  under  our  present 
practice,  and  hence  defects  of  parties  must  be  taken  advan- 
tage of  by  demurrer,  when  it  appears  on  the  face  of  the  com- 
plaint, (OodCy  §  144 ;)  and  when  the  defect  does  not  so 
appear,  by  answer.  (Samey  §  147.)  The  non-joinder  in  this 
case  appears  on  the  face  of  the  complaint,  but  it  does  not 
appear  by  it  that  the  person  omitted  is  living,  and  hence  a 
demurrer  would  not  lie.  The  answer  sets  up  the  non-joinder 
of  one  Northrup  as  a  defendant,  and  it  was  conceded  that  he 
was  a  stockholder  and  living.  If  the  common  law  rule  as  to 
the  joinder  of  parties  is  still  in  force,  the  action  must  fa^  by 
reason  of  the  defect  thus  established.  It  is  said  that  the  rule 
at  common  law  has  been  changed  by  §  120  of  the  code,  which 
declares  that  persons  severally  liable  on  the  same  obligation 
or  instrument,  including  the  parties  to  bills  of  exchange  and 
promissory  notes,  may  all  or  any  of  them  be  included  in  the 
same  action,  at  the  option  of  the  plaintiff.  In  Brainard  v. 
Jones  (11  How.  569)  it  was  held  that  all  or  any  of  the  per- 
sons severally  liable  on  a  bond  may  be  joined  in  the  same 
action,  and  that  §  120  did  not  apply  to  parties  to  bills  and 
notes  only.  The  terms  of  the  section  apply  to  obligations 
and  instruments  on  which  the  parties  are  severally  liable.  In 
Brainard  v.  Jones  the  bond  sued  on  was  joint  and  several. 
The  case  then  applies  to  and  governs  this,  if  the  subject 
matter  of  the  action  is  an  obligation  or  instrument. 

By  the  use  of  both  terms,  it  would  be  feiir  to  presume  that 
the  legislature  did  not  intend  to  cover  the  same  identical 
cases.  The  word  ^MnstrumenV  includes  every  species  of 
writing  except  obligations.  The  word  obligation  must  there- 
fore have  been  intended  to  embrace  those  securities  known  in 
the  law  as  bonds  only,  as  then  both  terms  mean  the  same 
thing.    The  word  ^'  obligcUion"  had  a  well  known  meaning 
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in  the  law,  and  we  must  presume  the  legislature  knew  what 
it  was,  and  used  it  in  that  sense.  Jaooby  in  his  Law  Diction- 
ary, defines  the  word  ^'  obligation"  as  a  bond  containing  a 
penalty  with  a  condition  annexed  for  the  payment  of  money, 
performance  of  covenants  or  the  like.  Obligations  may  also 
be  by  matter  of  record,  as  statutes  and  recc^nizances. 

The  word  ^^ obligation"  is  from  the  Latin  word  "  obligatio" 
which  Justinian  defines  to  be  a  bond  of  law  by  which  we  are 
necessarily  bound  to  pay  something  according  to  the  laws  of 
our  country.  Bracton  defines  it  to  be  a  bond  of  law  by 
which  we  are  necessarily  bound  to  give  or  do  something. 
BfirrUlj  in  his  Law  Dictionary,  defines  the  word  obligation 
tt^  follows :  '^  Binding  force  or  efficacy ;  binding  force  in  law ; 
a  binding  or  state  of  being  bound  in  law ;  a  duty  imposed  by 
law,  for  the  fulfillment  of  which  one  party  is  bound  to  another. 
An  instrument  in  writing  by  which  a  party  is  bound  in  law 
or  bond,  commonly  called  a  writing  obligation.''  Lord  Gol» 
says  that  an  obligation  is  a  word  of  large  extent,  but  is  com- 
monly taken,  in  the  common  law,  for  a  bond  containing  a 
penalty  with  a  condition  for  payment  of  money,  or  to  do  or 
suffer  some  act  or  thing. 

Webster  defines  obligation  to  be,  Ist.  The  binding  power 
of  a  law,  promise,  oath,  or  contract,  or  of  law,  civil,  political 
or  moral,  independent  of  a  promise ;  that  which  constitutes 
legal  or  moral  duty,  and  which  renders  a  person  liable  to  co- 
ercion and  punishment  for  neglecting  it.  2d.  The  binding 
force  of  civility,  kindness  or  gratitude,  when  the  performance 
of  a  duty  cannot  be  enforced  by  law.  3d.  Any  act  by  which 
a  person  becomes  bound  to  or  for  another  or  to  forbear  some- 
thing. 4th.  In  law,  a  bond  with  a  condition  annexed  and  a 
penalty  for  non-fulfillment. 

It  will  be  seen  that  all  these  definitions  agree  that  the  word 
obligation,  when  taken  in  its  legal  s^se,  means  a  bond  or 
other  writing  in  the  nature  of  a  bond,  such  as  statutes  mer- 
chant and  staple,  recognizances,  &c.  If  we  take  the  word  in 
its  popular  signification,  as  an  act  by  which  a  person  beoomea 
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bound  to^  or  for,  another,  or  to  perform  something,  it  will 
embrace  every  conceivable  liability,  written  or  unwritten,  by 
which  one  man  may  be  boand  to  another,  and  in  regard  to 
which  there  may  be  a  several  liability.  To  give  it  this  ex- 
tensive signification  woold  produce  serious  mischief  and  dis- 
order in  the  administration  of  the  law.  This  manufacturing 
law  presents  a  very  apt  illustration  of  the  consequences  which 
would  result  from  giving  to  the  word  the  popular  significa- 
tion alluded  to.  By  §  32,  all  the  stockholders  in  these  com- 
panies are  severally  individually  liable  to  the  creditors  of  the 
company,  to  an  amount  equal  to  the  stock  held  by  them,  for 
all  contracts  and  debts  made  by  such  company,  until  the 
whole  capital  is  paid  in  and  certificates  filed.  The  court  of 
appeals,  in  Coming  v.  McOuRough,  (1  Comst.  47,)  held  that 
the  liabilities  of  stockholders  for  the  debts  of  a  corporation, 
under  a  statute  similar  to  the  one  under  consideration,  was 
not  created  by  statute,  but  was  an  original  and  primary  obli- 
gation against  them  as  partners.  If  the  liability  is  that  of 
partners,  then  it  arises  against  all  at  the  same  time,  but  by 
the  statute  each  stockholder  is  only  liable  to  the  amount 
of  the  stock.  If  then  three  persons,  stockholders,  one  of 
whom  owns  $500  of  stock,  another  $2000,  and  another  $3000,^ 
in  one  of  these  corporations,  are  sued  for  a  debt  of  the  com- 
pany for  $1000,  judgment  must  pass  against  each  for  a  dis- 
tinct amount,  and  execution  must  follow  the  judgment. 
Buch  judgments  are  admissible  in  an  equity  court,  but  never 
in  a  court  of  law,  in  a  common  law  action,  unless  this  statute 
presents  such  an  absurdity.  Other  cases  might  be  supposed 
in  which  the  same  or  similar  results  would  follow  the  joinder 
of  a  part  only  of  those  who  at  common  law  are  liable,  or  the 
joining  of  several,  when  from  the  very  nature  of  the  case  but 
a  single  judgment  can  be  rendered.  I  admit  that  in  an  action. 
under  the  18th  section  of  the  general  manufacturing  law  . 
(under  which  this  action  is  brought)  all  the  stockholders  are 
liable  to  the  employees  for  their  wages,  without  reference  to 
the  amount  of  stock  held  by  them,  and  in  such  case  a  judg- 
YoL.  XXXVIII,  40 
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xnent  may  be  entered  against  all  the  stockholders  for  the 
same  amount,  and  the  difficulty  I  have  su^ested  would  be 
avoided.  Yet  that  does  not  lessen  the  force  of  the  argument. 
The  statute  should  not  receive  a  construction  which  is  to  intro- 
duce confusion  into  the  practice  of  the  courts,  unless  the 
language  of  the  statute  is  so  peremptory  and  the  intent  so 
plain  that  it  cannot  be  avoided. 

It  seems  to  me,  therefore,  that  the  word  obligation  must 
be  confined  to  its  legal  meaning,  and  that  it  does  not  embrace 
a  cause  of  action  not  evidenced  by  a  writing;  that  the 
cause  of  action  in  this  case  is  not  reached  by  section  120  of 
the  code ;  and  that  the  action  cannot  be  maintained  without 
bringing  in  the  other  defendant. 

The  judgment  ought  to  be  reversed,  and  a  new  trial  order- 
ed ;  costs  to  abide  the  event. 

Ordered  accordingly. 

[Ohovdaoa  Obhbbal  Tbbm,  July  2, 1861.  Bawn,  AUetif  MuUin  and  ifor- 
ffoitf  JoBtices.]  X 


BuMPus  V8.  Maynard,  Sheriff,  &c. 

Tbe  necessary  wearing  apparel  of  e^ery  debtor  is  exempt  from  levy  and  sale 
on  execution. 

THIS  action  was  brought  in  a  justice's  court,  against  the 
defendant,  sheriff  of  Onondaga  county,  for  not  collecting 
an  execution  delivered  to  one  of  his  deputies,  issued  on  a  judg- 
ment recovered  by  the  plaintiff  against  one  Losee,  as  he 
might  and  ought  to  have  done.  It  was  proved  on  the  trial 
that  a  judgment  had  been  recovered  by  the  plaintiff  against 
said  Losee,  on  confession,  in  the  supreme  court,  for  the  sum 
of  $164.61,  on  the  27th  day  of  May,  1859;  that  an  execu- 
tion issued  on  that  judgment  was  delivered  to  oiie  Salsbury, 
a  deputy  of  the  defendant,  and  that  it  was  returned  nuUa 
bona  on  the  same  day  it  was  issued.    It  was  also  shown,  o|i 
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the  trial,  that  on  the  morning  of  the  30th  of  May,  1859,  said 
Losee  was  in  bed  in  a  hotel  in  the  county  of  Onondaga ;  that 
the  deputy  having  the  execution  went  into  the  room  where  Lo- 
see lay,  and  inquired  for  property  to  apply  in  satisfaction  of 
the  execution.  Losee  informed  him  that  a  trunk  in  the  room 
was  his,  and  one  of  two  watches  which  lay  on  a  table.  The 
clothes  of  Losee  and  one  Merril  which  they  had  worn  the  day 
before  were  in  the  room,  but  those  belonging  to  Losee  were 
not  pointed  out,  nor  was  his  watch.  The  clothes  of  Losee 
were  shown  to  be  his  necessary  wearing  apparel. 

The  plaintiff  was  permitted  to  prove,  and  did  prove,  the 
value  of  the  watch  and  wearing  apparel  above  mentioned, 
and  the  jury  rendered  a  verdict  for  the  value  of  all  the  arti- 
cles proved,  thereby  including  the  value  of  the  clothes. 
The  defendant  appealed  to  the  county  court  of  Onondaga 
county,  and  the  judgment  of  the  justice  was  reversed.  The 
plaintiff  appealed  to  this  court. 

Gardner  &  Burdich^  for  the  appellant. 

Zr.  H.  and  F.  Hiscock^  for  the  respondent. 

By  the  Courty  Mullik,  J.  On  the  trial  the  plaintiff 
proved  the  value  of  every  article  of  clothing  found  in  the 
room  where  Losee,  the  defendant  in  the  execution,  slept. 
These  articles  included  the  articles  of  wearing  apparel^  neces- 
sary to  cover  the  nakedness  of  Losee,  and  the  judgment  is 
for  the  whole  value  thus  proved.  If  the  necessary  clothing 
of  the  debtor  is  not  liable  to  execution,  the  judgment  is  er- 
roneous and  should  be  reversed. 

Losee,  not  being  a  man  of  family,  is  not  within  the  stat- 
utes exempting  property  from  execution.  If  the  clothing  of 
a  man  without  family  is  exempt,  it  must  be  by  common  law 
or  by  virtue  of  some  principle  of  justice  and  policy  that  ren- 
ders such  exemption  both  proper  and  necessary. 

It  WAS  a  nusdemeauor,  at  common  law,  for  a  man  publicly 
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to  expose  his  naked  person.  It  is  still  an  offense,  and  pnn- 
idiable  as  sach.  Now  if  an  execution  creditor  is  entitled  to 
take  all  the  wearing  apparel  of  the  debtor,  the  latter  is  com- 
pelled to  make  such  exposure  of  himself,  or  he  is  entitled  to 
ronain  in  the  place  where  he  may  be  found,  until  sufficient 
dothing  is  obtained.  What  private  person — what  keep- 
er of  a  public  house — is  required  to  keep  and  board  and 
clothe  a  debtor  who  may  have  stopped  in  his  house  ?  I  know 
of  none.  Yet  if  the  debtor  is  not  entitled  to  such  protec- 
tion, the  person  in  whose  house  he  may  be  may  lawfully  turn 
him  into  the  street  naked ;  thus  violating  the  law,  and  offend- 
ing the  moral  sense  of  the  community.  Can  it  be  that  the 
law  will  permit  such  results,  in  order  to  enable  a  creditor  to 
enforce  the  payment  of  his  debt  ?  If  any  such  right  has 
heretofore  belonged  to  the  creditor,  it  is  time  that  it  was 
declared,  that  the  citizen  is  entitled  to  have  exempt  from 
seizure  and  sale  on  execution  so  much  clothing  as  is  reason- 
ably necessary  to  prevent  the  indecent  exposure  of  his  person, 
and  himself  from  suffering. 

The  Jewish  law,  more  humane  than  the  codes  of  christiim 
nations,  provided  that  when  a  coat  was  pledged  it  should  be 
returned  before  night,  to  the  end  that  the  pledgor  should 
have  it  for  his  covering  in  the  night. 

I  do  not  believe  the  common  law,  harsh  and  severe  as  it 
undoubtedly  was  in  enforcing  the  claims  of  creditors,  was 
eith^  so  cruel  or  unjust  as  to  strip  the  debtor  of  his  last  gar- 
ment and  leave  him  poor  and  naked,  in  violation  of  common 
decency,  and  to  the  endangering  of  the  life  and  health  of  the 
debtor.  In  Comyn'a  Digest^  (title  Process^  D,  6,)  it  is  said 
that  an  attachment  against  a  party  for  disobedience  of  pro- 
cess, or  in  chancery  formerly,  when  an  attachment  might  go 
against  a  party  who  neglected  to  appear,  after  service  of  sub- 
poena, could  not  be  levied  on  his  apparel  or  on  the  horse 
which  he  rodcy  if  he  had  other  goods.  But  wearing  apparel 
might  be  taken  on  distress  for  rent.  (1  Esp.  206.)  Before 
the  passage  of  2d  William  and  Martfj  chap,  fi,  the  landlord 
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could  only  bold  the  goods  and  chattels  taken  by  distress  for 
rent,  by  way  of  pledge  nntfl  the  rent  was  paid.  It  would 
seem  that  while  the  law  remained  thus,  wearing  apparel  was 
not  liable  to  be  taken  by  distress,  because,  as  Lord  Coke  says, 
things  in  actual  use  cannot  be  distrained  for  rent.  But  by 
chapter  5,  2d  William  and  Mary,  the  landlord  was  author- 
ized to  sell  the  distress.  And  Lord  Eenyon  says,  in  Bissel 
▼.  Oaldwelly  (1  JSsp.  206,  notCy)  that  since  that  statute  wear- 
ing apparel  may  be  distrained.  And  in  the  case  cited  he 
nonsuited  the  plaintiff,  who  sued  the  landlord  for  seizing  the 
wearing  apparel  of  himself  and  family  on  distress  for  rent. 
It  was  held  by  Lord  Holt,  in  Hardesty  v.  Barney ^  {Comb. 
356,)  that  upon  fieri  facias  the  sheriff  may  take  any  thing 
but  wearing  apparel ;  "nay,  if  the  party  hath  two  gowns,  he 
may  take  one  of  them."  In  2  Cowen*8  Treoitiaey  Zd  ed.  521, 
Judge  Cowen  gives  it  as  his  opinion  that  the  exemption  of 
wearing  apparel  existed  at  common  law,  and  says  it  still  ex-; 
ists,  for  aught  he  has  seen  to  the  contrary.  In  JBewall  on 
Sheriffs,  242,  it  is  said  that  the  sheriff  cannot  seize  or  sell 
wearing  apparel  actually  in  use,  belonging  to  the  defendant, 
but  if  the  painty  has  two  gowns  he  may  take  one  of  them. 

I  have  been  unable,  after  a  good  deal  of  search,  to  find 
any  case  which  intimates  a  doctrine  contrary  to  that  which 
I  have  stated.  It  seems  to  me,  therefore,  that  we  must 
hold  wearing  apparel  in  use  exempt  from  execution.  These 
words  "  in  use"  might  raise  a  doubt  whether  the  authorities 
cited  intended  to  go  further  than  to  hold  that  the  clothes 
actually  on  a  debtor's  person  cannot  be  taken.  Parsons, 
Ch.  J.  in  Cook  v.  Oibhs,  (3  Mass.  Rep.  193,)  says  a  fieri 
facias  at  common  law  is  issued  against  the  goods  and  chat- 
tels of  the  debtor  without  any  exception ;  but  if  the  sheriff 
were  to  strip  the  debtor's  wearing  apparel  from  his  body  he 
would  be  a  trespasser,  for  such  apparel  when  worn  is  not  liable 
to  the  execution. 

Sunbolf  V.  Alford,  (3  Mees.  d  Welsh.  248,)  was  an  action 
of  assault  and  battery,  against  an  innkeeper,  under  the  fol* 
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lowiDg  circumstances :  The  plaintiff  and  several  others  went 
to  the  defendant's  inn  and  called  for  and  were  furnish- 
ed tea  &c,  to  the  amount  of  lis.  3d.y  and  after  they  had 
finished  their  supper  the  defendant  demanded  his  pay,  which 
being  refused,  he  took  hold  of  the  plaintiff  and  took  off  his 
coat  and  retained  it  as  a  pledge  until  the  debt  was  paid. 
The  plea  setting  up  these  matters  in  bar  was  demurred  to 
and  sustained.  Lord  Abinger,  after  saying  that  an  inn- 
keeper had  no  lien  on  the  person  of  his  guest,  for  his  debt^ 
says  a  man's  clothes  cannot  be  taken  off  his  back  in  execu- 
tion of  a  Jieri  facias.  Parker,  B.,  speaking  to  the  same 
point,  says :  "  There  is  at  all  events  no  power  to  do  what  the 
plea  justifies,  namely,  to  strip  the  guest  of  his  clothes ;  for 
if  there  be,  then  if  the  innkeeper  take  the  coat  off  his  back 
and  that  prove  to  be  an  insufficient  pledge  he  may  go  on, 
and  strip  him  naked,  and  that  would  apply  either  to  a  male 
or  to  a  female.  That  is  a  consequence  so  utterly  absurd  that 
it  cannot  be  entertained  for  a  moment.  Wearing  apparel  on 
a  man's  person  (even  if  it  does  not  extend  to  goods  in  the 
possession  of  the  person)  cannot  be  taken  under  a  Jieri  fa^^ 
ciae  or  under  an  extent."  BoUand,  B.  says :  "I  have  always 
understood  the  law  to  be  that  the  clothes  on  the  person  of  a 
man,  and  in  his  possession  at  the  time,  are  not  to  be  consid- 
ered as  goods  to  which  the  right  of  lien  can  possibly  apply. 
The  consequence  of  holding  otherwise  might  be  to  subject 
parties  to  disgrace  and  duress,  in  order  to  compel  them  to 
pay  a  trifiing  debt  which  after  all  was  not  due,  and  which 
the  innkeeper  had  no  pretense  for  demanding." 

We  may  consider,  I  think,  without  militating  against  the 
principle  contended  for  by  the  defendant's  counsel,  that  the 
property  actually  on  the  person  of  the  debtor  cannot  be  taken 
on  execution.  But  it  does  not  follow  that  necessary  clothing 
when  off  the  person  temporarily  may  be  taken.  The  learned 
judges  deciding  Sunholf  v.  Alford  assign  as  a  reason  why  an 
innkeeper  should  not  have  the  right  to  take  the  clothing  off 
the  guest's  back,  that  it  would  result  in  stripping  him  or  her 
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naked — a  result  which  they  deem  so  absurd  that  it  cannot 
be  entertained  for  an  instant.  Yet  the  same  result  follows 
if  the  wearing  apparel,  laid  off  by  the  owner  on  retiring  for 
the  night,  may  be  seized  and  sold.  Why  then  permit  the 
exercise  of  a  power  that  produces  such  results.  The  same 
reasons  which  forbid  taking  the  clothes  from  the  person  for- 
bid their  being  taken  from  the  owner's  room  when  found  off 
his  person,  if  they  are  necessary  to  prevent  his  being  left 
naked.  And  the  cases  cited  may  stand  without  at  all  inter- 
fering with  the  rule  which  exempts  the  necessary  clothing 
when  off  the  person. 

The  case  of  Botvne  v.  Witt  (19  Wend.  475)  is  not  an 
authority  against  the  exemption  claimed  in  this  case.  There 
the  action  was  by  Bowne  against  the  constable  for  seizing, 
upon  an  execution,  the  plaintiff's  cloak.  The  plaintiff 
claimed  it  was  exempt  under  the  statute  (2  J3.  S.  254,  §  169, 
2d  ed.)  which  exempts  the  wearing  apparel  of  a  householder 
and  his  family.  It  appeared  that  the  plaintiff  was  a  man 
of  some  40  years  of  age,  living  with  his  stepmother,  who 
owned  a  house  and  farm  and  had  a  family  of  eight  persons. 
The  plaintiff  asked  the  court  to  charge  the  jury  that  under 
the  circumstances  stated  he  should  be  deemed  a  householder. 
This  the  court  declined  to  do,  but  submitted  the  question  to 
the  jury,  who  found  for  the  defendant.  This  court,  on  error, 
held  that  the  plaintiff  was  not  a  householder,  and  therefore  not 
entitled  to  the  benefit  of  the  exemption.  It  is  quite  obvious 
that  the  question  now  under  consideration  was  not  raised  in 
that  case.  Yet  the  principle  contended  for  would  have  de- 
cided that  case  in  favor  of  the  plaintiff  if  it  had  appeared 
that  the  cloak  was  a  necessary  article  of  wearing  apparel, 
and  the  point  had  been  raised.  But  the  fe^ct  essential  to  pre- 
sent the  question  was  not  proved,  nor  was  the  attention  of  . 
the  court  called  to  the  point.  For  these  reasons,  the  case  is 
not  an  authority  against  the  exemption  contended  for. 

While  then  there  is  much  to  recommend  the  exemption  of 
necessary  wearing  apparel  from  levy  and  sale  on  execution,  I 
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can  perceiye  no  argument,  founded  either  on  principle  or 
policy,  against  it.  If  I  am  right  in  considering  such  exemp- 
tion as  allowed  by  the  common  law,  that  rule  has  never  been 
overturned,  so  far  as  I  can  find,  by  any  decision  of  the  courts, 
or  legislative  enactments.  By  giving  eifect  to  it  we  prevent 
the  necessity  of  indecent  exposure  and  personal  suffering ; 
we  give  effect  to  the  benevolent  spirit  of  our  religion,  and 
the  humane  tendency  of  the  age  in  which  we  live ;  we  shield 
the  poor  and  unfortunate  debtor  from  disgrace  and  unreason- 
able annoyance,  while,  in  ninety-nine  cases  out  of  every  hun- 
dred, we  do  no  serious  injury  to  the  creditor.  The  amount 
that  any  man  can  invest  in  a  single  suit  of  clothes  is  so  small, 
that  the  withholding  it  from  the  creditor  can  work  no  injus- 
tice. While  I  am  in  favor  of  giving  to  the  creditor  all  rea- 
sonable means  to  enforce  the  collection  of  his  debts,  I  cannot 
consent  that  he  shall  have  the  power  to  strip  his  debtor 
naked,  and  leave  him  an  object  of  pity  and  disgust  to  others. 
It  may  be  said  that  when  the  legislature  enacted  the  law 
exempting  the  wearing  apparel  of  a  householder  and  his 
family,  they  must  have  understood  the  law  to  be  that  such 
property  was  not  then  exempt,  and  that  for  that  reason  the 
statute  was  necessary.  In  other  words,  if  by  the  common 
law  the  property  of  every  person  was  exempt  from  levy,  then 
the  statute  exemption  was  wholly  unnecessary.  A  moment's 
reflection  will,  I  think,  satisfy  any  lawyer  that  there  is  no 
particular  force  in  the  argument.  The  clothing  of  the  wife 
and  minor  children  is,  in  law,  the  property  of  the  husband 
and  father.  On  an  execution,  therefore,  against  the  father, 
the  clothes  of  the  wife  and  children  might  be  seized,  even  if 
his  own  clothing  was  exempt.  It  was  essential,  therefore,  to 
exempt  the  clothing  of  the  members  of  the  family,  or  they 
would  have  been  subject  to  seizure.  The  clothing  of  an 
adult,  although  a  member  of  a  family,  not  being  himself  a 
householder,  is  not  exempt  under  the  statute,  because  it  is 
not  the  property  of  the  householder.  (19  Wend,  died 
iupra.) 


mSW  TORK-NOVEMBEE,  1862.  633 

Bentl^  V.  Goodwin. 

Upon  principle,  as  well  as  upon  authority,  I  am  of  the 
opinion  that  the  necessary  wearing  apparel  of  every  debtor 
is  exempt  from  levy  and  sale  on  execution ;  and  that  there* 
fore  the  judgment  of  the  justice  was  erroneous,  and  the 
judgment  of  the  county  court  reversing  it  should  be  affirmed. 

Judgment  affirmed. 

[Onondaga.  General  Tbbm,  July  2, 1861.    Baeottj  AUen,  MuUin  and  Mor^ 
ganj  Justices.] 
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An  attaching  creditor,  who  has  not  yet  recoTered  a  judgment,  is  not  within 
the  class  of  persons  who  can  impeach  the  bona  fides  of  a  Judgment  confessed 
by  the  debtor,  to  a  third  person,  before  the  levying  of  the  attachment. 
That  can  only  be  done  by  a  judgment  creditor. 

Decisions  made  at  a  general  term  of  the  court  in  any  district,  if  expressly  in 
point,  should  be  followed  in  other  districts ;  unless  evidently  made  through 
some  mistake,  or  they  are  so  clearly  erroneous  that  there  can  be  no  hesita- 
tion as  to  the  error. 

THE  defendant,  William  Goodwin,  confessed  a  judgment  in 
this  court  to  John  Bellamy  for  $2000,  which  was  dock* 
eted  in  the  office  of  the  clerk  of  the  city  and  county  of  New 
York  on  the  15th  day  of  September,  1852.  Execution  was 
issued  on  this  judgment,  against  the  property  of  the  judg- 
ment debtor,  to  the  sheriff  of  the  said  city  and  county,  who 
made  a  levy  thereunder  on  the  property  of  the  judgment 
debtor,  and  advertised  the  property  for  sale.  Before  the  day 
fixed  for  such  sale,  the  plaintifib,  Bentley  &  Burton,  pre- 
sented affidavits,  in  the  above  entitled  action,  to  one  of  the 
justices  of  this  court.  In  these  affidavits  it  was  claimed 
that  Goodwin  was  indebted  to  the  said  Bentley  &  Burton 
on  contract,  for  goods  sold  and  delivered,  to  the  amount  and 
value  of  $732.02 ;  that  the  defendant  had  sold  and  disposed 


9 
634  CASKS  IN  THE  SUPREME  COURT. 

BeDtley  v.  Goodwin. 

of,  at  great  sacrifice,  considerable  quantities  of  merchandise, 
from  his  said  store,  with  intent  to  defrand  his  creditors ;  and 
that  he  had,  after  secreting  himself  for  a  time,  absconded 
and  left  this  state,  taking  with  him  tha  proceeds  of  the  mer- 
chandise last  mentioned.  Accompanying  these  a£Sdavits  was 
the  usual  security,  by  undertaking,  as  required  by  the  code, 
(§  230;)  and  the  justice  to  whom  the  application  was  made 
issued  an  attachment  against  the  property  of  Goodwin,  which 
was  placed  in  the  hands  of  the  said  sheriff  on  the  17th  day 
of  September,  1862,  and  the  sheriff  made  a  levy  thereunder 
on  the  same  property  seized  by  him  under  the  execution 
above  mentioned.  Bentley.  &  Burton  thereupon  presented 
further  affidavits  to  one  of  the  justices  of  this  court,  setting 
forth  the  facts  above  stated ;  also  various  other  facts  which 
were  claimed  to  show  that  the  said  judgment  was  coUusively 
and  fraudulenly  given ;  that  Q-oodwin  was  not  indebted  to 
Bellamy ;  that  the  property  seized  by  the  sheriff  under  the 
execution  was  greatly  insufficient  to  satisfy  the  judgment ; 
that  Bellamy  was  insolvent ;  and  that  if  the  said  fraudulent 
judgment  and  levy  were  permitted  to  stand,  the  debt  of 
Bentley  &  Burton  would  be  wholly  lost.  On  these  papers 
the  justice  to  whom  the  application  was  made  granted  an 
order,  in  this  action,  directing  Bellamy  to  show  cause  why 
the  said  judgment  and  levy  should  not  be  set  aside ;  and 
also  directing  the  sheriff  to  stay  proceedings  on  the  levy,  until 
the  further  order  of  this  court.  The  motion  on  the  said 
order  to  show  cause,  came  on  to  be  heard  before  the  Hon. 
RuFus  W.  Peckham,  one  of  the  justices  of  this  court,  at 
special  term,  on  the  10th  day  of  October,  1862.  It  waa 
opposed  by  Bellamy,  whose  counsel  raised  the  preliminary 
question  that  the  plaintiffs,  as  attaching  creditors,  had  no 
standing  in  court  to  attach  or  move  against  the  said  judg- 
ment and  levy;  whereupon  '4l  was  considered  by  the  court 
that  the  said  preliminary  question  was  well  taken ;  and  it 
was  therefore  ordered  that  the  said  motion  be  and  the  same 
was  thereby  denied,  with  ^10  costs ;  that  the  stay  of  pro- 
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ceediogs  theretofore  granted  be  continaed,  with  the  modifi- 
cation that  the  sale  proceed,  and  the  sheriff  hold  the  proceeds 
until  the  hearing  and  decision  of  the  general  term  on  an 
appeal  from  this  order/'  There  were  no  opposing  affidavits 
read  on  the  motion.  From  that  portion  of  the  order  which 
is  above  quoted,  the  plaintiffs  appealed  to  the  general  term. 

John  A.  Bryarty  for  the  appellant.  I.  On  this  appeal  it 
must  be  assumed  that  the  judgment  is  fraudulent,  and  that 
all  the  facts  stated  in  the  moving  papers  are  true.  (1.)  There 
were  no  opposing  affidavits.  (2.)  The  merits  were  not  in- 
quired into  on  the  motion,  and  will  not  be  considered  on  this 
appeal. 

II.  The  court  below  erred  in  deciding  that  the  plaintiffii, 
as  attaching  creditors  of  Goodwin,  had  no  standing  in  court 
to  attack  a  levy  under  the  judgment  fraudulently  confessed 
by  him.  (1.)  The  court  below,  without  ai^ument,  rested 
its  decision  on  the  case  of  Hall  v.  Stryker^  (29  Barb.  105,) 
decided  in  the  supreme  court,  second  district,  at  general  term, 
February  14,  1859^  which  holds,  that  "A  person  claiming  to 
be  a  creditor,  with  a  warrant  of  attachment  under  the  code,  but 
with  no  judgment  or  execution  for  his  debt,  has  no  standing 
in  court  which  will  enable  him  to  impeach  and  litigate  the 
bona  fides  of  a  sale  of  goods  by  the  alleged  debtor,  to  a  third 
person,  which  has  been  consummated  by  transfer  and  delivery 
of  the  possession,  before  the  lien  of  the  warrant  attached." 
And  further  holds,  that  ''To  enable  a  party  to  question  and 
put  in  controversy  the  bona  fides  of  a  sale  of  goods,  it  must 
appear,  affirmatively,  that  he  is  a  creditor  of  the  vendor ; 
not  merely  that  he  is  a  person  claiming  a  debt  or  obligation 
due  to  him  from  the  vendor,  which  he  proposes  to  establish 
by  proof ;  but  the  character  in  which  the  attaching  party 
prosecutes  the  action,  or  interposes  the  defense,  and  claims 
to  overthrow  the  sale  or  conveyance,  must  be  settled  and  put 
at  rest,  by  the  judgment  or  decree  of  a  .competent  court." 
(2.)  The  court  below  was  shown  the  subsequent  case  of 
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Thayer  v.  Willet,  (5  Boaw.  344,)  decided  in  the  superior 
court  of  the  city  of  New  York  at  general  term,  November, 
1859,  which  reviews  Hall  v.  Stryker  at  much  length,  and 
holds  that  an  attaching  creditor  lias  a  standing  in  court  to 
attack  a  fraudulent  sale  of  goods  by  the  debtor ;  and  that  a 
sheriff,  making  a  levy  on  those  goods  under  an  attachment, 
may,  if  sued  by  the  vendee  to  recover  the  possession  of  them, 
set  up  in  his  answer  and  show,  by  way  of  defense,  that  such 
sale  was  fraudulent.  But  the  court  below  thought  that  a 
judge  sitting  at  special  term  of  this  district  was  bound  by 
the  decision  of  the  same  court  at  general  term,  (although  of 
another  judicial  district,)  until  such  decision  should  be  re* 
versed  by  a  general  term  of  this  district.  (3.)  It  was  assumed 
by^  the  court  below,  and  will  be  admitted  here,  that  if  an 
attaching  creditor  cannot  attack  a  fraudulent  sale  of  goods, 
he  cannot  impeach  a  fraudulent  judgment.  (4.)  The  two 
cases  above  cited  are,  therefore,  directly  in  point,  and  are 
squarely  opposed  to  each  other.  One  or  the  other  of  them 
must  be  sustained  by  the  general  term  of  this  district.  The 
question  is  one  of  great  importance  and  should  be  carefully 
considered.  (5.)  We  submit  that  the  case  of  Hall  v.  Stryker 
was  not  considered  with  that  care  which  was  bestowed  on 
Thayer  v.  Willet.  In  the  latter,  one  of  the  justices  puts  a 
case  as  illustrating  the  manifest  injustice  which  would  result 
from  denying  to  attaching  creditors  a  standing  in  court  to  im- 
peach the  fraudulent  acts  of  their  debtors,  in  respect  to  prop- 
erty seized  by  virtue  of  their  attachments  regularly  issued  as 
authorized  by  law.  Our  case  is  quite  as  strong  as  that  here 
put  of  the  fraudulent  sale  by  father  to  son.  We  have  a  judg- 
ment collusively  and  fraudulently  confessed,  to  an  amount 
large  enough  to  sweep  all  the  property  the  absconding  debtor 
leaves  behind  him ;  it  is  founded  on  no  valid  consideration 
whatever;  and  the  "judgment  creditor"  being  insolvent,  the 
attaching  creditors  will  get  nothing  if  they  are  compelled  to 
wait  till  they  recover  judgment  and  issue  execution.  In  the 
mean  time  the  sheriff,  if  not  stayed  by  some  court  of  com- 
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petent  juriBdiction^  will  have  sold  the  property  under  the 
execution  and  paid  over  the  proceeds  to  an  insolvent  person. 
III.  Our  remedy  may  be  by  motion;  and  this  motion  is  reg- 
ular. (1.)  The  sheriff  could  not  be  expected  to  treat  the  ex- 
ecution on  the  confession  of  judgment  as  a  nullity ;  nor  would 
he,  even  under  a  bond  of  indemnity  from  the  attaching  credit- 
ors, retain  the  proceeds  of  a  sale  to  satisfy  any  judgment 
they  might  recover.  Unless  he  is  stayed  by  order  of  the 
court,  he  must  first  satisfy  the  execution.  There  was  no  way 
by  which  he  could  be  made  a  party  to  an  action,  as  in  the 
oases  of  HaU  v.  Stryker  and  Thayer  v.  Willet.  As  attach- 
ing creditors,  we  could  not  sue  him  to  recover  the  proceeds 
of  a  sale  under  the  execution.  (2.)  Courts  hkve  control  over 
their  own  judgments,  whether  by  confession  or  otherwise, 
and  may  set  them  aside  either  on  a  motion  or  by  action. 
{King  v.  Shaw,  3  John.  142.  Everitt  v.  Knapp,  6  id.  331. 
Frasier  v.  FrasieVy  9  id.  80.  Lansing  v.  McKillupy  1 
Cowenf  35.  Chappel  v,  Chappel,  2  Kem.  215.  Dunham 
V.  Waterman,  17  N.  T.  Rep.  9.)  (3.)  If  by  action,  the 
only  necessary  parties  would  be  the  attaching  creditor,  and 
the  judgment  creditor ;  and  if  by  motion,  notice  to  the  judg- 
ment creditor  would  alone  be  necessary.  (4)  The  proper 
title  of  the  motion  papers  would  be  in  the  action  of  the 
attaching  creditors  against  Goodwin.  There  is  no  other 
action.  The  execution  was  on  a  ^^judgment  by  confession 
without  action."    {Code,  §  382.) 

John  Cheney,  for  the  judgment  creditor.  I.  The  motion 
is  made  in  this  action  to  set  aside  a  judgment  in  another  ac- 
tion in  favor  of  a  person  not  a  party  to  this  action.  The  relief 
cannot  be  granted  in  this  action.  The  motion  should  be  en- 
titled in  the  other  action,  or  in  both  actions. 

II.  The  moving  parties  are  not  judgment  creditors  of 
Goodwin,  the  judgment  debtor  in  the  judgment  sought  to  be 
set  aside.  They  claim  to  be  only  creditors  at  large.  They 
have  no  standing  in  court  to  make  this  motion,  or  to  question 
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the  JQdgment  of  Mr.  Bellamy.  (1.)  In  all  the  reported  caseB 
where  the  court  has  interfered  to  set  aside  or  postpone  the 
lien  or  effect  of  a  judgment  by  confession,  it  appears  by  the 
case  that  the  party  applying  for  relief  was  a  judgment  cred- 
itor. (2.)  In  all  these  cases  the  court,  in  the  opinions  deliy- 
ered,  have  expressly  declared  that  it  was  only  judgment 
creditors  who  could  appeal  to  the  court  for  relief,  and  that 
creditors  at  large  could  not  be  heard.  (Wiggins  v.  Arm- 
strong,  2  John.  Ch.  144.  Williams  v.  Brovm,  4  id,  682. 
Hall  V.  Stryker,  9  AbboU,  342.  ^Schlussel  v.  WHletty  34 
Barb.  618;  see  also  Willetts  v.  Hardenburgh,  Id.  424. 
Wintringham  v.  Wintringhamj  20  John.  297.  Beekman  v. 
Kirky  15  How.  228, 231.  Schoolcraft  v.  Thompson,  9  id. 
63.  Winnebrenner  v.  Edgerton,  8  Abb.  420.  Ohappel  v. 
Chappelj  2  Kern.  215.  Dunham  v.  Waterm^xn,  17  j^.  Y.  Sep. 
12  to  14.)  (3.)  A  judgment  upon  an  insufficient  statement  is 
good  as  between  the  parties.  Where  the  property  of  the  de- 
fendant has  been  sold  under  an  execution  upon  such  a  judg- 
ment, the  purchaser's  title  cannot  be  impeached  by  a  creditor 
having  no  judgment  or  lien  on  the  property  at  the  time  of  the 
levy.  {Miller  dt  Luther  v.  Earl  et  d..  Court  of  Appeals, 
Oct  term,  1862,  N.  7.  Transcript,  Oct.  14,  1862.  Neus- 
baune  v.  Kein  et  al.,  same  court,  same  term,  N.  Y.  Trans- 
cript, Oct.  13,  1862.)  (4.)  A  judgment  upon  an  insufficient 
statement  is  not  void  but  voidable,  and  that  only  as  to  a  sub- 
sequent valid  judgment ;  and  the  only  order  to  be  made  in 
such  a  case  is  to  postpone  it  as  a  lien,  or  set  it  aside  as  against 
the  valid  judgment  in  favor  of  the  party  applying  for  relief. 
If  the  moving  party  has  no  judgment,  no  such  order  can  be 
made.  {Chappel  v.  Chappel,  2  Kern.  215.  Hoppock  v. 
Donaldson,  12  How.  Pr.  Rep.  141.)  The  case  of  Thayer  v. 
Willet  (5  Bosw.  344)  is  not  an  authority  in  point  There 
the  plaintiff  claimed  the  goods  under  a  bill  of  sale.  The  de- 
fendant as  sheriff  seized  the  goods  under  a  warrant  of  attach- 
ment. The  court  in  that  case,  in  rendering  the  decision, 
sheltered  itself  under  the  statute,  viz :  That  the  statute  ex- 
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pressly  authorized  an  attachment  against  the  property  of  a 
defendant  who  had  sold  or  disposed  of  his  property  with  intent 
to  hinder,  delay  or  defraud  creditors ;  and  that  by  implica- 
tion authorized  seizure  under  the  attachment  of  the  property 
so  sold  or  disposed  of,  and  authorized  the  sheriff  to  hold  the 
property  so  seized  to  secure  or  satisfy  any  judgment  that 
might  be  rendered,  such  sale  be\ng  by  another  statute  de- 
clared void,  and  the  property  as  to  creditors  being  deemed 
still  the  property  of  the  debtor.  Thus  the  court  fortified  by 
statute  every  step  in  the  argument  to  sustain  the  proposition 
that  a  sheriff  could  justify  the  seizure  of  property  so  disposed 
of  under  an  attachment  in  an  action  brought  against  him  for 
such  seizure.  But  in  this  case  the  appellants  are  seeking  to 
set  aside  summarily,  by  motion,  a  record,  viz.  a  prior  judg- 
ment and  execution  and  levy.  The  judgment  must  be  pre- 
sumed to  be  bona  fide  and  valid,  unless  it  is  void  upon  its 
face.  The  court  would  not  try  the  bona  fides  of  the  judg- 
ment on  affidavits,  on  a  motion ;  but  on  that  question  would 
give  the  party  the  benefit  of  a  trial  and  the  examination  and 
cross-examination  of  witnesses.  The  court  of  appeals  has 
held  the  object  of  the  provisions  in  the  code  in  respect  to 
judgment  by  confession  was  the  same  as  that  of  section  6  of 
chapter  259  of  the  laws  of  1818 ;  ^^  that  the  objects  of  both 
statutes  were  precisely  the  same  ;''  that ''  although  the  code 
does  not  in  terms  enact,  as  was  done  by  the  act  of  1818,  that 
a  judgment  confessed  without  a  compliance  with  its  pro- 
visions shall  be  ^  decreed  and  adjudged  fraudulent'  in  respect 
to  *  other  bona  Ade  Judgment  creditors;'  yet  considering  the 
object  in  view,  it  is  plain  that  such  must  be  its  meaning ;" 
that  is,  that  the  judgment  is  void  as  to  other  bona  Rdejudg- 
ment  creditors.  {Ghappel  v.  Chappd^  2  Kernarty  221,  222. 
Dwnham  v.  Waterman,  17  N.  T.  Bep.  12,  13,  14.)  It  is 
apparent,  therefore,  that  the  reasoning  in  Thayer  v.  JViUei 
will  not  aid  the  appellants. 
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Ingbaham,  p.  J.  We  see  no  reason  for  reversing  the  order 
appealed  from.  The  case  of  HaU  v.  Stryher  (29  Barb.  105) 
was  decided  by  the  general  term  of  the  second  district.  That 
case  holds  that  an  attaching  creditor  is  not  within  the  class 
of  persons  who  can  impeach  the  bona  fides  of  a  judgment 
confessed  by  a  debtor  to  a  third  person,  before  the  attach- 
ment was  levied.  This  can  only  be  done  by  a  judgment 
creditor. 

The  attachment  is  no  evidence  of  the  plaintiff's  claim,  or 
of  his  right  to  recover.  In  the  case  of  a  non-resident  debtor, 
it  is  nothing  more  than  the  means  of  commencing  the  action, 
and  takes  the  place  of  the  summons.  The  fact  that  an  at- 
tachment was  issued  on  the  affidavit  of  the  plaintiff  on  an 
ex  parte  application,  furnishes  no  greater  proof  of  his  bring  a 
creditor  than  the  complaint  verified  by  him  does.  Both  state 
a  cause  of  action  on  his  part,  sworn  to  by  him ;  and  yet  it  is 
of  constant  occurrence  that  in  both  cases  the  plaintiff  fails. 
We  concur  with  tlie  general  term  of  the  second  district,  in  the 
case  referred  to. 

Even  if  we  doubted  on  that  point,  we  have  often  said  that 
we  considered  that  the  decision  of  a  general  term  of  another 
district,  expressly  in  point,  ought  to  be  followed  by  us,  unless 
we  were  of  the  opinion  that  it  was  made  through  some  mis- 
take, or  was  so  clearly  erroneous  that  we  should  have  no  hesi- 
tation as  to  the  error.     Such  is  not  the  case  here. 

In  addition  to  the  reasons  assigned  in  that  case  may  be 
added  the  further  ground  that  there  is  uncertainty,  in  all 
cases  commenced  by  attachment,  whether  the  plaintiff  will 
ever  recover  a  judgment.  The  uncertainty  as  to  the  plain- 
tiff's rights  is  of  itself  sufficient  ground  to  deny  such  a  motion. 
If  granted  and  the  plaintiff  should  not  recover  judgment,  in- 
justice would  be  done  to  the  party  having  the  judgment  and 
entitled  at  any  rate  to  the  security  of  the  judgment  for  his 
debt,  as  between  him  and-  his  debtor,  even  if  the  statement 
on  which  the  judgment  was  confessed  should  be  defective. 

The  order  appealed  from  should  be  affirmed. 
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Leonabd,  J.  I  concur  in  the  result  of  the  above  opinion, 
upon  the  ground  only  that  the  attaching  creditor  may  not 
institute  actions  or  proceedings  to  test  the  validity  of  the 
lights  of  other  claimants,  before  judgment  has  been  rendered 
in  favor  of  the  attaching  creditor. 

Pbckham,  J.  concurred. 

Order  affirmed. 

[Nbw  Tobk  Oehbbaii  Tebm,  November  8,  1862.  Ingraham,  Letmard 
and  Peekhamj  Justices.] 


Butler,  trustee  &c.,  vs,  Tomlinson  and  others. 

In  an  action  for  foredosnre,  commenced  previous  to  the  amendment  of  the* 
182d  sectiop  of  the  code,  in  1862,  a  grantee  of  land  was  not  charged  with 
constructive  notice  of  the  commencement  of  the  suitj  although  a  Us  penr 
dens  had  been  filed,  unless  the  summons .  had  been  served  on  his  grantor 
before  the  conveyance  of  the  land. 

THIS  was  an  appeal  from  an  order  made  at  a  special  term 
denying  a  motion  made  in  a  foreclosure  suit  that  Joseph 
N.  Balestier,  the  purchaser  of  a  part  of  the  mortgaged  prem- 
ises sold  under  the  decree,  be  compelled  to  complete  his 
purchase. 

The  case  was  submitted  on  the  following  statement  of  facts, 
agreed  upon  by  the  counsel  for  the  respective  parties :  The 
complaint  and  the  notice  of  lis  pendens  were  filed  on  the 
23d  of  January,  1862;  Peter  A.  Toungblood,  who  then 
owned  the  legal  title  of  record,  being  mentioned  in  both  as 
a  defendant.  On  the  24th  of  January  the  summons  was 
served  on  the  defendant  Tomlinson,  and  on  the  25th  on  other 
defendants.  On  the  29th  of  January  an  order  was  made, 
requiring  service  of  the  summons  to  be  made  on  the  defend- 
fendant  Youngblood  as  a  non-resident  residing  isx  New  Jer« 

Yoj,.  XXXVIII,  41 
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86y,  by  publication  for  six  weeks.  The  purchaser's  sole  ob- 
jection to  the  title  was  that,  before  such  service  on  Youngblood 
by  publication  was  complete,  a  conveyance  of  the  legal  title  in 
the  premises  from  him  to  one  who  had  not  been  made  a  party 
to  the  suit  was  duly  recorded.  Such  transfer  was  in  fact  re^ 
corded  on  the  1st  day  of  February,  1862,  after  the  filing  of 
the  complaint  an,d  notice  of  Its  pendens,  after  the  actual 
service  of  summons  on  several  parties,  and  after  the  order 
for  publtbation.  The  conveyance  of  the  legal  title,  before 
mentioned,  was  proved  on  the  24th  of  January ;  the  record 
BO  showing. 

Joseph  H.  Choate,  for  the  appellant. 

J.  N.  Bdlestter,  purchaser,  in  person. 

'  By  the  Courty  Leonard,  J.  The  court  is  deemed  to  have 
acquired  jurisdiction,  and  to  have  the  control  of  all  subse- 
quent proceedings,  in  a  civil  action,  only  from  the  time  of 
the  service  of  the  summons.     {Code,  §  139.) 

Where  the  service  is  by  publication,  the  summons  is  not 
deemed  to  be  complete  until  the  expiration  of  the  time  pre- 
scribed ioT  publication.     {Code,  §  137.) 

Notice  of  the  pepdency  of  an  action  has  no  effect  until 
the  action  is  commenced.  Notice  cannot  be  given  of  a  fact 
which  does  not  exist.  Hence,  although  the  code  (§  132)  per- 
mits such  a  notice  to  be  filed  at  the  time  of  filing  the  com- 
plaint, it  can  only  be  effectual  for  the  purpose  intended  from 
the  time  it  becomes  really  a  notice  of  the  fact  that  an  action 
has  been  commenced.  Prior  to  the  service  of  the  summons 
the  court  has  acquired  no  jurisdiction,  and  has  no  control 
over  any  proceedings  in  the  action,  except  in  cases  where 
there  has  been  a  voluntary  appearance. 

For  these  reasons,  the  grantee  of  land  is  not  charged  with 
constructive  notice  of  the  commencement  of  an  action  for 
foredoBure,  although  a  lis  pendens  haa  been  filed,  unless  the 
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summons  has  been  served  on  his  grantor  before  the  convey- 
anoe  of  the  land. 

This  embarrassment  in  foreclosure  cases  has  been  cured  by 
an  act  of  the  legislature  passed  since  this  action  was  com- 
menced ;  but  it  has  no  retroactive  effect  to  cure  the  diffi- 
culty here. 

The  order  must  be  affirmed,  with  $10  cost  of  appeal 

[Niw  ToRK  Gbnbbal  TxBMt  Ifo76mber  8, 1862.  Inffrahamt  Leonard  and 
Barnard,  JoBtices.] 


OOLWELL  rs.  LaWBENOE  &  FOULKS. 

Where  a  complaint  averred  an  assignment  by  an  insolvent  partnership  firm  to 
the  plaintiff,  in  trust  for  the  benefit  of  credit6rs,  and  the  defendants  on  the 
trial  admitted  the  execation  of  the  assignment  as  averred  in  the  complaint ; 
Jffeld  that  the  defendants  were  precluded  f^om  afterwards  raising  the  oljoo- 
tion  that  the  assignment  was  not  executed  by  all  the  partners. 

ffeldf  also^  that  the  objection  was  one  which  should  have  been  made  on  the 
trial,  because  the  want  of  signature  of  one  of  the  partners  might  have 
been  remedied  by  proof  of  his  assent  to  the  signature  of  the  firm. 

Where  a  contract  for  doing  a  piece  of  work  in  building  a  vessel,  contained  a 
stipulation  for  the  completion  of  the  work  on  or  before  a  specified  time, 
"  under  a  forfeiture  of  one  hundred  dollars  per  day  for  each  and  every  day 
after  the  above  date,  until  the  same  is  completed,"  ffM  that  the  sum 
specified  was  not  to  be  deemed  liquidated  damages. 

Ths  case  of  (7otfAea2  v.  l^aJmage,  (6  SM.  661,)  distinguished  Arom  the  present 
case. 

Where  the  contract  is  of  such  a  character  that  it  can  be  separted,  as  to  per- 
formance, so  as  to  admit  of  an  assessment  of  damages  for  a  breach  of  one 
part,  and  not  the  other,  the  party  should  not,  for  a  trifling  omission,  be 
made  responsible  for  the  whole  amount  of  damages  specified. 

The  testimony  of  an  expert  is  admissible  to  explain  technical  terms  in  a  con* 
tract ;  also  to  explain  the  meaning  of  provisions  used  in  a  specification  for 
building  steam  engines. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.     The  plaintiff^  as  assignee  of  the  limited  part- 
nership of  Berkbegks  ^  Hodges,  sued  the  defendants  to  re* 
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recover  an  amount  due  for  Bteam'engine  work.  The  plaintiff's 
demand  was  twofold :  Ist.  For  a  balance  due  on  a  contract 
job,  and  some  extras  connected  therewith,  amounting  to 
$2064.62.  2d.  For  an  amount  of  a  bill  for  alterations  and 
additions,  made  on  changing  the  form  or  construction  of  a 
plan  of  two  engines  from  being  disconnected,  into  being  con- 
nected. Amount  $1283.35.  Total  claim  $3347.97.  The 
following  facts  were  found  by  the  referee.  First  That  on 
the  28th  day  of  May,  1857,  George  Birkbeck,  jun.,  John 
Birkbeck  and  Andrew  B.  Hodges,  and  one  Grahams  Polly, 
were  copartners  in  trade,  doing  business  in  the  city  of  New 
York,  as  machinists  and  boiler  makers,  under  a  limited  co- 
partnership under  the  statute,  under  the  firm  name  of  Birk- 
becks  &  Hodges ;  in  which  copartnership  George  Birkbeck, 
jun.,  John  Birkbeck  and  Andrew  B.  Hodges  were  general 
partners,  and  said  Grahams  Polly  was  a  special  partner,  and 
that  on  the  day  last  aforesaid  the  defendants  were  copartners, 
engaged  in  ship  and  steamboat  building  in  the  city  of 
Brooklyn,  under  the  firm  name  of  Lawrence  &  Foulks. 
Second,  That  on  the  day  last  aforesaid  the  defendants  being 
engaged  in  building  a  certain  steamboat,  (called  the  General 
Concha,)  entered  into  an  agreement  in  writing  in  their  firm 
name  with  said  firm  of  Birkbecks  &  Hodges,  in  the  words  and 
figures  following,  viz :  "This  agreement,  made  at  New  York 
this  28th  day  of  May,  1857,  between  Lawrence  &  Foulks  of 
Brooklyn,  of  the  first  part,  and  Birkbecks  &  Hodges  of  the 
city  of  New  York,  of  the  second  part,  witnesseth :  That  the 
said  Birkbecks  &  Hodges  agree,  for  and  in  consideration  of 
the  sum  of  money  hereinafter  mentioned,  to  furnish  the  ma- 
terials, build  and  put  up  complete,  on  board  a  boat  to  be 
furnished  by  the  parties  of  the  first  part,  two  inclined  con- 
densing steam  engines,  with  one  boiler,  and  wooden  water 
wheels,  without  iron  rims,  all  as  per  our  letter  under  date  of 
May  8,  1857,  and  to  the  satisfaction  of  the  parties  of  the 
first  part,  or  other  competent  judges,  and  to  have  the  same 
completed,  read^  for  steam,  on  or  before  the  15th  October 
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next,  under  a  forfeiture  of  one  hundred  dollars  per  day  for 
each  and  every  day  after  the  above  date,  until  the  same  is 
completed  as  above.  And  this  last  obligation  of  forfeiture 
is  not  to  be  binding  on  the  parties  of  the  i^ond  part,  if  a 
fire  should  destroy  any  of  the  parts  of  the  machinery  or  hull. 
In  consideration  of  the  faithful  performance  of  the  above  by 
the  parties  of  the  second  part,  the  parties  of  the  first  part 
agree  to  pay  for  the  same  the  sum  of  eight  thousand  dollars, 
$8000.  In  testimony  whereof,  we  have  hereunto  set  our 
hands  at  the  city  of  New  York,  on  the  day  and  year  above 
written.  (Signed)  Lawrence  &  Foulks."  Third.  That 
said  Birkbecks  &  Hodges  entered  upon  the  performance  of 
aforesaid  contract,  pending  which  work  divers  alterations 
were  made,  and  materials  furnished,  at  the  request  of  said 
Lawrence  &  Poulks,  and  under  their  agreement  to  pay  there- 
for, in  addition  to  said  sum  of  $8000.  That  said  work, 
provided  for  in  aforesaid  contract  of  28th  of  May,  and  letter 
of  8th  May,  1857,  was  not  finished  and  completed  by  said 
Birkbecks  &  Hodges  until  about  the  middle  of  February, 
1858.  Fourth,  That  on  or  about  the  26th  day  of  December, 
1857,  the  said  Birkbecks  &  Hodges,  and  Lawrence  &  Foulks, 
adjusted  the  amount  due  the  former  for  work  up  to  that 
time  done  on  said  boat,  the  General  Concha,  at  the  sum  of 
$1675.39,  allowing  the  latter  the  sum  of  $8000  for  work 
done  upon  a  steamboat  called  the  Virginia.  Fifth.  That 
there  is  due  and  owing  from  the  defendants  the  further  sum 
of  $173.35,  for  work  done  and  materials  furnished  upon  and 
for  said  General  Concha,  after  said  26th  December,  1857,  by 
said  Birkbecks  &  Hodges.  Sixth,  That  there  is  due  and 
owing  (and  was  so  before  the  25th  day  of  September,  1858,) 
to  the  said  Lawrence  &  Foulks  by  the  said  Birkbecks  & 
Hodges,  (over  and  above  aforesaid  $8000,  allowed  them  on 
aforesaid  adjustment.)  the  sum  of  $781.68.  Seventh.  That 
on  about  the  25th  day  of  September,  1858,  the  said  limited 
copartnership  of  Birkbecks  &  Hodges,  (composed  as  afore- 
said,) under  their  hands  and  seals,  duly  assigned,  transferred 
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and  set  over  to  the  plaintiff,  Joseph  Colwell,  all  their  part- 
nership effects  and  assets— all  claims,  dues  and  demands 
owing  them,  including  the  said  indebtedness  of  the  defend* 
ants ;  said  assignment  being  made  for  the  benefit  of  the  cred- 
itors of  Birkbecks  &  Hodges.  Eighth.  That  by  vir^e  of 
said  assignment,  the  plaintiff  became  the  lawful  owner  and 
holder  of  the  claim  and  demand  in  this  action,  against  the 
defendants,  and  still  is  such  owner  and  holder.  And^  as 
conclusions  of  law,  the  referee  held  and  decided  that  the 
defendants  were  entitled  to  offset  the  said  amount  of  $781.61, 
found  due  them,  against  the  amount  of  $1676.39,  and 
$173.35,  (in  the  aggregate,  $1849.73,)  found  due  Birkbecks 
&  Hodges.  Ninth.  That  the  plaintiff  was  entitled  to  recover 
of  and  from  the  defendants  the  sum  of  $1255.40,  with  costs. 

On  the  trial,  Joseph  Belknap^  a  witness  for  the  plaintiff, 
testified  that  he  was  an  engineer^  and  had  been  for  about  25 
years,  and  had  had  extensive  business ;  was  one  of  the  firm 
of  Cunningham,  Belknap  &  Co. ;  had  300  men  in  employ 
at  once.  Being  shown  exhibit  No,  14,  and  specification  and 
contract  in  answer^  he  testified :  '^  They  do  not  call  for  con- 
necting the  engines  by  a  center  shaft."  The  answer  was 
taken  subject  to  the  defendants'  objection,  that  it  was  a 
question  of  law. 

Judgment  being  entered  upon  the  report,  the  defendants 
appealed. 

John  S.  McCuUohy  for  the  appellants. 

D.  McMahon^  for  the  respondent. 

By  the  Court,  Inqrahah,  F.  J.  This  action  was  brought 
by  the  assignee  of  an  insolvent  firm,  to  recover  moneys  duo 
upon  contracts  with  the  firm  for  work,  &c.  The  case  was 
referred,  and  the  referee  has  reported  for  the  plaintiff.  The 
various  exceptions  taken  by  the  defendants  will  be  noticed  in 
the  order  in  which  they  were  submitted  in  the  defendants' 
points. 
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1st.  The  defendants  object  to  the  plaintiff's  title  under  the 
assignment,  upon  the  ground  that  the  assignment  was  i^ot  ex- 
ecuted by  all  thepartners*  Whatever  force  there  would  have 
been  in  this  objection  if  properly  presented,  the  defendants 
cannot  receive  any  benefit  from  it  in  this  action.  When  the 
assignment  was  offered  to  be  proved,  its  execution  as  averred 
in  the  complaint  was  admitted*  This  admission  concludes 
the  defendants.  The  objection  also  is  one  which  should  have 
been  made  on  the  trial,  because  the  want  of  signature  of  one 
of  the  defendants  might  have  been  remedied -by  proof  of  his 
assent  to  the  signature  of  the  firm,  and  which  was  in  fact 
proven. 

2d.  It  is  objected  that  there  was  an  implied  warranty  that 
the  article  should  be  fit  for  the  purpose  contemplated^  and 
that  the  defendants  were  entitled  to  recover  a  claim  for  extra 
charges  caused  by  the  non-performance  of  the  assignors'  con- 
tract. There  is  no  special  finding  of  the  referee  as  to  this 
item.  He  allowed  the  defendants  an  offset  of  $781.68.  Of 
what  this  sUm  was  composed  it  is  not  easy  for  us  to  discover; 
nor  is  it  material.  The  ^evidence  as  to  the  perforlnance  of 
the  contract  by  the  plaintiff's  assignors,  of  the  waiver  of  that 
performance  and  extension  of  time  for  performance,  as  well 
as  the  value  and  amount  of  the  defendants'  set-off,  raised 
questions  of  fact  for  the  decision  of  the  referee.  Even  if  we 
differed  from  him  on  such  finding,  the  evidence  is  of  that 
character  to  render  his  finding  conclusive. 

3d.  It  is  objected  that  the  damages  for  non-^performance  of 
the  contract  within  the  stipulated  time  were  liquidated  dam- 
ages, and  that  the  defendants  were  entitled  to  recover  these 
damages  at  one  hundred  dollars  per  diem#  Independent  of 
the  provision  of  the  contract  making  this  a  forfeiture,  I  think 
the  cases  do  tiot  warrant  the  conclusion  that  this  amount  was 
to  be  considered  as  liquidated  damages.  The  case  which 
throws  most  doubt  upon  this  question  is  that  of  Cotheal  v. 
TcUmagey  (5  Seldeuj  551))  but  in  that  case  the  contract 
was  of  that  particular  character  which  could  not  be  separated 


g48  CASES  m  THE  SUPBEME  GOUBT. 

Colwell  9.  LAwrence. 

88  to  perfonnanoe^  so  as  to  assess  damages  for  a  breach  of  one 
part  and  not  the  other.  The  judge  said,  in  referring  to  that 
case,  '^  from  the  nature  of  the  adventure,  the  amount  of 
gain  by  a  strict  performance  of  the  contract  could  not  be 
foretold,  and  the  amount  of  loss  could  not  be  ascertained  by 
proof.  The  liquidation  of  the  damages  by  contract  between 
the  parties  was  therefore  prudent  and  reasonable."  Here  the 
contract  was  for  doing  a  piece  of  work  in  building  a  vesseL  The 
defect  in  completion  might  have  been  a  hinge,  or  a  lock,  or  some 
trifling  matter  which  a  very  little  expense  would  l^medy,  and 
consequently  a  very  small  amount  of  damage  would  be  the 
result.  To  hold,  under  such  circumstances,  that  this  would 
warrant  the  recovery  of  the  amount  of  damages  named  as 
liquidated  would  operate  very  severely,  and  should  require  a 
clear  expression  of  the  intent  of  the  parties.  The  distinction 
between  this  and  the  case  above  referred  to  is,  that  here  the 
damage  can  be  easily  ascertained,  and  should  have  been  rem- 
edied by  the  defendants  instead  of  asking  for  a  daily  penalty 
for  the  non-performance.  Selden,  J.  says,  in  Coiheal  v.  Tal" 
magcy  "  The  only  plausible  ground  for  withholding  the  doc- 
trine (of  liquidated  damages)  is  that  the  party  might  be  made 
responsible  for  the  whole  amount  of  damages  for  the  breach 
of  an  unimportant  part  of  his  contract,  and  so  be  made  to 
pay  a  sum  by  way  of  damages  grossly  disproportionate  to 
the  injury  sustained  by  the  other  party."  This  I  suppose  to 
be  the  true  rule  as  it  is  to  be  drawn  from  the  code,  and  the 
application  of  this  rule  to  the  present  case  would  sustain  the 
finding  of  the  referee. 

I  am  free  to  say  that  I  have  never  been  able  to  see  the  pro- 
priety of  denying  to  the  parties  in  any  case  the  right  to  fix 
the  amount  of  damages  to  be  recovered  in  case  of  non-per- 
formance of  a  contract,  and  have  always  thought  where  the 
parties  have  agreed  on  a  sum  which  they  say  shall  be  liqui- 
dated damages,  that  they  should  be  held  to  their  contract  as 
they  make  it.  There  will  now  and  then  be  an  apparently 
hard  case,  but  the  establishment  of  such  a  rule  when  clearly 
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nnderstood,  would  make  parties  more  careful  iu  making  con« 
tracts,  and  would  relieve  the  courts  from  many  gross  contra- 
dictions, which  now  exist  in  the  cases  on  this  subject.  We 
do  not  feel  at  liberty  to  adopt  this  as  the  rule  in  all  cases, 
with  the  decisions  before  us,  and  must  leave  it  to  the  higher 
court,  if  it  should  think  it  best,  to  overrule  these  decisions. 

4th.  Whether  or  not  there  was  an  adjustment  of  the  amount 
due  between  the  parties,  was  a  question  of  fact  for  the  referee. 
His  finding  is  consistent  with  the  evidence. 

5th.  The  same  remarks  apply  to  the  alleged  counter-claim 
for  extra  charges  of  work  on  "  The  Vii^nia.'* 

6th.  The  ruling  of  the  referee  as  to  the  conversations  in 
r^ard  to  the  Concha,  prior  to  the  written  contract,  was  not 
erroneous.  Those  conversations  were  merged  in  the  written 
contract.  They  were  in  no  sense  admissible,  unless  to  ex- 
plain some  terms  which  could  not  be  otherwise  understood. 
No  such  object  was  avowed,  and  it  is  clear  that  no  such  rea- 
son existed  to  admit  the  testimony. 

7th.  The  question  put  to  Belknap  was  one  put  to  an  expert 
on  a  matter  with  which  the  court  or  jury  could  not  be  sup- 
posed to  be  conversant,  and  as  such  was  admissible.  Such 
evidence  is  admissible  to  explain  technical  terms  in  a  contract, 
and  also,  as  in  this  case,  to  explain  the  meaning  of  provisions 
used  in  a  specification. 

My  conclusion  is  that  the  referee  committed  no  error  which 
calls  for  a  reversal  of  this  judgment. 

Judgment  affirmed,  with  costs. 

[Kiw  York  Gihibal  Tbrm,  NoTember  8, 1862.  Ingraham,  Leonard  and 
Peckham^  Jiutices.] 
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Stockwell  v8.  Yeitch  and  Hillieb. 

The  84th  flection  of  the  act  of  March  80, 1860,  in  relation  to  the  asseesment 
and  collection  of  taxes  in  the  city  of  New  Tork,  d&c.  {Laws  of  1860,  p.  188,) 
authorizing  a  levy,  for  a  tax,  upon  the  goods  and  chattels  of  the  person 
against  whom  a  warrant  is  issued,  or  upon  goods  and  chattels  in  his  possea- 
sion,  Ac.  was  not  Intended  to  cover  a  mere  conatractive  posaession,  where 
Uiere  is  not  a  sole  and  actual  possession. 

The  act  is  to  he  construed  strictly,  and  no  property  which  is  not  actually  in 
possession  of  the  party  who  is  taxed  should  he  held  liahle  to  seizure. 

If  the  property  does  not  belong  to  the  person  aascissed,  it  must  be  solely  in 
bis  posseesioUi 

THIS  is  an  action  brought  to  recovei'  possession  of  personal 
property,  commenced  July  8,  1858.  The  plaintiff,  a 
resident  of  Kentucky,  was  the  owner  of  ten  barrels  of  whisky^ 
which  he  consigned  for  sale,  on  his  account,  to  the  firm  of 
Purdue  &  Ward,  consisting  of  John  Purdue  and  John  S^ 
Ward,  commission  merchants,  New  York.  Purdue  &  Ward 
placed  the  goods  on  storage,  subject  to  their  order,  or  that  of 
the  plaintiff,  with  John  H.  Brust,  who  had  a  place  of  busi- 
ness in  the  -same  building,  but  independent  of  Purdue  ds 
Ward.  While  the  goods  were  thus  situated  they  were  seized 
by  the  defendant  Hillier  and  placed  in  possession  of  the  other 
defendant,  for  sale  by  him,  under  a  distress  warrant  for  the 
collection  of  a  tax  for  the  year  1857,  against  Purdue  individ- 
ually ;  whereupon,  after  demand  made,  the  plaintiff  brought 
this  action.  The  answer  of  the  defendants  substantially 
justified  the  taking  and  detention,  \inder  the  distress  war- 
rant, of  the  property  in  question  as  the  property  of  Purdue, 
and  in  his  possession.  In  relation  to  the  tax  against  Purdue, 
the  following  facts  appeared :  Frofti  the  fall  of  1866  to  the 
time  of  the  trial,  Purdue  was  a  resident  of  the  state  of 
Indiana,  and  was  in  partnership  with  John  S.  Ward,  in 
Brooklyn.  In  1857  (the  year  in  which  the  tax  in  question 
was  laid  against  him)  he  had  no  property  or  money  invested 
in  the  city  and  county  of  New  York,  and  did  not  reside 
there,  nor  had  he  or  Purdue  &  Ward  any  place  of  business 
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in  the  city  or  in  the  state  of  New  York.  Indeed,  from  the 
fall  of  1856,  up  to  the  time  of  the  trial,  he  had  not  been  in 
business  on  his  own  account,  either  in  New  York  or  Brook- 
lyn. In  the  spring  of  1858,  Purdue  &  Ward  opened  an 
office  for  the  reception  of  orders  &c.  at  39  Pearl  street,  their 
business  being  still  conducted  in  Brooklyn,  and  during  that 
spring  the  ten  barrels  of  whisky  in  question  belonging  to  the 
plaintiff  were  shipped  to  New  York,  to  the  care  of  Purdue 
&  Ward,  consignees  and  agents  of  the  plaintiff,  to  sell,  or 
subject  to  his  order,  should  he  see  fit  to  put  it  in  other  hands. 
Purdue  &  Ward,  as  before  stated,  stored  the  property  with 
Brust,  in  whose  possession  it  was  seized.  Purdue  &  Ward 
had  no  property  or  interest  in  the  whisky.  The  tax  against 
Purdue  was  for  the  year  1867,  and  was  imposed  upon  him  in 
terms  as  a  non-resident,  under  the  law  of  1865.  {Laws  of 
1855,  oAi  37.)  The  testimony  being  closed,  the  court  in- 
structed the  jury  that  it  was  the  intent  and  meaning  of  the 
statute  that  where  an  individual  was  assessed  and  taxed,  the 
tax  should  be  collected  exclusively  from  his  individual  prop- 
erty, and  could  not  be  collected  from  property  in  which  he 
was  jointly  interested  with  another ;  and  that  in  this  case 
the  property  not  being  his,  nor  in  his  possession,  the  consta- 
ble had  no  right  to  levy  upon  it,  nor  could  he  levy  upon  it  as 
the  copartnership  property  of  Purdue  &  Ward,  under  a  war- 
rant against  Purdae  individually ;  and  that  they  should  find 
a  verdict  for  the  plaintiff :  to  which  the  defendants'  counsel 
excepted.  The  jury  thereupon  rendered  a  verdict  for  the 
plaintiff,  and  assessed  the  value  of  the  goods  levied  upon  at 
$400 ;  and  the  court  thereupon  ordered  entry  of  judgment 
upon  the  verdict  to  be  suspended,  and  that  the  defendants* 
exceptions  should  be  heard  ill  the  first  instance  at  the  general 
term  of  the  court. 

A.  R.  DyeUy  for  the  plaintiff. 

Henry  E.  Anderson^  for  the  defendants. 
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By  the  Court,  Inobaham,  P.  J.  The  amended  statute 
(see  act  of  1850,  p,  194,  §  34,)  authorizes  a  levy,  for  a  tax, 
upon  the  goods  and  chattels  of  the  person  against  whom  the 
warrant  issued,  or  goods  and  chattels  in  his  possession,  where- 
soever the  same  shall  be  found  within  the  city ;  and  provides 
thai  no  claim  of  property  to  be  made  to  such  goods  and 
chattels  so  found  in  the  possession  of  the  said  party,  shall 
be  available  to  prevent  a  sale,  (a)  To  come  within  these 
provisions,  the  property  levied  on  must  be  either  the  property 
of  the  person  assessed,  or  the  goods  must  be  actually  in  the 
possession  of  such  person. 

In  the  present  case,  the  goods  were  consigned  to  a  firm  in 
the  city  of  New  York,  of  which  the  person  assessed  was  a 
member.  >  He  did  not  have  the  actual  possession  of  the  prop- 
erty. It  was  only  constructively  that  he  could  have  even  a 
partial  possession  with  another.  The  officer  having  the  war- 
rant had  no  authority  to  take  the  property  from  the  posses- 
sion of  the  other  partner,  and  in  doing  so  he  was  a  trespasser. 
The  law  did  not  provide  for  such  a  case.  Nor  do  I  think  it 
was  intended  to  cover  a  mere  constructive  possession  where 
there  was  not  a  sole  and  actual  possession.  Oppressive  as 
such  a  law  is,  it  should  be  construed  strictly,  and  no  property 
which  is  not  actually  in  possession  of  the  party  who  is  taxed 
should  be  held  liable  to  seizure. 

I  am  of  the  opinion  that  if  the  property  does  not  belong 
to  the  person  assessed,  it  must  be  solely  in  his  possession. 
The  case  of  Sheldon  v.  Van  Buakirk,  (2  Comat.  473,)  was 

(a)  This  act  is  amended  by  the  act  of  February  27, 1856,  which  declares 
that  all  persons  and  associations  doing  business  in  the  state  of  New  Tork,  as 
merchants,  bankers  or  otherwise,  either  as  principals  or  partners,  whether 
special  or  otherwise,  and  nci  retidents  of  this  stcUe^  shall  be  assessed  and 
taxed  on  all  sums  invested  in  any  manner  in  said  business,  the  same  as  if 
they  were  residents  of  this  state ;  and  that  said  taxes  shall  be  collected  f^om 
the  property  of  the  firms,  persons  or  associations  to  which  they  severally 

belong.    {LawioflSb6,€h.97,) 

>^  Bepobtbb. 
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Sctaular  v,  Hudson  River  Bail  Road  Company. 


one  ill  which  the  property  was  proved  to  be  in  the  posBession 
of  the  person  against  whom  the  warrant  issaed,  and  is  not 
applicable  to  this  case. 

Th^  judgment  should  be  a£Glnned. 

[New  York  Oinbsal  Tbrm,  NoTember  8, 1862.    Inffraham,  Leomard  and 
Peekham,  JosUcea.] 


ScHULAR  V8.  The  Hudson  Biveb  Bail  Boad  Coi^pany. 

• 

In  an  action  for  an  ii^nry  to  property)  alleged  in  the  complaint  to  have 
been  caused  by  the  negligence  of  the  defendant's  agents,  an  answer  deny- 
ing every  allegation  in  the  complaint  puts  in  issue  the  defendant's  liability  ; 
and  it  is  not  necessary  to  a?er  that  the  ii\jury  was  done  by  other  persons, 
who  were  responsible  therefor,  and  not  the  defendant. 

D.  &  M.  had  an  absolute  contract  with  a  rail  road  company  to  draw  its  cars, 
over  a  certain  portion  of  the  road,  to  furnish  the  horses  and  drivers  for  that 
purpose,  and  to  assume  the  entire  control  of  the  work.  Held  that  while 
n.  &,  M.  were  in  the  performance  of  this  contract,  the  rail  road  company 
could  not  be  made  liable  for  the  negligent  acts  of  D.  &  M.'s  employees. 

MOTION  for  a  new  trial,  on  a  case  and  exceptions.  The 
action  was  to  recover  damages  for  an  injury  done  to  the 
plaintiff's  horse  and  wagon,  by  means  of  a  collision  with  one  of 
the  cars  of  the  defendant  in  a  sti*eet  in  the  city  of  New  York, 
alleged  to  have  been  caused  by  the  negligence  of  the  defend- 
ant's agents.     The  answer  was  a  general  denial. 

The  injury  complained  of  resulted  exclusively  from  the 
inattention  of  the  car  driver.  His  was  the  on]y  negligence 
proved  or  suggested.  The  driver  was  in  the  employ  of  Davis 
&  Myers,  who  had  contracted  to  haul  the  cars  for  the  de- 
fendant, with  their  own  horses,  equipage  and  drivers.  He 
was  hired  by  them,  received  his  pay  from  them,  was  under 
their  control,  and  looked  to  them  for  directions.  He  was  in 
sole  charge  of  the  car  at  the  time ;  no  other  help  on  the  car. 
The  contract  showed  an  independent  employment  by  Davis 
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&  Myers,  as  contractors  to  do  certain  work,  as  directed  by 
the  superintendent  of  the  company.  The  character  of  the 
work  was  specified  in  the  contract,  the  place  where  it  was 
to  be  performed  and  the  time  in  which  it  was  to  be  done, 
and  the  compensation,  which  was  '^  by  the  job."  The  con- 
tractors were  to  furnish  all  the  drivers,  and  to  indemnify  the 
company  against  all  claims  like  the  present.  TEey  also  agreed 
to  discharge  any  driver  on  request  of  the  superintendent ; 
but  there  was  no  method  of  enforcing  such  discharge,  except 
by  terminating  the  contract.  The  company  were  not  to  hire 
or  pay  the  drivers,  and  could  not  discharge  them.  Nor  had 
the  company  any  control  of  the  driver  when  at  work,  nor 
of  the  speed  of  the  car  or  the  mode  of  driving.  The  com- 
pany might  direct  what  cars  should  be  hauled  and  to  what 
stations,  but  their  only  control  oner  the  manner  in  which  the 
contractors  performed  the  work  was  by  their  power  to  ter- 
minate the  contract.  The  defendant  claimed  that  under 
these  circumstances  the  action  should  have  been  brought 
against  Davis  &  Myers,  and  not  against  the  rail  road  com- 
pany.    The  plaintiff  was  nonsuited,  on  the  trial 

J.  C.  Van  Loon  J  for  the  plaintiff,  cited  Mayor  dc.  of  New 
York  V.  Bailey y  2  Denio^  433 ;  Bush  v.  Steinmany  1  Boa,  d 
Fid.  404;  4  Ohio  Rep.  399 ;  2  K  D.  Smith,  254;  15  Pick. 
297;  23  id.  24;  19  N.  H.  Rep.  13^. 

9 

T.  M.  North,  for  the  defendant,  cited  Blake  v.  Ferris, 
1  8eld.  48,  56,  57  and  ca^es  there  cited;  Weyant  v.  N.^Y. 
and  Harlem  Rail  Road  Co.,  3  Duer,  360 ;  Pack  v.  Mayor 
dc.  of  New  York,  4  8eld.  222 ;  Kelly  v.  The  Same,  1  Kern. 
432;  NoHon  v.  Wiswall,  26  Barb.  618;  BlackweU  v.  The 
Same,  24  id.  355 ;  Gourdier  v.  Cormack,  2  K  !D.  Smith, 
254;  Felton  v.  Deud,  22  Verm.  Rep.  170;  Scott  v.  Mayor 
dc,  37  Eng.  Law  and  Eq.  Rep.  496 ;  Sadler  v.  Eenlock, 
30  id.  167;  Reedie  v.  London  and  N.  W.  R.  Co.,  4  Eocch. 
Rep.  258. 
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By  the  Courts  Ingbaham,  P.  J.  The  plaintiff's  horse  and 
wagon  were  injured  by  a  collision  with  a  car  of  the  defend- 
ant at  the  comer  of  Hudson  and  Canal  streets,  in  the  city  of 
New  York.  The  defense  was  that  the  cars  of  the  defendant 
were  driven  by  men  in  the  employ  of  Davis  &  Myers,  under 
a  contract  with  them,  and  that  they  were  responsible,  and 
not  the  defendant.     The  plaintiff  was  nonsuited  on  the  trial. 

The  first  objection  is  to  the  sufSciency  of  the  answer  to 
admit  of  this  defense.  The  answer  denies  every  allegation  in 
the  complaint.  The  complaint  charges  that  the  agent  of 
the  defendant  was  driving  the  car,  and  caused  the  collision. 
A  denial  of  this  fact  puts  in  issue  the  defendant's  liability, 
and  it  was  not  necessary  to  aver  the  contract  with  Davis  & 
Myers.  Even  if  it  was  necessary,  we  think  it  was  sufficient- 
ly averred  in  the  answer. 

The  other  question  is  whether  the  contract  with  Davis  & 
Myers  relieved  the  defendant  from  liability  arising  from  the 
acts  of  one  of  the  employees  of  Davis  &  Myers.  They  had 
an  absolute  contract  with  the  company  to  draw  the  cars,  to 
furnish  the  horses  and  drivers,  and  to  assume  the  entire  con- 
trol. "While  those  persons  were  in  the  performance  of  their 
contract,  I  see  no  ground  upon  which  the  defendant  could 
be  made  responsible,  under  the  decisions  in  Blake  v.  Ferris^ 
(1  Seld.  48 ;)  Pack  v.  Mayor  Ac.  of  New  York,  (4  id.  222 ;) 
Kelly  V.  The  Same,  (1  Kern,  432,)  and  other  cases  which 
might  be  cited.  The  defendant  had  nothing  to  do  with  the 
driving  of  this  car,  any  more  than  the  parties  in  the  cases 
cited  had  to  do  with  the  work  which  they  had  contracted  to 
have  done  for  them.  The  right  to  control  the  contractor  or 
to  terminate  the  contract,  if  the  work  was  not  done  to  the 
satisfaction  of  the  defendant,  does  not  alter  the  liability, 
according  to  the  decision  of  the  court  of  appeals  in  the  case 
of  Pack  V.  The  Mayor  dtc,  of  New  York.  In  that  case, 
upon  the  second  trial,  I  thought  that  inasmuch  as  the  con- 
tract placed  the  work  under  the  control  of  the  street  com- 
missioner, a  different  rule  might  be  adopted.     But  Mason,  J. 
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in  that  case,  said,  '^  The  clause  does  not  constitute  the  work- 
man any  more  the  immediate  agent  or  servant  of  the  defend- 
ants than  if  such  provision  was  not  inserted  in  the  contract/' 

I  see  no  difference  between  the  liability  in  this  case  and 
that  which  arises  from  an  injury  in  building  the  road.  If 
done  under  a  contract,  it  has  been  repeatedly  held  that  the 
company  was  not  liable. 

The  judgment  should  be  affirmed. 

[Nb^  Tork  Obvbral  Tbrx,  NoYember  S,  1862.  IngraJuimj  Leonard  and 
Peekhamj  Jostices.] 


COOKIKGHAM  V8.  LaSHER. 

Where  one  copartner  makes  a  sale  or  disposition  of  the  partnership  property, 
in  his  own  name,  and  without  disclosing  the  name  of  his  copartner  or 
copartners  haring  an  interest  therein,  and  at  the  same  time  makes  a  war- 
ranty of  the  soundness  thereof,  also  in  his  own  name,  an  action  may  be 
maintained  against  him  for  a  breach  of  the  contract  of  warranty,  without 
Joining  his  copartner,  in  the  action. 

A  partner  having  made  a  contract  in  his  own  name,  and  not  fai  the  name  of 
himself  and  his  copartner,  cannot  be  allowed  to  tnm  the  other  party  to  the 
contract  over  to  a  litigation  with  a  stranger,  simply  because  the  latter  has 
an  interest  in  the  property  sold. 

APPEAL  from  a  judgment  entered  oh  the  report  of  a 
referee.  The  opinion  of  the  court  details  all  the  mate- 
rial facts.  The  referee  reported  in  favor  of  the  plaintiff  for 
$150,  besides  costs. 

J.  W.  Elseffery  for  the  plaintiff. 

J,  Olney,  for  the  defendant. 

By  the  Court,  Brown,  J.    This  action  is  brought  to  re- 
cover damages  for  a  breach  of  a  contract  of  warranty,  made 
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upon  an  exchange  of  horses,  at  Bhinebeck,  in  March,  1859. 
The  defendant,  in  his  answer,  sets  up  a  general  denial,  and 
waives  other  defenses  to  the  merits  of  the  claim,  which  need 
not  be  particularly  named,  as  they  were  disposed  of  by  the 
referee  and  are  not  made  a  ground  of  this  appeal.  The  de- 
fendant also  alleged  as  a  defense  that  at  the  time  of  the 
sxchaDge  of  the  horses,  the  defendant  and  one  Daniel  0. 
Deyeo  were  joint  owners  of  the  horses  transferred  and  sold 
to  the  plaintiff,  and  that  the  contract  of  warranty,  if  any 
was  made,  was  the  joint  contract  of  the  defendant  and  Daniel 
C.  Deyeo,  who  was  then  living  and  residing  at  Lexington  in 
the  state  of  New  York,  and  should  have  been  joined  as  a 
party  with  thfe  defendant  in  the  action,  while  said  Deyeo  and 
the  defendant  were  at  that  time  copartners  in  the  business 
of  buying,  selling,  trading  and  exchanging  horses.  The  trial 
of  the  action  was  referred  to  Ambrose  Wager,  Esq.  one  of 
the  counsellors  of  this  court,  who,  after  hearing  the  proofs, 
&c.  of  the  parties,  made  a  report  in  favor  of  the  plaintiff, 
for  the  sum  of  $150  besides  costs,  upon  which  judgment  was 
entered.  The  referee,  amongst  others,  found  the  following 
facts :  1st.  That  the  defendant  and  Daniel  C.  Deyeo,  at  the 
time  of  the  sale  and  transfer  of  the  horses  to  the  plaintiff, 
were  copartners  in  the  business  of  buying,  trading  and  sell- 
ing horses,  and  were  at  the  time  joint  owners  of  the  horses 
sold  and  transferred  to  the  plaintiff.  2d.  That  at  the  time 
of  the  transfer  and  sale  the  plaintiff  had  no  knowledge  or 
notice  of  the  copartnership  between  the  defendant  and  De- 
yoe,  or  that  they  were  joint  owners  of  the  horses  sold  to  the 
plaintiff.  And  3d.  That  the  defendant  sold  and  transferred 
the  horses  to  the  plaintiff  in  his  own  name,  and  so  also  made 
the  representations  of  warranty  mentioned  in  the  complaint. 
And  he  found,  as  his  conclusions  of  law,  that  where  one 
copartner  makes  a  sale  or  disposition  of  the  partnership 
property,  in  his  own  name,  and  without  disclosing  the  name 
of  his  copartner  or  copartners  having  an  interest  therein,  and 
at  the  same  time  makes  a  warranty  of  the  soundness  thereof, 
Voj.  XXXVin,  43 
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also  in  his  own  name,  an  action  may  be  maintained  against 
him  for  a  breach  of  the  contract  of  warranty  without  joining 
his  copartner  in  the  action.  To  this  finding  and  conclusion 
of  the  referee  the  defendant  excepted. 

The  power  of  one  copartner  to  transact  the  whole  business 
of  the  firm,  whatever  that  may  be,  and  consequently  to  bind 
his  copartner  to  the  same  extent  as  himself,  results  from 
the  contract  of  copartnership ;  for  without  such  authority 
the  business  of  the  firm  could  not  be  effectively  and  success- 
fully prosecuted.  If  that  business  is  to  buy  and  sell  goods 
and  property,  and  as  goods  and  property  are  usually  bought 
and  sold  on  credit,  any  person  who  deals  with  the  individual 
partner  has  a  right  to  consider  his  acts  as  those  of  the  com- 
pany, whoever  may  compose  it.  If  he  buys  on  credit,  the 
presumption  is  that  the  credit  is  given  to  the  firm,  and  the 
firm  are  consequently  liable  to  pay  the  debt  thus  contracted. 
A  warranty  of  the  title,  on  a  sale  of  personal  property,  is 
implied  as  an  incident  of  the  sale,  and  so  the  power  of  one 
copartner  to  make  an  express  warranty  as  to  the  quality  or 
the  quantity  of  the  goods  sold  would  be  implied,  as  neces- 
sary and  indispensable  to  the  effectual  exercise  of  his  general 
power  to  act  for  and  bind  the  firm.  The  power  of  one 
copartner  to  bind  the  firm  of  which  he  is  a  member,  in  all 
that  relates  to  its  legitimate  business,  is  but  another  expres- 
sion of  the  law  of  agency.  The  individual  copartner  is  the 
agent  for  the  firm,  and  acts  for  it  within  the  scope  of  his 
authority,  which  is  to  be  ascertained  by  reference  to  its  par- 
ticular business  and  the  powers  necessary  to  an  effectual 
prosecution  thereof.  The  case  of  Van  Keuren  v.  Parmelee^ 
(2  Comat  524,)  which  overturned  a  rule  long  prevalent  in  this 
country  and  inherited  from  the  English  courts,  rests  upon  the 
recognition  of  this  law  of  agency  in  its  application  to  copart- 
ners. It  denied  and  repudiated  the  power  of  one  copartner 
to  rescue  a  claim  from  the  operation  of  the  statute  of  limit- 
ations by  a  promise  made  after  the  dissolution  of  the  firm. 
Judge  Bronson,  in  the  opinion  of  the  court,  after  a  statement 
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of  the  facts,  says:  "This  leads  to  an  inquiry  concerning  the 
principle  on  which  each  partner  can  bind  his  associates. 
And  it  is  generally  agreed  it  is  the  law  of  agency.  Each 
partner,  when  acting  within  the  scope  of  the  partnership,  is 
deemed  to  be  the  authorized  agent  of  all  his  fellows.  The 
authority  is  presumed  from  the  nature  and  necessity  of  the 
case ;  for  without  it  third  persons  would  not  be  safe  in  deal- 
ing with  one  of  the  associates,  and  the  business  of  the  part- 
nership could  not  be  carried  on  with  success.  Now  how  long 
does  this  presumed  agency  exist  ?  Clearly  no  longer  than 
the  necessity  for  it  exists,  and  for  most  purposes  the  neces- 
sity ceases  with  the  termination  of  the  partnership."  I  refer 
to  this  principle  for  the  purpose  of  using  it  in  connection 
with  another,  which  aflfects  njitterially  the  theory  of  the  de- 
fense in  this  action.  The  proof  shows,  and  so  the  referee 
has  found,  that  the  contract  of  warranty  was  made  by  the 
defendant  in  his  own  name,  and  that  he  did  not  disclose  to 
the  plaintiff  that  he  was  acting  for  his  firm,  or  that  any  other 
person  had  any  concern  or  interest  in  the  property  sold  to 
the  plaintiff.  If  he  intended  to  share  the  responsibility  of 
what  he  was  doing  with  another,  he  was  bound  to  make  that 
known  at  the  time,  and  communicate  to  the  purchaser  the 
name  or  the  names  of  the  others  who  were  parties  to  the  con- 
tract. Having  made  the  contract  in  his  name,  and  not  in 
the  name  of  himself  and  copartner,  he  cannot  be  allowed  to 
turn  the  plaintiff  over  to  a  litigation  with  a  stranger,  simply 
because  the  latter  had  an  interest  in  the  property  sold.  The 
plaintiff's  contract  was  with  him  alone,  and  not  with  him  in 
connection  with  another,  and  for  the  breach  of  it  the  plaintiff 
may  look  to  him  alone.  "  If  a  person  would  excuse  himself 
from  responsibility  on  the  ground  of  agency,  he  must  show  that 
he  disclosed  his  principal  at  the  time  of  making  the  contract, 
and  that  he  acted  on  his  behalf,  so  as  to  enable  the  party 
with  whom  he  deals  to  have  recourse  to  his  principal  in  case 
the  agent  had  authority  to  bind  him."  (2  Ken^*B  Com.  630.) 
''A  person  contracting  as  agent  will  be  personally  responsible 
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when  at  the  time  of  making  the  contract  he  does  not  discloso 
the  fact  of  his  agency,  but  he  treats  with  the  other  as  prin* 
cipal;  and  it  follows  irresistibly  that  credit  is  given  to  him 
on  account  of  the  contract.  These  are  elementary  princi- 
ples, and  show  that  the  defendant  cannot  evade  his  personal 
liability  to  the  plaintiff,  nor  compel  him  to  bring  in  another 
person  to  divide  the  responsibility  with  him  because  the 
plaintiff  contracted  with  him  alone  and  not  with  him  as  the 
agent  of  a  copartnership,  of  which  he  is  one  of  several  mem- 
bers. In  order  to  bind  the  partnership  in  any  contract  with 
third  persons,  it  is  ordinarily  necessary  that  it  sliould  be 
made  in  the  name  of  the  firm.  And  if  made  by  one  part- 
ner, in  his  own  name  only,  it  will  ordinarily  be  binding  upon 
himself  and  not  upon  the  partnership.  There  are  exceptions 
to  this  rule  when  the  contract  is  made  by  one  partner  in  his 
own  name,  for  and  on  behalf  of  the  partnership,  or  for  the 
benefit  thereof,  and  yet  the  firm  will  be  bound  thereby." 
{Story  on  Partnership^  §  243.)  "The  non-joinder  of  a 
dormant  partner,  as  co-defendant,  cannot  even  be  pleaded  in 
abatement  when  the  plaintiff  has  no  means  of  knowing  of 
the  partnership.  For  if  I  deal  with  A.  he  cannot  in  refer- 
ence to  that  transaction  say  there  is  a  contract  between  him 
and  B.,  of  whom  I  know  nothing ;  thus  compelling  me  to  be 
a  joint  creditor  of  those  two  whose  joint  property  may  be 
scarcely  any  thing,  and  not  the  sole  creditor  of  the  only  man 
I  know.  If  the  creditor,  at  the  time  of  the  contract,  was 
ignorant  that  his  debtor  had  a  dormant  partner,  he  may  at 
his  option  sue  the  debtor  separately  or  jointly  with  the 
dormant  partner.  But  if  he  was  not  ignorant  of  that  fact, 
he  should  regularly  make  the  dormant  partner  a  co-defend- 
ant with  the  ostensible  partner.  If  he  does  not,  and  tjie 
non-joinder  is  objected  to,  it  will  be  left  to  the  jury  to  say 
with  what  parties  the  contract  was  intended  to  be  made/' 
{Gollyer  on  Partnership,  §  719.)  Numerous  authorities 
are  referred  to  in  the  notes,  and  particularly  DeMantori 


KINGS-FEBRUARY,  1863.  661 


Clapp  V,  Meserole. 


V.  Sanders  J  (1  Barn,  dk  Adol.  396.)     The  referee  in  this 
case  has  found  expressly  that  the  contract  of  warranty  was 
intended  to  be  made  between  the  plaintiff  and  the  defendant. 
The  judgment  should  be  affirmed. 

[Kings  Gbnbbal  Tbbm,  February  9,  1868.    Brown^  Serugham  and  Loit, 
Jostices.] 


EvBBETT  Clapp,  individually  and  as  administrator  &c.,  ap^ 
pellantj  vs.  Grace  C.  Meserole  and  others,  respondents. 

upon  a  settlement  of  the  accouDts  of  an  administrator  de  bonit  non,  with  the 
will  annexed,  before  the  san*ogate,  legatees  should  not  be  charged  with  the 
sums  decreed  by  the  surrogate,  to  be  paid  to  them,  respectlYely,  upon  the 
final  setlement  of  the  accounts  of  superseded  executors,  but  only  with  the 
advances  charged  to  them  in  the  will,  and  the  money  actually  received  by 
them  from  the  estate. 

A  decree  of  the  surrogate,  ascertaining  the  amount  of  money  in  the  hands  of 
executors  for  distributiou,  and  directing  in  what  manner  it  shall  be  distrib- 
uted, is  not  a  satisfaction  or  extinguishment  of  the  claims  of  those  to  whom 
the  money  is  made  payable,  to  the  extent  of  such  amounts,  respectively. 

A  provision  in  such  a  decree,  directing  the  executor  to  pay  over  the  balance 
found  to  be  in  his  hands,  in  execution  of  the  trusts  of  the  will,  is  not  a  pay- 
ment, so  as  to  discharge  him  ;  nor  is  it  a  payment,  so  as  to  exonerate  the 
fhnd  distributable  and  charge  the  person  to  whom  it  is  made  payable. 

Nothing  short  of  actual  payment,  or  some  act  of  the  distributee  to  its  pre- 
judice, will  exonerate  the  trust  fun4  from  the  claim  of  the  distributee. 

Though  the  decree  of  the  surrogate  gives  to  each  distributee  a  remedy  against 
the  executor  personally,  for  his  proportion  of  the  fhnd  found  to  be  in  the 
hands  of  the  executor,  this  is  only  cumulative,  and  will  not  impair  the 
remedy  against  the  fund  itself. 

THIS  was  an  appeal,  by  Everett  Clapp,  individually,  and 
as  administrator  de  bonis  non  with  the  will  annexed, 
of  Simon  Bichardson,  deceased,  fiy)m  a  decree  made  by  the 
surrogate  of  the  county  of  Kings,  on  a  final  settlement  of  his 
accounts.  The  opinion  of  the  court  contains  a  statement  of 
the  material  facts. 
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Jeaae  G.  Smithy  for  the  appellant. 

James  L.  Campbell,  for  the  respondenta. 

By  the  Courts  Brown,  J.  Letters  testamentary  npon  the 
last  will  and  testament  of  Simon  Bichardson  were  granted, 
on  the  26th  of  November,  1850,  by  the  surrogate  of  the  county 
of  Kings,  to  the  widow,  Ann  Richardson,  the  two  sons  of  the 
testator,  William  S.  Eichardson  and  Stephen  F.  Bichardson, 
and  to  his  brother  Marvin  Richardson.  The  widow  and  the 
two  sons  were  also  entitled  to  distributive  shares  of  his  estate. 
In  April,  1857,  the  letters  were  revoked  as  to  Marvin  Eich- 
ardson, and  the  widow  died  previous  to  the  year  1859,  leav- 
ing William  S.  and  Stephen  F.  the  executors  of  the  will. 
On  the  12th  May,  1856,  William  S.  and  Stephen  F.  Eich- 
ardson assigned  and  conveyed  all  their  interest  and  claim  in 
and  to  the  estate,  as  legatees  or  otherwise,  to  certain  persons 
through  whom  the  appellant  Everett  Clapp  became  the  owner 
of  their  right  and  interest,  previous  to  the  year  1859.  On 
the  3d  of  February,  1859,  the  appellant,  as  such  assignee, 
applied  to  the  surrogate  for  an  order  requiring  the  executors 
to  account ;  upon  the  return  of  which  Stephen  F.  Eichardson 
appeared  and  presented  his  petition  for  a  final  settlement ;  and 
such  proceedings  were  had  thereon  that  a  decree  for  such  final 
settlement  was  made  and  entered  on  the  1st  of  June,1861.  By 
this  decree  William  S.  Eichardson  and  Stephen  F.  Eichard- 
son, as  such  executors,  were  adjudged  and  decreed  to  pay  to 
Grace  C.  Meserole  and  others,  the  respondents  in  this  proceed- 
ing, respectively,  certain  sums  of  money  in  the  decree  specified 
for  their  shares  under  the  will,  from  the  assets  and  proceeds 
of  the  estate  in  the  hands  of  the  executors  for  distribution. 
On  the  14th  of  October,  1859,  while  the  proceedings  for  the 
final  accounting  were  being  had,  William  S.  and  Stephen  F. 
Eichardson  were  superseded  in  their  office  as  executors,  by 
an  order  of  the  surrogate.  And  on  the  13th  of  December  of 
the  same  year,  Everett  Clapp,  the  appellant,  was  duly  ap- 
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pointed  administrator  with  the  will  annexed,  of  the  goods, 
chattels  and  credits  of  Simon  Bichardson,  left  unadministered. 
On  the  Ist  of  July,  1861,  Everett  Olapp  as  such  administra* 
tor  was  ordered  to  render  an  account.  He  applied  for  a  final 
settlement,  and  a  decree  therefor  was  made  on  the  4th  of 
March,  1862,  from  which  this  appeal  is  taken  hy  him. 

The  distributees  entitled  to  the  estate  are  numerous,  and 
the  sums  awarded  to  each  are  specifically  set  out  in  the  de- 
cree, and  need  not  be  repeated  here.  The  error  complained 
of  does  not  consist  of  a  miscalculation  of  figures,  nor  of  the 
allowance  or  disallowance  of  any  item  of  the  administrator's 
accounts.  Ko  Exception  is  taken  to  them.  The  appellant, 
in  his  seventh  point,  alleges  that  the  decree  is  erroneous  in 
this  respect :  That  it  charges  each  legatee  only  with  the  ad- 
vances charged  to  them  in  the  will  and  the  money  actually 
received  from  the  estate'.  He  insists  they  should  be  charged 
also  with  the  sums  decreed  to  be  paid  to  them  respectively 
by  the  decree  upon  the  final  accounting  of  William  S.  and 
Stephen  F.  Bichardson,  of  the  date  of  the  1st  of  June,  1861, 
before  referred  to.  It  is  thought  and  claimed  by  the  appel- 
lant that  the  decree  for  the  sums  of  money  in  the  hands  of 
the  superseded  executors,  at  the  time  of  the  final  accounting 
by  them,  is  a  payment  and  satisfaction  pro  tanto  of  their 
shai'es  of  the  estaie.  The  distributees  have  done  nothing  to 
prejudice  or  impair  their  claim  upon  the  trust  property. 
They  have  been  passive  throughout.  There  is  no  proof  that 
any  part  of  these  moneys  has  been  paid*  Indeed  it  is  not 
alleged  they  are  paid ;  but  the  decree  ascertaining  the  balance 
of  moneys  in  the  hands  of  the  executors  for  distribution  at 
$24,646.03,  and  directing  the  manner  of  its  distribution,  is 
said  to  be  a  satisfaction  and  extinguishment  of  the  claims  of 
those  to  whom  it  is  made  payable,  to  the  extent  of  such 
amounts  respectively.  In  this  view  I  cannot  concur.  It 
must  be  borne  in  mind  that  the  primary  object  of  the  pro- 
ceeding which  resulted  in  the  decree  of  the  1st  of  June,  1861, 
was  the  final  settlement  of  the  accounts  of  the  two  Bichard- 
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sons  as  executors.  The  statute  declares  who  shall  be  con- 
cluded by  the  decree,  and  of  what  it  shall  be  conclusive. 
The  proceeding  is  a  substitute  for  the  old  action  bj  bill  filed 
bj  the  executors  for  the  settlement  of  their  accounts  and  to 
be  relieved  and  discharged  from  the  trust.  The  primary 
relief  is  sought  by  and  granted  to  them.  It  concludes  cred- 
itors, next  of  kin,  legatees  and  all  persons  interested  in  the 
estate,  upon  whom  the  process  has  been  served,  upon  the  fol- 
lowing facts  and  no  others :  1st.  That  the  charges  for  moneys 
paid  to  creditors,  next  of  kin  and  legatees,  and  for  neces- 
sary expenses,  are  correct.  2d.  That  the  executor  has  been 
charged  all  interest  for  moneys  received  by  him  and  embraced 
in  his  account,  and  for  which  he  is  accountable.  3d.  That 
the  moneys  stated  in  the  account  as  collected  were  all  that 
were  collectible  on  the  debts  stated  in  the  account,  at  the 
time  of  the  settlement.  4th.  That  the  allowances  for  de- 
crease in  the  value  of  assets,  and  the  charges  for  increase  in 
such  value,  were  correctly  made.  (2  B.  8.  34,  §  65,  2d  ed.) 
The  provision  in  the  decree  that  the  executor  pay  over  the 
balance  found  to  be  in  his  hands  in  execution  of  the  trusts  of 
the  will  is  not  a  payment.  It  is  not  a  payment  so  as  to  dis- 
charge him,  nor  is  it  a  payment  so  as  exonerate  the  fund  dis- 
tributable and  charge  the  person  to  whom  it  is  made  payable. 
The  decree  gives  to  the  distributee  a  remedy  against  the  ex- 
ecutor personally  for  his  proportion  of  the  fund  found  to  be 
in  the  hands  of  the  latter.  But  this  remedy  is  cumulative, 
and  does  not  impair  in  the  least  the  remedy  against  the  fund 
itself.  Nothing  short  of  actual  payment,  or  some  act  of  the 
distributee  to  its  prejudice,  will  exonerate  the  trust  fund 
from  the  claim  of  the  distributee.  The  theory  of  the  appel- 
lant, if  it  could  have  effect,  would  be  quite  beneficial  to  him- 
self. He  maintains  towards  the  estate  a  double  relation.  In 
his  office  of  administrator  de  bonis  non  he  is  the  trustee,  and 
as  assignees  of  the  interests  of  William  8.  and  Stephen  F., 
the  two  superseded  executors,  he  is  one  of  the  cestuia  que 
trust    If  the  unpaid  balance  found  to  be  in  their  hands  for 
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diatiibution  and  ordered  to  be  distributed  by  the  decree  of 
the  Ist  of  June,  1861,  is  to  be  deemed  paid,  then  the  moneys 
of  the  estate  in  the  hands  of  the  appellant  will  be  relieved 
and  exonerated  to  that  extent,  and  his  interest  as  assignee, 
of  the  shares  of  William  S.  and  Stephen  F.'will  be  propor- 
tionably  enlarged ;  for  he  took  their  interests  cum  onere  and 
subject  to  whatever  might  be  due  from  them  to  the  estate. 
A  judgment  is  a  bar  to  another  action  for  the  same  cause, 
but  it  is  not  a  satisfaction  of  the  claim.  It  cannot  operate 
to  change  or  impair  any  other  collateral  or  concurrent  rem- 
edy. Thus  a  judgment  upon  the  bond  with  a  mortgage  as 
collateral  does  not  impair  the  right  to  foreclose  the  mortgage. 
at  the  proper  time.  And  so  a  judgment  upon  a  covenant  to  pay 
rent  left  the  remedy  by  distress  in  full  force.  (Chtjpman  v. 
Martin,  13  John.  240.) 

The  decree  of  the  surrogate  should  be  affirmed  with  costs. 
But  for  greater  safety  it  should  also  be  declared,  in  the  order 
of  affirmance,  that  the  aumfi  of  money  mentioned  in  the  de- 
cree against  William  8.  and  Stephen  F.  Richardson,  of  the 
Ist  of  June,  1861,  are  to  be  deemed  the  undistributed  assets 
of  the  estate,  with  leave  to  any  of  the  parties  interested 
therein  to  apply  to  the  surrogate  at  any  time  hereafter  for 
further  directions  in  regard  thereto. 

[Kings  Qbnbbal  Term,  Febraary  9, 1868.  Ifmotif  Braicn  and  Lott,  Jus- 
tices.] 
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ACTION. 

1.  WTien,  and  by  wham,  U  lies, 

1.  A  mere  contractor,  though  upon  a 
public  work,  who  is  not  a  public 
officer,  is  not  liable  to  third  persons, 
for  damages  occasioned  by  the  non- 
performance of  the  obligations  of 
his  contract.    Fish  ▼.  Vodgs,      168 

2.  There  is  a  material  and  plain  dis- 
tinction between  obligations  or  du- 
ties imposed  by  law — as  upon  public 
officers — and  those  creatcni  by  con- 
tract, merely.  In  regard  to  the 
former,  they  are  created  for  the  ben- 
efit of,  and  are  due  to,  every  one  who 
has  occasion  for,  or  an  interest  in, 
their  performance;  and  hence  any 
one  who  sustains  an  injury  which  is 
peculiar  to  himself,  by  means  of 
their  non-performance,  or  their  im- 
proper performance,  may  maintain 
an  action  against  him  who  owes  the 
duty,  to  recover  the  damages  thus 
sustained.  But  as  to  the  latter,  they 
rest  between  the  contracting  parties 
alone,  and  none  but  parties,  or  priv- 
ies,  can  enforce  them,  or  maintain 
an  action  to  recover  damages  for  a 
neglect  or  reftisal  to  perform  them. 

8.  Accordingly  hM,  that  one  who  had 
entered  into  a  contract  with  the 
state,  to  keep  a  section  of  the  Erie 
canal  in  repair,  was  not  liable  to  an 
individual  who  had  sustained  dam- 
ages in  consequence  of  his  neglect- 
ing to  perform  that  duty.  %b 


4.  The  principle,  respondeat  superior, 
does  not  apply  to  such  a  case,  and 
affords  no  shield  to  the  contractor, 
who  is  exercising  an  independent 
employment  under  a  contract,  and 
is  in  no  sense  a  servant  or  agent  of 
any  one.  ib 

6.  Neither  the  contracting  board,  nor 
the  canal  commissioners,  can  be  held 
to  incur  any  liability  for  accidents, 
or  injuries  to  third  persons,  by  rea- 
son of  the  failure  of  the  contractors 
to  perform  their  contracts.  %b 

6.  Nor  is  the  sovereign,  or  state,  liable 
in  such  a  case ;  because  negligence 
in  the  selection  of  an  agent  or  ser- 
vant cannot  be  imputed  against  the 
state.  ib 

7.  False  statements  made  by  an  indi- 
vidual in  regard  to  articles  manu- 
factured by  others,  for  the  purpose 
of  preventing  sales  by  them  of  such 
articles,  which  do  in  fact  prevent 
such  sales  and  iqjure  the  manufac- 
turers in  their  business,  constitute  a 
cause  of  action.    Snow  v.  Judson, 

210 

8.  It  is  no  defense  to  ab  action  for  such 
false  representations,  to  allege  that 
the  defendant  holds  a  patent  giving 
him  the  exclusive  right  to  use  a 
particular  article  which  he  claims 
the  plaintiff's  article  resembles ;  and 
that  the  federal  courts  have  exclu- 
sive jurisdiction  of  all  causes  of 
action  for  any  Tiolation  of  that  ex- 
clusive right  ib 

9.  No  question  of  patent  or  no  patent, 
or  in  respect  to  any  right  the  de- 
fendant may  have,  under  hia  patent, 
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or  as  to  aoy  Tiolation  of  such  right, 
can  arise,  in  such  an  action,  so  as 
to  deprive  the  slate  courts  of  juris- 
diction, ib 

10  The  defendant,  with  others,  sub- 
scribed a  paper  by  which  he  agreed 
to  pay  |200  to  the  trustees  or  a  com- 
mittee to  be  appointed  by  the  East 
Genesee  conference  of  the  Methodist 
Episcopal  church,  for  the  purpose 
of  purchasing  premises  and  erecting 
or  procuring  a  seminary  building  or 
buildings  and  apparatus,  to  be  lo- 
cated in  D.,  and'to  be  under  the 
supervision  and  control  of  the  East 
Genesee  conference,  &c.  The  sub- 
scription contained  a  provision  that 
the  said  conference  should  establish 
and  put  in  operation  a  seminary  in  D., 
with  all  reasonable  dispatch.  It  was 
not  to  be  binding  until  915,000  had 
been  subscril)ed,  nor  until  said  con- 
ference should  by  resolution  agree  to 
accept  the  trust  and  should  nominate 
and  ratify  the  appointment  of  trus- 
tees or  committee  to  receive  and  ex- 
pend the  money.  The  sum  of  $15,000 
was  subscribed.  The  conference 
duly  accepted  the  trust  reposed,  and 
assumed  the  responsibility  of  direct- 
ing the  proposed  enterprise,  and  ap- 
pointed certain  persons  the  first 
board  of  trustees  of  the  institution, 
and  authorized  them  to  organize 
and  obtain  a  charter.  8uch  trustees 
were  subsequently  incorporated,  by 
the  regents  of  the  university,  under 
the  name  of  the  "  Dansville  Semi- 
nary." ffgld  that  by  operation  of 
law,  as  well  as  by  the  spirit  and 
meaning  of  the  subscription,  the 
amount  subscribed  to  the  paper  be- 
came due  to  the  literary  >in8titutien 
by  its  corporate  name,  and  that  an 
action  upon  the  subscription  paper 
was  well  brought  in  the  corporate 
name  of  the  seminary,  without  any 
formal  direct  assignment  thereof 
from  the  committee  originally  ap- 
l>ointed  by  the  conference.  Dana- 
viOe  Seminary  v.,  Welch,  221 

11.  Where  A.,  owing  money  for  ser- 
vices rendered  by  B.,  who  is  in  the 
employ  of  C,  pays  the  money  to 
C,  for  such  services,  as  if  the  latter 
were  entitled  to  compensation  there- 
for, instead  of  B.,  the  receipt  of  the 
money  by  C,  under  such  circum- 
stances, while  it  does  not  prejudice 
B.'a  right  of  recovery  against  A.,  if 
lie  have  any,  will  not  make  the 


money  B.*s,  nor  entitle  him  to  main- 
tain an  action  against  C.  for  money 
had  and  received  by  C.  f^om  A.  for 
the  [)1aintiflr'8  use  and  benefit.  Mw- 
phy  V.  BaU,  262 

12.  It  is  not  necessary  now  to  com- 
mence one  action  to  stay  proceed- 
ings in  another.  And  where  a  party 
has  a  remedy,  which  he  neglects  to 
apply  for  until  it  is  too  late  to  ob- 
tain the  relief  he  wants,  he  should 
not  afterwards,  without  any  excuse 
for  his  d<^lay  in  the  first  instance,  be 
allowed  to  resort  to  a  new  action  for 
that  purpose.     Vcm  Vieck  v.  dark, 

816 
2.  Against  whom,  it  lies. 

13.  When  a  duty  of  a  judicial  nature 
is  imposed  upon  a  public  body,  they 
are  exempt  f^om  responsibility  by 
civil  action  for  the  manner  in  which 
the  duty  is  performed.  But  where 
a  duty  purely  ministerial  is  violated, 
or  negligently  performed,  by  a  pub- 
lic body  or  officer,  an  injured  party 
may  have  redress  by  action.  Kava- 
nagh  v.  J%e  City  of  Brooklyn,    282 

14.  Any  one  furnishing  another  with 
a  false  and  fraudulent  document  pur- 
porting to  show  title  in  the  latter  to 
any  property,  is  liable  to  any  person 
sustaining  damage  in  consequence 
of  reposing  confidence  therein.  Per 
Gbovkr,  J.     ShoiweQ  v.  Mtdi,    446 

8.  Assignainliiy  of  cause  of  action. 

15.  Taking  the  body  of  a  debtor  in 
execution  is  the  highest  form  of  sat- 
isfaction of  a  judgment.  Hence  the 
neglect  of  a  sheriff  to  arrest  the 
debtor,  upon  an  execution  issued 
against  his  person,  is  a  wrong  to  the 
property,  rights  or  interests  of  the 
judgment  creditor,  which  would  sur- 
vive to  his  executors  or  administra- 
tors, and  is  therefore  assignable. 
JHninny  v.  Fay,  18 

16.  Although  the  courts  hare  always 
'  made  a  distinction,  and  held  that 

the  cause  of  action  does  not  survive 
against  the  executor  or  administra- 
tor of  the  wrongdoer,  unless  his 
estate  was  benefited  by  the  wrong, 
yet  it  seems  from  the  reading  of  the 
statute  that  the  cause  of  action  for 
the  same  class  of  actions,  precieely, 
survives  alike  in  favor  of  the  ex- 
ecutors and  admini8ti*ator8  of  the 
iqjured  party,  and  againat  the  ax- 
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ecDtora  and  administraton  of  ibe 
wrongdoer.  %b 

17.  Bnt  whether  the  distinction  is  well 
founded,  or  not,  it  is  well  settled 
that  the  wrongdoer  is  liable  him- 
self, to  the  executor  or  administrator 
of  Uie  person  injured,  in  an  action 
for  a  neglect  of  duty,  whether  the 
wrongdoer  was  benefited  by  the 
wrong,  or  otherwise.  ib 

18.  The  right  of  action  for  an  injury 
done  to  goods  by  a  person  whom  a 
carrier  has  employed  to  tow  his  boat 
containing  them,  may  be  assigned 
by  the  carrier  to  another.  Merrick 
V.  Brainardf  674 

19.  A  right  of  action  for  a  tort  is  as- 
signable, and  in  an  action  brought 
by  the  assignee,  the  asnignment  be- 
uig,  on  its  face,  valid,  tite  defend- 
ants have  nothing  to  do  with  the 
question  of  consideration.  %b 

Cause  of  aeixon.    See  Tbbspabb. 

See  Common  Carribr,  1. 

Corporation,  8,  5,  6,  86,  87. 
False  Imprisormbkt. 


AGISTER. 
See  Statutes. 

AGREEMENT. 

1.  The  plaintiff  entered  into  an  agree- 
ment with  the  defendants,  by  which 
he  agreed  to  ship  and  deliver  to  the 
defendants  a  force  pump,  of  the  value 
and  for  the  price  of  |60,  promising 
that  if  the  defendants  could  not 
make  it  operate  he  would  make  it 
work,  so  as  to  throw  water  all  over 
the  mills  of  the  defendants,  or  that 
he  would  take  it  away  again;  the 
defendants  agreeing  that  if  the 
plaintiff  would  send  them  such  a 
pump,  on  trial,  they  would  try  it, 
at  their  earliest  convenience,  or  when 
they  could,  after  which,  if  they  liked 
it,  they  would  buy  it,  and  pay  the 
plaintiff  |60  for  it.  Held  that  this 
was  not  a  sale  of  the  pump,  but  a 
conditional  agreement  by  the  de- 
fendants to  purchase  it  at  a  future 
time.    McDonald  v.  Pier  son,      ViA 

2.  Htid,  alsOf  that  the  defendants  were 
bound  to  try  the  pump  within  a 


reasonable  time ;  and  that  they  bay- 
ing kept  the  same  in  their  posseesion 
for  nearly  two  yean,  without  mak- 
ing any  trial  of  its  sufficiency,  or 
showing  any  valid  excuse  for  the 
neglect,  the  plaintiff  was  at  liberty 
to  treat  the  condition  annexed  to  the 
contract  as  waived,  and  was  entitled 
to  recover  the  stipulated  price  of  the 
pump.  %b 

3.  Heldf  further  ^  that  a  trial  or  experi- 
ment of  the  identical  pump  was  what 
the  agreement  required,  and  no 
other  test  was  admissible.  Hence 
the  opinions  of  mechanics .  and  ex- 
perts, who,  after  examining  the 
pump,  had  pronounced  it  insufficient 
to  accomplish  the  purpose  for  which 
it  was  designed,  furnished  no  excuse 
to  the  defendants  for  omitting  to 
make  a  trial  of  the  pump.  ib 

4.  K.,  S.  &  Co.,  copartners,  being  in- 
debted to  the  plaintiffs  in  the  sum 
of  $8207.76,  K.,  one  of  the  firm, 
agreed  by  parol,  with  the  plaintiffs, 
that  in  consideration  that  the  latter 
would  receive  $10,000  of  the  bonda 
of  a  rail  ruad  company,  in  payment 
of  such  indebtedness  of  the  firm,  he, 
E.,  would  at  a  future  day,  at  the 
plaintiffs  request,  purchase  the  same 
bonds  of  them,  and  pay  them  there- 
for the  said  sum  of  $8207.76.  Ifeld 
that  the  agreement  was  within  the 
statute  of  frauds,  and  void,  for  the 
reason  that  it  was  not  in  writing, 
and  no  part  of  the  purchojie  money 
was  paid.  Johnson,  J.  dissented. 
Ueyer  v.  King,  200 

6.  Held,  also  J  that  the  plaintiffs  could 
not  recover,  upon  the  contract  for 
the  purchase  of  the  bonds,  without 
proof  of  a  tender  of  the  bonds,  or  of 
a  demand  upon  the  defendant,  of 
performance.  ib 

6.  A  contract  for  the  sale  and  delivery 
of  corn,  requires  that  the  corn  shall 
be  in  good  condition,  and  marketa- 
ble, without  any  express  .words  to 
that  effect.    Peck  v.  Armsirong,  216 

7.  And  when  corn  delivered  in  pursu- 
ance of  such  a  contract  is  not  good 
and  merchantable,  but  is  damaged, 
the  purchaser  has  a  right  to  refuse 
to  receive  it,  and  to  rescind  the  con- 
tract, and  to  recover  back  this  money 
advanced  upon  it,  with  interest.    & 

8.  The  defendant,  having  contracted 
to  sell  to  G.  a  quantity  of  com,  do- 
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lirered  the  same  to  0.,  a  warehouse- 
man, with  G.*8  consent,  for  the  pur- 
pose of  ftilfllling  his  contract,  takin{r 
fh>m  C.  receipts  stating  that  he  had 
received  the  com  of  the  defendant 
,  in  Hor$.  But  C.  was  not  authorized 
to  reoeiTe  any  hut  mercliantable 
com,  upon  the  contract,  or  to  waive 
any  substantial  defects.  H^  that 
the  receipts  wei-e  valid  and  binding 
contracts,  determining  conclusively 
on  what  account  the  com  was  re- 
ceived, and  in  what  character  C.  re- 
ceived it  That  their  legal  effect 
was  to  retain  the  title  to  the  corn  in 
the  defendant,  with  the  right  to 
withdraw  the  grain  at  pleasure,  or 
to  make  any  other  appropriation  of 
it.  And  that  such  d<^Hvery  to  C. 
was  not  to  be  deemed  a  receipt  of 
the  grain  by  G.  as  a  fulfillment  or  on 
account  of  the  contract.  ib 

9.  EM,  aiio,  that  the  legal  eff*ect  of 
such  receipts  could  not  be  changed 
by  parol  evidence  of  conversations 
tending  to  a  different  conclusion,  ib 

8u  Action. 

GVABANTT,  9,  10. 

HUBBAITD  AHD  WlFE,  l,il,  7,  8,  9. 


AMENDMENT. 
See  Complaint,  8. 

ANIMALS. 

1.'  The  liability  of  the  owner  or  keeper 
of  an  animal  of  any  description,  for 
an  ii\jury  committed  by  such  animal, 
is  founded  upon  negligence,  actual 
or  presumed.    Seribner  v.  A>Uy,   14 

2.  It  is  not  in  itself  unlawful  for  a  per- 
son to  keep  wild  beasts,  though  they 
may  be  such  as  are  of  a  nature 
fierce,  dangerous  and  irreclaimable ; 
but  the  propensity  of  such  animals 
to  do  dangerous  mischief  being  in- 
herent and  well  known,  the  owner 
or  keeper  is  required  to  exercise 
such  a  degree  of  care  in  regard  to 
them  as  will  absolutely  prevent  the 
occurrence  of  an  iq|ury  to  others 
through  such  vicious  acts  of  the 
animal  as  he  is  naturally  inclined  to 
commit  ib 

8.  To  maintain  an  action  for  an  injury 
caused  by  the  vicious  act  of  such  an 


animal,  it  !s  not  necestaiy  to  prore 
that  it  occurred  through  Uie  actual 
negligence  of  the  owner  or  keeper; 
but  Uie  negligence  upon  which  his 
responsibility  rests  will  be  presum- 
ed. %b 

4.  Where  an  injury  happened  to  the 
plaintiff  in  consequence  of  his  horse 
taking  fright  at  an  elephant  passing 
along  the  highway  in  the  charge  of 
a  keeper,  prior  to  the  passage  of  the 
act  of  April  2,  1862,  regulating  the 
use  of  public  highways ;  Hdd,  that 
to  render  the  owners  of  the  animal 
liable  for  the  damage  sustained,  it 
would  be  necessary  to  show,  not  only 
that  such  is  the  effect  of  the  appear- 
ance of  an  elephant  upon  horses  in 
general,  but  also  that  the  owners 
knew  or  had  notice  of  it  ib 


ANSWER. 

1.  The  requirement  contained  in  sec- 
tion 149  of  the  code,  that  an  answer 
must  contain  a  statement  of  any  new 
matter  constituting  a  defense,  is  im- 
perative. Hence  if  new  matter  is 
not  set  up  in  the  answer,  proof  of  it 
should  be  rejected,  although  such 
matter  would  constitute  a  full  de- 
fense to  the  action.  Button  v.  Mc- 
Cauley,  _  418 

2.  Jn  an  action  for  an  ii^ury  to  prop- 
erty, alleged  in  the  complaint  to 
have  been  caused  by  the  negligence 
of  the  defendant's  agents,  an  an- 
swer denying  every  allegation  in  the 
complaint  puts  in  issue  the  defend- 
ant's liability ;  and  it  is  not  necessary 
to  aver  that  the  injury  was  done  by 
other  persons,  who  were  responsible 
therefor,  and  not  the  defendant. 
Schular  v.  Hudeon  Eiver  Rail  Road 
Company J  668 


APPEAL. 

1.  An  appeal  without  an  undertaking 
is  not  effectual  for  any  purpose,  and 
is  a  nullity.  It  makes  no  change  in 
the  proceedings,  but  leaves  them  in 
the  same  condition  they  were  in  be- 
fore the  notice  of  appeal  was  given. 
Kehey  v.  CampbM,  288 

2.  Hence,  when  the  sureties  in  an  un- 
dertaking on  appeal  fail  to  justify, 
and  the  court,  upon  motion,  roAises 
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them  permiBsion  to  justify,  tbe  do- 
tioe  of  appeal,  with  all  the  proceed- 
ings connected  therewith,  iUlto  the 
ground,  and  the  parties  are  remitted 
to  the  same  condition  they  were  in 
before  the  notice  was  given.  *b 

8.  The  appellanU  are  thns  left  free  to 
perfect  a  new  appeal,  with  an  under- 
taking which  will  stay  the  execution 
of  the  jndgment  ^ 

ASSESSMENT. 
Cf  premium  noUsSee  Insubancb 

(PiBB.) 

ASSESSMENTS. 
See  Taxbb  and  Assbsskentb. 

ASSIGNMENT. 

Of  cause  cf  action — See  Action,  15 

to  19. 

Cf  a  mortgage — See  Guabahtt,  7. 

for   the    benefit    of    credUor$  —  Bee 

Dbbtob  and  Cbeditob. 


ATTACHMENT. 

1.  A  motion  to  set  aside  an  attachment 
may  be  made  after  judgment  has 
been  entered.     Tkompson  v.  Cidrer, 

442 

2.  Eren  if  such  a  motion  coald  not  be 
made  after  judgment,  yet  if  a  mo- 
tion is  noticed  and  actually  made 
in  time,  but  a  final  hearing  and  de- 
cision thereon  is  delayed  by  a  ref- 
erence, until  after  the  entry  of  the 
judgment,  the  order  may  then  be 
entered.  «& 

See  JunoxBHT,  7. 


2.  The  oaae  of  OoAeai  ▼.  Ttdmage, 
(6  Setd.  561,)  distinguished  from  the 
present  case.    MwtH  ?.  Lawrence, 

CHARGE  TO  JUEY. 

See  PBOCBBDIHOg  TO  BBCOYEB  P0B8BS- 
glON  OP  LAHDB. 


CHATTEL  MOBTGAGE. 

1.  In  order  to  bring  the  interest  of  a 
mortgagor  of  chattels  within  the 
power  of  an  execution,  there  must 
be  an  absolute  right  of  possession 
for  a  certain  and  definite  period,  at 
the  time  the  levy  is  made.  FarreU 
V.  Hildreth,  178 

2.  If  the  time  is  uncertain  or  contin- 
gent, it  cannot  be  certain  or  abso- 
lute; and  if  it  be  contingent  and 
liable  to  be  defeated  at  any  moment, 
it  is  not  for  a  definite  period.        tft 

8.  A  provision,  in  a  mortgage,  allow- 
ing the  mortgagee,  in  case  he  shall 
at  any  time  deem  himself  insecure 
or  unsafe,  to  take  possession  of  the 
property  and  sell  it,  previous  to  the 
time  fixed  for  the  payment  of  the 
debt,  destroys  the  mortgagor's  im- 
plied right  to  remain  in  possession 
a  moment,  provided  the  mortgagee 
shali  deem  himself  insecure,  and 
leaves  him  a  mere  tenant  at  suffer- 
ance. The  nature  of  his  interest  is 
thereby  determined  to  be  uncertain 
and  contingent.  i& 

4.  And  if  a  sheriflT,  in  such  a  case, 
with  notice  of  the  mortgage,  and 
after  demand  of  the  property  by 
the  mortgagee,  proceeds  to  sell 
the  same,  on  execution  against  the 
mortgagor,  he  renders  himself  liable 
to  the  mortgagee.  ib 


CANALS. 
See  AcTiov,  8,  4,  5,  6. 

CASES  APPROVED  AND  DISTIN- 
GUISHED. 

1.  The  case  of  Cazeaux  v.  Mali,  (25 
Barb,  578,)  approved.  ShotweU  v. 
Mali,  445 


COMMON  CARRIER. 

1.  A  carrier  can  maintain  an  action 
in  his  own  name,  for  an  ii\jury  done 
to  property  intrusted  to  him  to  be 
carried ;  and  in  such  action  he  may 
recover  the  value,  which  he  will 
hold  in  trust  for  the  owner.  Mer- 
rick V.  Brainard,  574 

2.  The  owners  of  a  tow  boat,  under- 
taking to  tow  another  boat,  are,  in 
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the  absence  of  an  express  contract 
limiting  their  liability,  bound  to  ex- 
ercise ordinary  care  and  diligence, 
and  are  liable  for  the  want  thereof,  tb 

8.  When  a  carrier  of  goods  employs 
a  tow  boat  to  tow  his  vessel,  and 
those  in  charge  of  the  tow  boat  are 
guilty  of  neglieence,  whereby  dam- 
age is  done  to  the  goods,. and  the 
carrier  has  not  excepted  in  his  con- 
tract such  risks,  he  is  liable  to  the 
owners  of  the  goods,  for  such  negli- 
gence, on  the  principle  of  responsi- 
bility for  the  acts  and  neglects  of 
his  agent.  And  this  liability  orer 
to  the  owners  will  enable  him  to 
maintain  an  action  against  the  pro- 
prietors of  the  tow  boat  %b 

4.  In  an  action  against  the  owners  of 
a  tow  boat,  for  an  injury  done  to  the 
goods  they  have  undertaken  to  trans- 
port, through  their  negligence,  the 
defendants  are  not  entitled  to  claim 

.  any  deduction  for  so  much  of  the 
loss  as  was  covered  by  insurance.  4b 


COMMON  SCHOOLS. 

1.  Proof  of  a  call  by  the  trustees  of  a 
school  district,  for  a  special  meeting 
of  the  inhabitants,  for  the  purpose 
of  filling  vacancies  in  the  office  of 
trustee,  of  the  assembling  of  the  in- 
habitants under  that  call,  the  elec- 
tion of  two  persons  as  trustees  to  fill 
vacancies,  and  of  their  acceptance 
by  entering  upon  the  duties  of  the 
office,  is  proof  of  an  election  by  the 
competent  authority,  and  constitutes 
the    persons    thus  elected,   prima 

facie,  trustees  de  jure.     Cotton  v. 
Becwdsleyj  29 

2.  To  defeat  such  prima  facie  title  to 
the  office,  a' party  attacking  it  cannot 
be  allowed  to  give  evidence  showing 
that  no  vacancy  in  the  office  of 
trustee  existed  when  the  persons 
were  chosen.  ib 

8.  The  authority  to  call  a  special  meet- 
ing to  fill  a  vacancy  in  the  office  of 
trustee  being  vested  in  the  remaining 
trustees,  and  the  power  to  fill  it,  in 
the  meeting  when  assembled  under 
such  call,  the  act  of  the  trustees  in 
calling  the  meeting,  and  of  the  meet- 
ing in  filling  the  vacancy,  are  quasi 
judicial  acts  ;  inasmuch  as  both  the 
trustees  and  the  meeting  must  first 


have  exercised  their  judgment  and 
discretion,  and  determine  and  ad- 
judged that  a  vacancy  existed.      t& 

.  Hence,  whether  there  was,  or  was 
not,  a  vacancy  in  fact,  and  if  there 
was,  whether  it  had  existed  for  over 
one  month  before  the  election ;  and 
If  it  had,  whether  it  arose  Arom  a 
cause  which  authorized  it  to  be  filled 
by  the  supervisor  of  the  town,  is 
wholly  immaterial,  in,  an  action 
against  the  persons  elected,  for  an 
act  done  by  them  as  trustees ;  be- 
cause they  are  not  questions  which 
can  be  traversed  in  such  action,    ib 

.  Matters  of  that  nature  can  only  be 
traversed  in  a  direct  proceeding  to 
set  aside  or  quash  the  election.  Un- 
til the  election  be  so  set  aside  or 
quashed  by  such  a  proceeding,  the 
persons  claiming  to  be  elected  are 
protected  for  all  acts  done  by  virtue 
of  the  office  held  under  color  of  such 
election.  ib 

.  When  the  jurisdiction  of  an  inferior 
tribunal  depends  upon  a  fact  which 
such  tribunal  is  required  to  ascertain 
and  determine  by  its  decision,  such 
decision  is  final  until  reversed  in  a 
direct  proceeding  for  that  purpose,  ib 

.  The  test  of  jurisdiction,  in  such 
cases,  is  whether  the  tribunal  has 
power  to  enter  upon  the  inquiry,  and 
not  whether  its  conclusions  in  the 
course  of  it  were  right  or  wrong,   ib 

.  Where  an  individual  is  present  at  a 
special  meeting  of  the  inhabitants 
of  a  school  district,  called  for  the 
purpose  of  filling  vacancies  in  the 
office  of  trustee,  remains  silent  when 
the  office  is  being  filled  as  vacant, 
makes  no  objection  when  it  is  filled, 
and  without  objection  sees  the  per^ 
sons  elected  enter  upon  the  duties  of 
and  assume  responsibilities  inaaid 
office,  he  himself  neglecting  to  act 
as  trustee,  he  will  be  held  estopped 
from  denying  the  title  of  the  persons 
so  elected  to  the  office,  on  the  ground 
that,  he  himself  being  a  trustee,  at 
the  time,  there  was  no  vacancy  to  be 
filled.  ib 

.  A  general  non-performance  of  the 
duties  of  an  office  is  a  refusal  to 
serve.  A  refusal  to  serve  may  be  as 
strongly  and  clearly  inferred  from 
the  acts  of  an  incumbent  aa  from  a 
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diteci  asaertion  that  be  will  not  dis- 
charge the  datiea  of  the  office,      ib 

10.  Thus  where  a  trustee  of  a  school 
district  had  not  done  any  bastness, 
as  such,  for  some  time  previous  to  a 
special  meeting  called  for  the  pur- 
pose of  filling  a  ▼acancy  in  the  office, 
and  he  attended  such  meeting  and 
witnessed  the  election  of  another  as 
his  successor,  without  makins:  any 
objection;  Held  that  a  virtual  re- 
fusal to  serve  was  clearly  shown.  «& 

11.  The  certificate  of  the  supervisor  is 
only  necessary  to  effect  a  change  of 
site ;  it  does  not  relate  to  the  levying 
of  a  tax.  %b 

12.  A  school  district,  having  a  site  on 
which  there  had  been  a  building 
used  for  sciiool  purposes,  and  such 

-  building  having  been  torn  down,  the 
inhabitants  on  the  12th  of  May,  1867, 
met  and  voted  to  change  the  site  of 
the  school  house,  and  they  also,  by 
a  separate  resolution,  voted  to  raise 
$200  to  build  a  new  school  house. 
The  assessment  of  the  |200  tax  bore 
date  June  8,  and  the  warrant,  June 
10,  1867,  but  the  \pvy  and  sale  were 
not  made  until  1868,  under  a  renew- 
ed warrant  The  consent  of  thp 
supervisor,  to  a  change  of  site,  was 
obtained  June -22,  1867.  BM  that 
whether  the  resolution  to  change  the 
site  was  legal,  or  subsequently  be- 
came so,  was  immaterial ;  that  the 
district  being  without  a  school  house, 
and  owning  a  site  on  which  a  new 
house  could  be  built,  it  had  the  right 
to  raise  the  money;  and  that  the 
resolution  not  designating  where  the 
new  house  should  be  built,  and  not 
being  coupled  with  any  other  resolu- 
tion or  matter,  the  court  could  not 
say  that  the  money  was  voted  for 
an  illegal  purpose.  And  that  in  the 
absence  of  any  express  words,  it 
could  not  infer  that  the  tax  was 
voted  to  be  expended  on  the  new 
site,  when  there  was  a  legal  site  on 
which  it  might  be  expended.         f& 

18.  The  insertion  of  an  improper  item 
in  a  tax  warrant  issued  by  the  trus- 
tees of  a  school  district  will  not 
vitiate  the  warrant,  if  otherwise 
valid,  or  render  the  trustees  liable 
in  treHpass.  The  warrant  is  void  for 
the  excess,  only,  and  the  trustees 
personally  liable  in  an  action  to  re- 
cover back  any  part  of  such  excess 
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paid  or  collected.  Bat  an  aetiou  to 
recover  the  value  of  the  property 
sold  on  the  warrant  cannot  be  ana- 
tained.  tb 

14.  Where  a  warrant  issued  for  the 
collection  of  a  second  assessment 
was  the  same  paper  that  had  been 
used  to  collect  a  former  assessment, 
with  the  exception  that  the  first 
assessment  had  been  detached  from 
the  warrant,  the  date  of  the  warrant 
altered,  and  the  second  assessment 
attached  to  it ;  and  the  warrant  thua 
altered  was,  with  the  second  assess- 
ment, delivered  to  the  collector; 
Held  that  there  was  nothing  in  this 
proceeding  that  operated  to  vitiate 
the  warrant ;  it  being,  for  all  prac- 
tical purposes,  and  in  legal  effect,  a 
new  warrant  %b 

16.  When  aschool  district  has  no  site 
for  a  school  house,  the  trustees  are 
authorized  by  the  statute  to  fix  one ; 
but  when  a  school  house  shall  have 
been  built  or  purchased,  the  site 
shall  not  be  changed,  without  the 
supervisor's  consent  In  such  case 
two  things  are  requisite,  to  effect  a 
change;  the  consent  of  the  super- 
visor, and  the  vote  of  the  district ; 
and  it  matters  not  which  has  Uie 
precedence  %b 

COMPLAINT. 

1.  The  court  is  not  empowered,  by 
section  276  of  the  code,  to  grant  to 
the  plaintiff  any  relief  to  which  his 
proof,  on  the  trial,  may  seem  to  en- 
title him,  but  only  such  as  is  con- 
sistent with  the  case  made  by  the 
complaint  and  embraced  witihin  the 
issue.  Cowenhoven  v.  The  CSiy  of 
BroMyn,  9 

2.  Requisites  and  validity  of  a  com- 
plaint under  the  title  of  the  revised 
statutes  respecting  "  Proceedings  to 
compel  the  determination  of  ^ims 
to  real  property  in  certain  cases," 
as  amended  by  subsequent  statutes 
and  modified  as  to  the  forms  of  pro- 
ceeding, by  the  code.  Htiger  v. 
Ilager,  92 

3.  Where  a  complaint,  in  ejectment, 
alleged  that  a  defendant  was  in  pos- 
session claiming  in  right  of  his  wife, 
whereas  it  appeared  by  the  evidence 
that  he  was  in  possession  claiming 
in  his  own  right;  EM  that  this  was 
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a  Tulanee  in  no  raspaet  material  in 
regard  to  the  merits  of  the  action, 
lo  Ikr  at  the  hnshand  was  concerned ; 
and  that  it  was  a  case  in  which  the 
court  might  have  directed  the  fact 
to  be  foond  accofding  to  the  evi- 
d«Doe,  and  ordered  an  amendment  oC 
the  complaint,  without  costs,  under 
section  170  of  the  code.  Rom  ▼. 
£0U,  25 

Sm  Insurancb  (Fire.) 
Trespass. 


COMPTROLLER'S  DEED. 

1.  There  can  he  no  vested  right  in  a 
mere  rule  of  evidence.  Nor  has  the 
grantee  in  a  deed  from  the  comp- 
troller, of  land  sold  for  taxes,  while 
the  act  of  1860  (chap,  183)  was  in 
force,  any  vested  right  to  ilie  benefit 
of  the  presumptions  in  respect  to 
the  regularity  of  the  sale  and  of  all 
the  proceedings  prior  thereto  au- 
thorised by  that  statute  to  be  drawn 
ia  his  favor.    Hickox  v.  TaUman, 

608 

2.  Accordinglv  held  thi^t  it  was  com- 
petent for  the  legislature,  by  the  act 
of  1866,  {Laws  of  1856,  chap.  427,) 
to  repeal  the  act  of  1860,  and  thus 
provide  that  deeds  executed  by  the 
comptroller  while  the  latter  act  was 
in  force  should  not  be  thereafter 
presumptive  evidence  of  the  regu- 
larity of  the  proceedings.  i& 

8.  HM  dbo,  that  that  result  bad  been 
attained,  by  the  act  of  1866,  and  that 
there  is  now  no  statute  relieving 
grantees  of  the  comptroller  under 
deeds  executed  prior  to  1866,  from 
making  proof  of  every  fact  neces- 
sary to  give  the  comptroller  juris- 
diction to  execute  the  conveyance.  4b 

CONSULTING  ENGINEER. 

Si€  COBPOBATION,  31. 

CONTRACTOR. 
Sei  Action,  1,  2,  8. 

CORPORATION. 

1.  Duty  and  liabHiiy  of  director s^  and 
other  officer $. 

1.  The  relation  between  directors  of  a 
corporation  and  its  stockholders,  is 
that  of  trustee  and  cestuU  que  trutt. 


And  If  the  directors  pay  ov«r  the 
funds  in  their  hands  or  in  the  treas- 
ury to  an  individual  upon  a  pre- 
tended claim,  which  they  know,  or 
must  be  presnmed  to  know,  is  wholly 
unfounded  in  law,  it  is  a  breach  of 
trust  on  their  part.    ButU  v.  Wood, 

181 
2.  Where  W.,  who  was  secretary  and 
treasurer  of  a  corporation,  and  also 
one  of  the  directors,  presented  a 
claim  to  the  board  of  directors  for 
compensation  for  his  services  as  sec* 
retary,  which  claim  was  allowed, 
and  ordered  to  be  paid,  by  the  vote 
of  the  three  directors  present,  W. 
himself  beins:  one  of  them,  his  father 
anolher,  and  a  relative  the  third ; 
IfeJd  that  the  transaction  challensed 
the  mast  Jealous  and  severe  scrutiny, 
even  if  there  was  legal  color  for  the 
claim.  But  that,  there  being  in  fact 
no  legal  claim,  the  court  was  in  duty 
bound  to  pronounce  the  disposition 
of  the  funds  of  the  company,  thus 
made,  fradnlent  and  void,  as  against 
the  other  stockholders.  %b 

8.  Hdd,  aJeo,  that  a  stockholder  of 
the  corporation  could  maintain  an 
action  in  his  own  behalf  and  in 
behalf  of  the  other  stockholders, 
against  the  three  directors,  consti- 
tuting a  majority  of  the  board,  by 
whom  the  resolution  was  passed,  to 
set  aside  the  transaction,  as  an  abuse 
of  trust,  and  for  the  repayment  of 
the  money.  «5 

4.  The  officers  of  a  corporation,  au- 
thorized to  issue  certificates  to  the 
stockholders,  as  evidence  of  title  to 
stock,  are  liable  not  only  to  the  im- 
mediate purchasers  from  them  of 
spurious  stock,  falsely  and  fraudu- 
lently certified  by  them,  but  to  any 
subsequent  purchaser  buying  upon 
the  faith  of  the  false  certificate,  and 
sustaining  damage  thereby.  Shot- 
leeU  V.  Mail,  445 

6.  Although  the  purchaser  of  spurious 
stock  has  a  remedy  against  his  ven- 
dor, for  a  breach  of  the  implied 
warranty  of  title,  that  right  of  action 
does  not  constitute  a  bar  to  an  ac- 
tion against  one  who  has  induced 
the  purchase,  by  a  fhindulent  rep- 
resentation that  the  vendor  had  title 
to  the  stock,  where  damage  has 
resulted  from  the  fraud.  t6 

6.  The  purchaser's  right  of  action 
against  the  officers  of  a  corporation 


concerned  in  Israing  certificates  of 
sparioQS  stock  is  complete  upon  the 
purchase.  And  that  ri^ht  will  not 
be  affected  by  any  subsequent  action 
of  the  directors  of  the  corporation, 
in  turning  out  other  property  to 
him,  to  an  amount  exceeding  the* 
sum  paid  by  him  for  the  fiilse  cer- 
tificates, ib 

2.  Fewer  of  direeiarM, 

7.  Where  the  capital  stock  of  a  corpo- 
ration is  limited  by  its  charter,  to  a 
certain  number  of  shares,  it  is  mk 
in  the  power  of  the  board  of  direc- 
tors, by  any  resolution  or  act  of 
such  board,  to  increase  the  number 
of  shares  beyond  that  amount.  New 
York  and  New  Haven  BaU  Road 
Company  v.  SehuyUr,  5S4 

8.  Neither  can  they  delegate  to  their 
agent,  either  directly  or  indirectly, 
authority  to  make  such  increase. 
Nor  will  any  act  of  negligence  or 
misconduct,  on  the  part  of  such 
agent,  effect,  by  any  liability  for 
such  acts,  what  the  corporation 
could  not  do  directly.  «& 

9.  Consequently,  the  doctrine  of  egtop- 
pel  cannot  be  applied  to  give  valid- 
ity to  what  would  be  an  illegal  act, 
or  to  prevent  the  company  from  set- 
ting up,  in  an  answer  to  a  claim  to 
such  stock,  that  the  same  is  void,  as 
being  issued  in  excess  of  the  capi- 
tal ib 

8.  LiabUiiyfor  aeti  of  ii$  agewU, 

10.  A  corporation  is  liable  for  the  acts 
of  its  transfer  agents  in  issuing  false 
certificates,  and  allowing  false  trans- 
fers, and  for  nesligence  on  the  part 
of  the  corporation,  and  its  officers, 
in  permitting  transfers  of  spurious 
stock  to  be  made  on  the  books  of 
the  company,  to  persons  desirous 
of  becoming  stockholders  therein. 
New  York  and  New  Haven  RaU 
Road  Company  y.  Schuyler^       534 

11.  Permitting  its  books  to  be  used  for 
the  purpose  of  committing  f^uds  on 
others  who  are  desirous  of  purchas- 
ing stock;  issuing  to  such  persons 
certificates  of  stock ;  and  informing 
buyers  who  apply  for  information 
in  regard  to  stock,  before  they  pay 
for  it,  that  stock  has  been  transfer- 
red on  the  books,  when  it  has  not, 


INDEX.  675 

are  also  acts  for  which  a  corporation 
should  be  held  responsible.  ib 

12.  So  a  corporation  is  liable  to  re- 
spond in  damages  for  any  loss  sus- 
tained ei  thereby  the  fraud  or  the 
negligence  of  its  officers  or  ftgenU  in 
discharging  the  particular  duty  as- 
signed them;  as  where  a  company 
is  bound  to  keep  transfer  books  for 
the  purpose  of  transferring  stock, 
and  on  being  applied  to  by  persons 
about  to  purchase  stock  in  the  com- 
pany, to  know  whether  shares  have 
been  transferred  to  them,  the  offi- 
cers and  clerks  give  the  information 
that  shares  have  been  transferred, 
and  also  give  the  certificate  thereof; 
on  which  statements  money  is  paid ; 
when  in  fact  no  money  has  been 
paid,  and  the  party  making  the 
transfer  had  no  stock  to  his  credit, 
to  dispose  of.  ib 

18.  A  plaintiff  is  never  required  to  do 
equity  in  order  to  obtain  equitable 
relief,  in  any  other  matter  tluin  that 
in  which  he  seeks  to  obtain  it ;  and 
then  he  is  to  do  equity  by  restoring 
to  the  party  whatsoever  he  may 
have  received  fh>m  him  in  the  trans- 
action sought  10  be  set  aside.  The 
rule  requiring  a  party  seeking  equi- 
ty, to  do  equity,  does  not  apply  to 
a  case  where  damages  may  be  recov- 
ered for  the  ii\jury.  ib 

14.  Where  a  corporation  has  permitted 
iu  agento  to  sell  stock  covered  by 
certificates  when  there  was  stock 
standing  to  ita  credit  sufficient  to 
cover  such  certificates,  it  is  bound 
to  make  good  such  certificates  to 
the  extent  of  any  shares  owned  by 
the  corporation,  within  the  capital 
stock  of  the  company;  and  tiie 
shares  of  stock  unsold  should  be 
applied  to  the  satisfaction  of  the 
oldest  outatanding  certificate  of  that 
character.  t^ 

15.  Persons  who  have  received  trans- 
fers of  spurious  stock  in  a  corpora- 
tion by  tlie  acta  of  ita  transfer  agent, 
or  certificates  of  spurious  stock  from 
such  transfer  agent,  without  knowl- 
edge or  ground  of  suspicion  of  ftuud 
or  irregularity,  and  have  advanced 
money  thereon,  are  entitied  to  re- 
cover damages  against  the  com- 
pany, in  a  proper  action.  ib 

16.  Parties  who  have  boon  misled  by 
U»e  acta  or  negligence  of  the  offioera 
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of  a  corporation,  and  bare  adTanced 
moDoy  in  consequence  thereof,  are 
entitled  to  recoTer  damages  against 
the  corporation,  in  a  proper  action. 

ib 

17.  And  persons  holding  certificates  of 
stock,  valid  when  they  were  issued, 
acoompauied  by  an  assigoment  and 
power,  on  which  they  have  advanced 
money,  may  recover  damages  against 
the  corporation  when  such  certifi- 
cates have  been  rendered  of  no  value 
by  the  allowance  of  transfers  on  the 
books  of  the  company,  without  re- 
quiring the  surrender  of  the  certifl- 

ib 


18.  In  such  an  action  it  is  not  neces- 
sary that  all  the  persons  holding 
spurious  shares  of  stock  should  be 
made  defendants.  %b 

19.  Rules  for  the  separation  of  the 
stock,  in  such  an  action.  %b 

4.  Cvrtifioaiu^  and  iransfer$f  of  stock. 

20.  No  legal  title  passes  to  any  one 
who  receives  from  the  owner  a  cer- 
tificate of  shares  of  stock,  issued  by 
a  corporation,  with  a  transfer  in- 
dorsed thereon,  and  a  power  of  at- 
torney to  transfer  the  same,  even 
though  the  person  to  whom  such 
stock  was  delivered  advanced  money 
on  the  receipt  thereof.  But  the  par- 
ty receiving  the  same  only  acquires 
an  equitable  title,  valid  against  the 
party  named  in  the  certificate,  to 
compel  a  transfer  of  such  shares  on 
the  books  of  the  company,  while  the 
same  remains  in  his  name  thereon. 
A<nr  York  and  Hew  Haven  Bail 
Road  Company  v.  Schuyler,        5d4 

21.  By  the  law  and  by  the  statute  of 
,      Connecticut,  passed   in  1849,  such 

an  assignment  is  not  valid  against 
any  but  those  making  it  and  their 
representatives;  and  such  law  op- 
erates upon  all  transfers  of  the  stock 
of  the  company,  whether  made  in 
Connecticut  or  New  York.  fit 

22.  A  transfer  on  the  books  of  the 
company,  for  value,  to  a  bona  fide 
holder,  will  pass  to  him  the  shares 
BO  transferred,  although  at  the  time 
the  transferror  had  a  certificate  in 
his  name  outstanding  for  the  same, 
which  he  did  not  surrender  at  the 
Ume  of  the  transfer.  ib 


28.  The  Ikct  that  the  owner  has  pledged 
the  certificate  to  a  third  party,  as 
security  for  money  borrowed,  with- 
out notice  to  the  company  thereof, 
will  not  affect  such  transfer,  or  the 
title  of  the  transferree,  to  the  stock 
so  transferred.  ib 

24.  A  transfer  by  a  person  who,  at  the 
time,  holds  no  shares  on  the  books 
of  the  company,  passes  no  title  to 
any  shares  of  stock  in  the  com- 
pany, ib 

25.  Such  a  transfer  conveys  no  title 
to  stock  subsequently  acquired,  and 
cannot  be  made  good  by  a  transfer 
to  the  person  making  the  same,  of 
subsequently  acquired  stock.        ib 

26.  Stock  received  and  transferred  on 
the  same  day  should,  in  equity,  be 
considered  as  received  before  it  was 
transferred,  although  the  numbers 
of  the  transfer  may  be  such  fis  to 
make  the  transfer  by  the  transferror 
appear  earlier  than  the  transfer  to 
him;  unless  it  is  proven  that  such 
transfer  was  made  prior  to  the  one 
by  which  the  stock  was  assigned  to 
the  transferror.  ib 

27.  The  by-laws  of  a  corporation,  re- 
quiring a  surrender  of  the  certifi- 
cate before  making  a  transfer,  are 
not  binding  on  third  persons,  so  as 
to  afiect  their  rights,  or  deprive  them 
of  their  property.    ,  ib 

28.  Where  stock  is  transferred  under  a 
power  of  attorney  attached  to  a  cer- 
tificate,^ which  power  also  contains 
an  assignment  of  the  shares,  and 
authority  to  transfer  such  shares, 
the  power  will  not  authorize  the 
transfer  of  any  share  acquired  after 
the  date  of  the  power.  ib 

29.  Such  transfer  dhi  only  operate  to 
transfer  stock  held  by  the  person 
named  in  the  certificate  and  power, 
at  the  date  of  the  power ;  and  if  such 
stock  was  previously  transferred  by 
him,  no  title  will  pass,  under  the 
transfer  of  the  attorney,  to  any  ^ock 
subsequently  acquired  by  such  per- 
son, ib 

80.  In  the  case  of  a  certificate  and 
power  of  attorney  held  by  the  party 
to  whom  it  has  been  pledged,  with- 
out making  a  transfer  on  the  books 
of  the   company,    the  same   rule 
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ihould  be  applied.  Sach  certificate 
and  power  will  give  to  the  holder 
an  equitable  title  to  any  valid  »tock 
held  by  the  person  named  therein^ 
at  the  date  of  the  power,  if  he  con- 
tinues to  hold  such  stock ;  but  if  all 
the  stock  held  by  the  party  at  the 
date  thereof  has  been  sold  by  him, 
then  the  certificate  has  ceased  to 
be  of  any  value,  and  should  be  can- 
celed. i& 

6.  LiabHUy  of  Ooekholders,  for  debts. 

81.  A  consulting  engineer,  who  ren- 
ders services  as  such,  is  not  within 
the  language,  or  the  policy  or  rea- 
son, of  the  10th  section  of  the  act 
of  April  11, 1849,  incorporating  the 
New  York  and  Liverpool  United 
States  Mail  Steamship  Company, 
which  provides  that  the  stockhold- 
ers shall  be  individually  liable  for 
debts  due  and  owing  to  their  "  2a- 
borws  and  operaiivu^*  for  services 
performed  for  the  corporation.  Er- 
iaton  V.  Browtif  890 

82.  Stockholders  In  a  manufacturing 
corporation  are  not  bound  by  the 
acts  or  declarations  of  the  foreman 
of  the  company;  he  not  being  in 
any  respect  their  agent.  Strong  v. 
Wheaion,  616 

88.  A  judgment  recovered  against  a 
manufacturing  corporation,  hy  an 
employee,  is  not  even  prima  facte 
evidence  of  the  amount  which  the 

{)laintiff  therein  is  entitled  to  recover 
n  a  subsequent  action  brought  by 
him  against  stockholders,  for  work 
and  labor.  ib 

8i.  To  entitle  the  plaintiff  to  recover 
in  such  an  action  he  is  bound  to 
prove  not  only  the  existence  of  the 
corporation,  the  recovery  of  a  judg- 
ment against  it,  the  issuing  and  re- 
turn of  an  execution  unsatisfied  in 
whole  or  in  part,  but  the  perform- 
ance of  labor  to  some  amount,  and 
that  the  defendants  were  stockhold- 
ers, tb 


86.  Persons  signing  the  articles  of 
elation  of  a  manufacturing  company 
are  stockholders;  and  when  the 
holding  of  stock  is  once  established 
It  must  be  presumed  to  continue, 
until  its  surrender  or  assignment  is 
shown.  ib 


86.  The  word  *<  obligation,*'  as  used 
in  section  120  of  the  code,  whicli 
declares  that  persons  severally  liable 
on  the  same  obltgcUion  or  instru- 
ment, &c.,  may  all  or  any  of  them 
be  included  in  the  same  action  at 
the  option  of  the  plaintiff,  should  be 
confined  to  its  legal  meaning.  It 
does  not  embrace  a  class  of  actions 
not  evidenced  by  a  writhig.  ib 

87.  Accordingly  hM  that  an  action 
for  work  and  labor  could  not  be 
maintained  against  two  stockholdera 
of  a  corporation,  by  an  employee 
of  the  company,  without  bringing  in 
the  other  stockholders  ib 


COSTS. 

1.  Where  a  non-resident  party  give^ 
security  for  costs  on  commencing 
the  action  and  on  bringing  an  ap- 
peal, the  costs  are  not  payable  and 
cannot  be  collected  until  the  appeal 
is  decided.  And  the  defendant 
should  not  be  allowed  to  sue  on  the 
bond  given  as  security  for  costs,  to 
recover  moneys  which  he  is  not  per- 
mitted to  collect  directly,  by  execn- 
Uon.     Van  Vieck  v.  Clark,         816 

2.  But  if  an  action  is  brought  upon 
the  bond,  in  another  court,  before 
the  appeal  is  decided,  the  plaintiff 
in  the/ original  suit  may  move  for  an 
order  in  that  suit,  staying  the  second 
action  until  the  decision  of  the  ap- 
peal If,  instead  of  doing  this,  he 
defends  the  action  brought  upon  the 
bond  and  a  decision  is  made  against 
him  there,  he  cannot  seek  the  aid 
of  the  court  in  the  original  action 
by  ii\ittnction«  ib 


COUKTT  CLERK. 
See  BxxD. 


DAMAGES. 

1.  Awiomnt  of, 

1.  Where,  in  an  action  to  recover  the 
price  of  wheat  delivered  under  a 
contract,  at  a  price  fixed,  the  de- 
fendant setB  up  by  way  of  oouoter- 
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claim,  the  damages  he  has  sustained 
\>j  reason  of  the  plaintiff's  refusal 
to  deliver  the  whole  qnantity  agreed 
upon,  he  is,  if  he  establishes  such 
defense,  entitled  to  be  allowed  as 
damages,  the  difference  between  the 
contract  price  of  the  wheat  not  de- 
livered, and  the  market  value  there- 
of, at  the  time  it  was  to  have  been 
delivered,  with  interett  on  that  dif- 
ference.   FuhellY.  Winans,       228 

2.  Whether  liquidated,  or  not 

2.  Where  a  contract  for  doing  a  piece 
of  work  in  building  a  vessel,  con- 
tained a  stipulation  for  the  comple- 
tion of  the  work  on  or  before  a 
specified  time  '*  under  a  forfeiture 
of  one  hundred  dollars  per  day  for 
each  and  every  day,  after  the  above 

•  dale,  until  the  same  is  completed." 
Beld  that  the  sum  specified  was  not 
to  be  deemed  liquidated  damages. 
Coiitea  T.  Lawrence,  d48 

8.  Where  the  contract  is  of  such  a  char- 
acter that  it  can  be  separated,  as  to 
performance,  so  as  to  admit  of  an 
assessment  of  damages  for  a  breach 
of  one  part,  and  not  the  other,  the 
party  should  not,  for  a  trifiing  omis- 
sion, be  made  responsible  for  the 
whole  amount  of  damages  speci- 
fied, ib 

Evidence  in  mUigaiionr-^ee  Shbbiff. 


DEBTOR  AND  CBEDITOB. 

1.  Aeeignmenie  for  ike  benefit  of  ered- 
itor$, 

1.  Where  an  assignment  for  the  benefit 
of  creditors  conveyed  to  the  assignee 
all  the  **  goods,  chattels,  merchan- 
dise, dtc.,  and  property  of  every 
name  and  nature  whatsoever,"  of 
the  assignor;  Heid  that  these  words 
were  sufiScient  to  include  all  the 
property  of  the  assignor,  wherever 
it  might  be,  whether  on  land  or  at 
sea,  and  embraced  saws  ordered  by 
the  assignor  to  be  manufactured  for 
him  in  England,  which  were  on  their 
voyage  to  this  country  at  the  date 
of  the  assignment.  Van  Dine  v. 
Wmett,  819 

2.  And  the  assignee  having  elected  to 
accept  the  g<wds,  as  was  evidenced 
by  hia  paying  the  dotiee,  and  the 


purchase  money ;  ffdd  that  the  in- 
terest of  the  assignor  in  the  prop- 
erty was  at  an  end,  from  that  time, 
and  the  title  was  in  the  assignee. 
And  that  a  sheriff  levying  upon  and 
taking  the  property,  after  that,  as 
the  property  of  the  assignor,  w&s  a 
trespasser.  ib 

8.  A  direction,  in  an  assignment,  to 
the  assignee  to  pay  the  rent,  taxes 
and  assessments  on  the  real  estate 
until  the  same  shall  be  sold,  is  a 
power  necessary  to  the  preservatioa 
of  the  property,  and  one  which  the 
assignee  would  be  authorised  to  ex- 
ercise, if  it  were  not  included  in  the 
assignment.  ik 

4.  A  provision,  in  an  assignment,  au- 
thorizing the  payment  of  debts, 
bonds,  notes  and  sums  of  money 
due  and  to  grow  due  from  the  as- 
signor to  the  assignee,  cannot  be 
made  to  cover  debts  not  then  in  ex- 
istence, and  will  not,  therefore,  in- 
validate the  assignment.  %b 

6.  Nor  will  the  authority  to  the  aa- 
signee  to  employ  an  attorney  render 
an  assignment  invalid.  ib 

6.  An  action  may  be  brought  by  pre- 
ferred creditors  in  an  assignment  for 
the  benefit  of  creditors,  in  behalf 
of  themselves  and  other  creditors  of 
the  assignor,  against  the  assignee, 
for  an  accounting,  and  to  obtain  a 
Jtldgment  that  the  defendant  close 
up  his  trust  by  converting  the  prop- 
erty into  money  and  distributing  the 
same  under  the  assignment ;  where 
the  creditors  are  so  numerous  that  it 
would  be  impracticable  for  the  plain- 
tiffs to  bring  them  all  before  the 
court.    Brooks  v.  Peck,  619 

7.  Where  the  right  to  have  the  assign- 
ed property  converted  into  cash  is 
common  to  all  the  creditors,  the  only 
question  being  as  to  the  time  when 
it  shall  be  done,  there  is  no  antago- 
nism between  them.  ib 

8.  A  mere  difference  of  opinion,  among 
the  creditors,  as  to  the  best  time  for 
disposing  of  the  assigned  property, 
does  not  constitute  a  oostility  of  in- 
terest, ib 

9.  Where  assigned  property  consisted 
in  part  of  real  estate,  occupied  aa  a 
ship  yard,  which  the  extenaioo  of 


an  avenae  had  rendered  UDBnitable 
for  that  purpose,  and  the  projierty 
was  not  likely  to  be  purchased  by 
any  one  for  that  use,  but  it  was  suit- 
able for  other  purposes ;  there  being 
no  present  prospect  of  a  rise  in  val- 
U0t  and  the  creditors  not  all  agreeing 
to  allow  the  assignee  further  to  con- 
tinue his  efforts  to  sell  the  property 
at  private  sale ;  Held  that  it  was  a 
proper  case  for  directing  the  as- 
signee to  sell  the  property  at  public 
auction,  if  not  sooner  sold  at  private 
sale.  t& 

SH  PABTNBR0HIP. 

DE£D. 

It  is  the  duty  of  the  county  clerk  to 
record  the  memorandum  of  altera- 
tions and  interlineations  in  a  deed ; 
and  it  is  not  erroneous  in  a  Judge  to 
charge  the  jury  that  the  absence  of 
any  such  memorandum,  in  the  re- 
cord, is  a  circumsunce  for  their  con- 
sideration in  connection  with  the 
question  of  an  alleged  fhiudulent 
insertion  in  the  dmd.  Eager  ▼. 
ffageri  92 

See  DrtermivatioK   of   claims    to 

LAND. 

Fraud. 

DETERMINATION  OF  CLAIMS  TO 
LAND. 

1.  In  an  action  to  compel  the  deter- 
mination of  claims  to  real  pro^ierty, 
proof  that  the  premises  in  question 
were  assessed  to  the  plaintiff,  as 
owner,  is  admissible,  as  tending  to 
show  a  claim  thereto  on  his  part, 
somewhat  open  and  notorious,  and 
to  give  practical  character  to  his 
asse'rtion  of  title.  Btiger  y.  ffo- 
ger,  92 

2.  Id  such  an  action  it  is  not  errone- 
ous to  charge  the  Jury  that  in  case 
they  find  the  plaintiff  has  no  title  to 
the  premises,  and  they  for  that  rea- 
son find  for  the  defendant,  they  may 
proceed  one  step  farther,  and  de- 
termine whether  the  defendant  haa 
title  to  the  whole,  or  to  any  and 
what  portion  thereof.  ib 

8.  Nor  is  it  erroneous  to  charge  that 
the  non-production  of  a  deed  (al- 
leged to  contain  a  material  clause 
fraudulently  inserted)  in  the   do- 
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fendant^s  posseesion,  and  pnrpoeely 
suppressed  by  him,  and  containing 
evidence  bearing  strongly  on  the 
question  of  fhiudulent  insertion,  Is 
a  circumstance  Arom  which  they 
may  pronounce  against  the  defend- 
ant, as  to  that  clause.  ib 


E 

EASEMENT. 

1.  A  covenant  or  agreement  restricting 
the  use  of  any  lands  or  tenements  in 
favor  or  on  account  of  other  lands, 
creates  an  easement,  and  makes  one 
tenement  servient  and  the  other 
dominant ;  and  this  without  regard 
to  any  privity  or  connection  of  title 
or  estate  in  the  two  parcels,  or  their 
owners.     Oibert  v.  Petder,         488 

2.  All  that  is  necessary  is  a  clear  mani- 
festation of  the  intention  of  the  per- 
son who  is  the  source  of  title,  to 
subject  one  parcel  of  land  to  a  re- 
striction in  its  use,  for  the  benefit 
of  another,  whether  that  other  be- 
long, at  the  time,  to  himself  or  to 
third  persons,  and  sufficient  lan- 
guage to  make  that  restriction  per- 
petual, tb 

EJECTMENT. 

1.  ^ectment  cannot  be  sustained 
against  a  municipal  corporation  by 
proof  that  at  the  commencement  of 
the  action  the  locus  in  quo  was  in 
use  by  the  public  as  one  of  the  pub- 
lic streets  of  a  city  ;  such  use  being 
inconsistent  with  actual  occupancy 
by  the  corporation,  and  not  afford- 
ing evidence  of  any  claim  by  it  that 
it  owns  or  has  any  interest  in  the 
premises.  Cowenrnwen  v.  Tke  OUy 
of  Brooklyn,  9 

2.  The  grading,  paving  and  cleaning 
of  the  str(>et  are  acts  necessary  for 
the  fair  eqjoyment  of  the  public  right 
dt  way ;  and  may  be  regarded  as 
showing  that  the  corporation  claim- 
ed an  easement  for  the  public  upon 
the  land ;  but  cannot  be  considered 
evidence  that  it  claimed  any  title  to, 
or  interest  in,  the  land  itself.        d 

ELECTION. 
See  Irsujun  oa  CoMFAirtM,  1, 2»  I. 


680 


INDEX. 


EQUITY. 
GSm  Infants. 

ESTOPPEL. 

1.  No  one  can  be  estopped  from  refcui- 
log  to  do  aa  illegal  act ;  bat  an 
estop^l  can  only  operate  in  favor 
of  a  party  ii^ured,  where  there  itf 
no  provision  of  law  forbidding  the 

.  party  against  whom  the  estoppel  is 
to  operate  from  doing  the  act  which 
is  sought  to  be  carried  out  through 
its  operation.  New  York  and  New 
Maven  Rail  Road  Company  v.  fichuy- 
Ur,  534 

2.  The  doctrine  of  estoppel  is  only 
available  to  the  party  for  whom  it 
was  designed,  and  does  not  operate 
in  favor  of  a  stranger  to  whom  the 
representation  was  not  made.       fb 

8e9  Concov  Schools,  8. 


EVIBENGE. 

1.  Proof  thai  an  individoal  is  reputed 
.  to  be,  and  has  acted,  notoriously,  as 

a  public  officer,  is  prima  faeU  evi- 
dence of  his  official  character,  with- 
out producing  his  appointment.  Cot- 
ton V.  Beardsley,  29 

2.  This  exception  to  the  general  rule 
requiring  the  best  evidence  to  be 
given,  is  founded  upon  the  strong 
presumption  that  arises  ft'om  the 
exercise  of  a  public  office,  that  the 
appointment  to  it  is  valid ;  and  is 
made  for  the  reason  that  it  would 
be  attended  with  general  inconven- 
ience to  require  full  and  strict  proof 
of  the  appointment  or  election  of 
public  officers.  ib 

8.  In  an  action  against  a  person  for  an 
act  which  he  had  no  right  to  do  un- 
less an  officer,  he  must  show  that  he 
was  prima  facie  an  officer  de  jure. 
'  Proof  of  acting  as  such  under  color 
of  authority,  and  of  reputation,  is 
admissible  evidence  for  that  pur- 
pose ;  and  if  proved,  is  sufficient,  in 
a  collateral  proceeding,  to  establish 
that  character.  Pottbr,  J.  dis- 
sented, ib 

4.  The  uniform  practice  of  the  courts 
•has  been  to  admit  proof  that  officers 


have  been  reputed  to  he  and  hiire 
acted  as  such,  in  cases  where  they 
have  been  sued  for  their  official  acts 
and  have  sought  to  justify  their  acts 
as  incumbents  of  the  office.  P^r 
BosiKBijrs,  J.  ib 

6.  It  is  competent  for  the  legislature 
to  change  the  burthen  of  proof,  In  a 
given  case,  from  one  party,  and  cast 
it  upon  another ;  no  rule  of  evidence 
at  common  law  being  changed. 
Hickoz  V.  Taaman,  608 

See  CoMMoa  Soeools,  1,  2. 
Expert, 
judomeht,  1. 
Pbiyilxobd  ConcnNICATIONS. 

EXECUTION. 

The  necessary  wearing  apparel  of  every 
debtor  is  exempt  from  levy  and  sale 
on  execution.  Bumpue  t.  Jfoy- 
nard,  626 

See  Shiripf. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  Where  the  domicil  of  a  testator  Is 
in  this  state,  and  bis  will  is  proved 
and  letters  testamentary  issued  here, 
where  all  the  personal  estate  is  sit- 
uated, it  is  unnecessary  for  the  ex- 
ecutor to  prove  the  will  in  another 
state,  where  the  real  estate  of  the 
testator  is  situated ;  and  be  will  not 
be  allowed  the  expenses  incurred  in 
doing  so,  on  the  settlement  of  his 
accounts.    Young  v.  Brushy        294 

2.  The  distribution  of  the  personal 
estate,  in  such  a  case,  is  to  be  ac- 
cording to  the  laws  of  New  York ; 
and  a  decree  of  a  court  in  the  state 
where  the  real  estate  is  situated, 
directing  the  expenses  of  proving 
the  will  there  to  be  paid  out  of  the 
estate  has  no  force  or  validity  here; 
and  cannot  make  those  expenses 
chargeable  to  the  legatees  under  the 
will,  in  this  state.  ib 

3.  Under  ordinary  circumstances, 
where  a  party  refuses  to  pay  over 
moneys  held  by  him  in  a  fiduciary 
character,  he  should  be  charged  with 
interest;  and  the  fact  of  its  being 
deposited  for  safe  keeping,  in  a  bank 
or  trust  company,  does  not  relieve 
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the  trnstee  fyom  such  liability ;  even 
though  he  receives  a  smaller  rate  of 
interest.  %b 

4.  Bat  where  money  was  deposited  by 
execators,  in  a  trust  company,  under 
the  direction  of  a  referee,  and  with 
the  consent  of  the  counsel  of  the 
opposite  party,  as  to  the  place  of  de- 
posit, to  be  applied  to  the  payment 
of  any  recovery  in  the  action ;  it 
was  held  that,  in  the  absence  of 
any  demand  of  the  payment  of  the 
money,  the  executors  were  not 
chargeable  with  a  higher  rate  of  in- 
terest than  was  received  for  the  fund 
while  it  was  deposited  in  the  trust 
company.  ib 

5.  Upon  a  settlement  of  the  accounts 
of  an  administrator  de  bontB  non, 
with  the  will  annexed,  before  the 
surrogate,  legatees  should  not  be 
charged  with  the  sums  decreed  by 
the  surrogate  to  be  paid  to  them, 
respectively,  upon  the  final  settle- 
ment of  the  accounts  of  superseded 
executors,  but  only  with  the  ad- 
vances charged  to  them  in  the  will, 
and  the  money  actually  received  by 
them  ft-om  the  estate.  Clapp  v. 
MeseroUf  661 

6.  A  decree  of  the  surrogate,  ascertain- 
ing the  amount  of  money  in  the 
hands  of  executors  for  distribution, 
and  directing  in  what  manner  it 
shall  be  distributed,  is  not  a  satis- 
faction or  extinguishment  of  the 
claims  of  those  to  whom  the  money 
is  made  payable,  to  the  extent  of 
such  amounts,  respectively.  t6 

7.  A  provision  in  such  a  decree,  direct- 
ing the  executor  to  pay  over  the 
balance  found  to  be  in  his  hands,  in 
execution  of  the  trusts  of  the  will, 
is  not  a  payment,  so  as  to  discharge 
him ;  nor  is  it  a  payment,  so  as  to 
exonerate  the  fund  distributable  and 
charge  the  person  to  whom  it  is 
made  payable.  ib 

8.  Nothing  short  of  actual  payment, 
or  some  act  of  the  distributee  to  its 
prejudice,  will  exonerate  the  trust 
fund  ft-om  the  claim  of  the  distrib- 
utee. %b 

9.  Though  the  decree  of  the  surrogate 
gives  to  each  distributee  a  remedy 
against  the  executor  personally,  for 
his  proportion  of  the  fund  found  to 


be  in  the  hands  of  the  executor, 
this  is  only  cumulative,  and  will  not 
impair  the  remedy  against  the  Amd 
itself.  ib 

See  AcTioir,  16, 17. 

WiTVESS,  2. 


EXEMPTION. 
See  ExBCUTXON. 

EXPERT. 

The  testimony  of  an  expert  is  admissi- 
ble to  explain  technical  terms  in  a 
contract ;  also  to  explain  the  mean- 
ing of  provisions  used  in  a  specifi- 
cation for  building  steam  engines. 
ColweU  V.  La/wrenee^  648 


F 


FALSE  IMPRISONMENT. 

1.  Where  one  makes  a  complaint  be- 
fore a  police  magistrate  on  a  subject 
matter  over  which  the  magistrate 
has  a  general  jurisdiction,  and  the 
magistrate  thereupon  issues  a  war- 
rant, upon  which  the  party  com- 
plained of  is  arrested,  the  complain- 
ant is  not  liable,  in  an  action  for 
false  imprisonment,  although  the 
facte  staled  in  the  complaint  do  not 
constitute  a  criminal  offense,  so  as 
to  give  the  magistrate  authority  to 
act  in  the  particular  case.  Von 
Latham  y.  LiJbby^  839 

2.  Where  a  party  applying  to  a  magis- 
trate, having  general  jurisdiction  oi 
the  subject  matter,  for  a  warrant  of 
arrest,  under  the  act  of  April  18, 
1867,  "  to  punish  nuisances  and  ma- 
licions  trespasses  on  lands,"  does  no 
more  than  to  state  his  case  to  the 
magistrate,  in  an  aflSdavit,  without 
bad  faith  or  malice,  he  is  not  liattle 
for  the  consequent  action  of  the 
magistrate,  even  though  it  be  erro- 
neous, ib 


FORECLOSURE  SUIT. 

In   an    action  for  foreclosure,  com- 
menced previous  to  the  amendment 
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of  the  182d  section  of  the  code,  in 
1862,  a  grantee  of  land  was  not 
charged  with  constructive  notice  of 
the  commencement  of  the  suit,  al- 
though a  lis  pendens  had  been  filed, 
unless  the  summons  had  been  xerred 
on  his  grantor  before  the  conveyance 
of  the  laud.     BuUer  v.  Tomiinson, 

641 

FOREIGN  COEPOEATION. 

1.  A  foreign  corporation,  misrrating  to 
this  state  and  carrying  on  its  busi- 
ness here,  exclusively,  and  ceasing 
to  transact  any  business  in  the  state 
of  its  creation,  loses  its  corporate 
rights  and  privileges,  and  becomes, 
as  to  all  persons  dealing  with  it,  a 
mere  partuersbip.  Merriek  v.  Brai- 
nard,  674 

2.  A  stockholder  in  such  a  corporation 
is  liable  as  a  partner,  in  the  associa- 
tion or  partnership  which  the  stock- 
holders become,  on  the  termination 
of  the  corporation.  Moboav,  J.  dis- 
sented, ib 


FRAUD. 

1.  When  a  party  receives  a  conteyanoe 
of  land  or  other  property  from  an 
insolvent,  without  actually  paying, 
securing  or  becoming  bound  to  pay 
any  consideration  therefor,  no  fur- 
ther proof  of  knowledge  or  notice 
of  the  fraudulent  intent  of  the  gran- 
tor against  his  creditors  is  necessary 
in  order  to  charge  the  grantee  with 
complicity  in  the  fraud*  Wood  v. 
Buni.  802 

2.  The  subsequent  voluntary  payment 
by  the  grantee,  of  valid  debts  exist- 
ing against  the  grantor,  or  the  pur- 
chase of  obligations  against  him,  or 
even  the  payment  of  some  money, 
subsequently,  to  the  grantor,  will 
not  create  a  presumption  in  favor  of 
the  good  fkith  of  the  grantee,  or 
sustain  the  validity  of  the  convey- 
Imce.  %b 

8.  Nor  does  the  grantee,  by  such  eri- 
dence  alone,  present  a  case  which 
entitles  him  to  demand,  as  a  con- 
dition to  the  granting  of  relief  to  the 
creditors  of  such  a  grantor  by  ad- 
judging it  void  and  directing  a  sale 
of  the  premises,  and  the  satisfaction 
of  a  Judgment  creditor  from  the  pro- 


ceeds of  the  sale,  that  any  prorisioa 
shall  be  made  for  the  indemnity  of 
the  grantee  for  sums  which  he  haa 
▼oluntarily  paid  to  parties  having 
demands  against  the  grantor.         ik 

4.  The  complicity  of  the  grantee  in  the 
fraud  of  the  grantor  deprives  him 
of  any  right  to  relief  in  respect  to 
such  payments,  from  a  court  of 
equity.  t6 

6.  A  grantee  of  a  well  known  insolvent, 
who  cannot  show  that  he  paid  some 
present  consideration  at  the  time 
of  the  conveyance,  or  that  be  then 
secured,  or  undertook  by  some  pro- 
mise, to  pay  in  future,  cannot  claim 
to  be  ignorant  of  the  fhindulent  in- 
tent of  the  grantor  against  his  credi- 
tors. ^ 

See  CoBPOBATiON,  10  to  19. 

JCDGMBNT,  6. 


FRAUDS,  STATUTE  OF. 
See  AoBxsxBnp,  4. 


o 


GRANT. 

When  the  state  makes  a  grant  of  land 
covered  with  the  wsters  of  a  bay  or 
navigable  river,  and  the  grantee  re- 
claims and  raises  it  above  the  sur- 
face of  the  water,  in  the  form  of  a 
wharf,  it  is  not  a  mere  franekiee  to 
collect  wharfage,  and  belonging  to 
the  public  at  large  for  commercial 
purposes,  but  the  grantee  is  invested 
with  all  the  rights  that  pertain  to  the 
ownership  of  lands.  People  t.  KeU- 
Jdy,  269 

See  Fbaud. 

Nbw  Yobk  (Citt  of,)  1, 2. 8. 


GUARANTY. 

1.  A  guaranty  of  collection  implies 
that  a  note  or  evidence  of  debt  is 
good,  or  good  and  collectible  against 
the  principal  debtors;  and  this 
means  collectible  by  due  course  of 
law.    Cody  v.  SKdd<m,  108 
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2*  Ordinarily,  to  test  that  question,  it 
is  necessary  that  the  customary  legal 
proceedings  should  be  resorted  to, 
Tiz.  a  Judfj^Dient  and  execution 
against  the  parties  primarily  liable 
to  pay ;  and  the  return  of  an  execu- 
"tion  unsatisfied  is  prima  facie  suf- 
ficient and  satisfactory  evidence  that 
it  is  not  collectible.  ib 

8.  Tet  it  is  not  absolutely  indispensti- 
ble  ihat  legal  proceedings  should  be 
resorted  to,  to  test  the  collectibility 
of  the  paper,  if  it  otherwise  satis- 
factorily appears  that  a  resort  to 
such  proceedings  would  be  entirely 
ineffiFctnal.  Proof  that  the  princi- 
pal debtors,  fh>m  the  period  of  the 
maturity  of  the  debt,  have  been 
uniformly  insolvent  and  unable  to 
pay  any  part  of  the  debt,  is  satisfac- 
tory and  sufiicieni  evidence  that 
legal  proceedings  would  be  unavail- 
able to  collect  the  note.  ib 

4.  Legal  proceedings  are  not  abso- 
lutely a  condition  prteedmU  to  the 
liability  of  the  guarantor ;  but  equiv- 
alent evidence  of  the  inability  to 
collect  any  part  of  the  debt  will 
sufflca  ib 

6.  In  an  action  upon  an  instrument 
guarantying  the  collection  of  a  bond, 
the  referee  having  found,  upon  evi- 
dence warranting  such  a  conclusion, 
that  the  principal  debtors  were  sev- 
erally insolvent  and  unable  ^to  pay 
any  part  of  the  bond;  Held  that 
after  such  a  finding  the  court  might 
.well  conclude  that  a  suit  against 
them  would  be  utterly  nugatory, 
and  therefore  unnecessary  to  be 
brought  as  a  condition  precedent  to 
the  liability  of  the  guarantors.      t6 

6.  When  a  mortgage  is  given,  as  col- 
lateral to  the  bond  guarantied,  it  is 
not  indispensable  that  the  holders 
of  the  bond  should  seek  satisfaction 
out  of  the  mortgaged  premises,  by 
a  foreclosure,  if  it  appears  that  a 
resort  to  that  remedy  would  have 
proved  fruitless,  in  consequence  of 
the  sale  of  the  mortgaged  premises 
under  a  statute  foreclosure,  to  satisfy 
a  prior  mortgage,  at  a  price  leaving 
no  surplus.  ib 

?  Where  a  mortgagee  assigns  the 
PBortgage,  and  the  bond  accompany- 
ing the  same,  to  another,  covenant- 
ing in  the  assignment  that  they  shall 


be  paid  when  due,  a  subsequent 
holder  of  the  bond,  to  whom  the 
same  has  been  assigned,  with  a 
guaranty  of  payment,  must  first  at- 
tempt the  collection  of  the  debt, 
from  the  obligee  and  mortgagee, 
before  he  can  resort  to  the  guaran- 
tors, upon  their  guaranty.  ib 

8.  Such  a  covenant  is  an  absolute 
guaranty  of  payment,  entitling  the 
assignee  to  prosecute  the  assignor 
thereon  immediately  after  default 
in  payment  of  the  amount  due  upon 
the  bond  and  mortgage;  and  the 
benefit  thereof  will  pass  to  a  subse- 
quent assignee,  under  an  assignment 
of  the  securities,  executed  by  the 
covenantee.  ib 

9.  Where  the  holder  of  a  note  made 
by  a  third  person  turns  it  out  in 
payment  of  bis  own  debt,  or  in  pay- 
ment for  property  purchased,  or  for 
money  received  by  him,  from  the 
person  to  whom  he  transfers  it,  and 
at  the  same  time  agrees  that  the 
note  is  good,  or  will  be  paid  at  ma- 
turity, or  that  it  will  be  collected 
by  due  process  of  law  against  the 
maker,  this  is  an  undertaking,  in 
substance,  entirely  for  his  own  ben- 
efit and  advantage,  and  the  contract 
is  valid  even  though  it  rest  entirely 
in  parol ;  and  is  not  within  the  stat- 
ute of  frauds.    Dauber  t.  BUtekney, 

482 

10.  And  if  valid  by  parol,  such  an  un- 
dertaking will  be  none  the  less  ralid 
because  reduced  to  writing,  without 
expressing  the  consideration.        H 


HUSBAND  AND  WIFE. 

1.  A  married  woman,  living  with  her 
husband,  and  having  no  separate 
estate,  catmot,  in  the  absence  of  her 
husband,  and  without  his  knowledge 
or  consent,  enter  into  an  agreement 
in  writing,  for  the  purchase  of  real 
estate  on  credit    Rose  r.  Bdl,     26 

2.  Such  an  agreement  is  a  mere  nul- 
lity; conferring  no  rights,  and  im- 
posing no  obligations  upon  either 
party.  %b 

8.  Hence,  the  posseesion  of  the  prem- 
ises is,  in  law,  the  poaaesston  of  the 
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haaband,  and  in  no  respect  that  of 
the  wife.  She  is  therefore  improp- 
erly Joined  with  her  huaband  in  an 
action  by  the  vendor,  to  recover  the 
poeaeaeion  of  the  premiaea  for  a  de- 
fault in  the  payment  of  the  purchase 
money.  ib 

4.  Where  land  was  purchased  for  a 
married  woman,  aa  a  homestead, 
with  her  aeparate  meana,  and  atie 
went  into  posaeaaion  and  made  valu- 
able improvementa  thereon  with  her 
own  aeparate  funda ;  Held  that  the 
arrangement  between  the  wife  and 
her  husband  in  respect  to  such  pnr- 
chaae,  being  without  any  fraudulent 
Intent,  waa  lawful,  and  ahould  be 
austained.    Damon  v.  If  all  j        136 

6.  And  that  notwithatanding  the  con- 
veyance of  the  property  ao  pur- 
chased waa,  by  mistake,  made  to 
the  husband,  instead  of  the  wife, 
her  equity  waa  superior  to  that  of  a 
creditor  of  the  husband  whose  debt 
matured,  and  whose  judgment  waa 
recovered,  long  after  the  title  to  the 
property  had  paaaed  from  the  hna- 
band  and  wife,  by  conveyances  to 
bona  fide  purchaaera.  ib 

6.  Jndgmenta  recovered  againat  hua- 
band  and  wife  during  coverture  and 
for  a  cauae  of  action  accruing  after 
marriage,  will  not  bind  the  wife'a 
aeparate  estate.    Tisdaie  v.  Jones, 

523 

7.  A  contract  entered  into  between 
huaband  and  wife,  before  marriage, 
although  void  at  law,  will  be  recog- 
nized and  enforced  in  equity.        ib 

8.  Although  an  ante-nuptial  agreement 
still  reata  in  covenant,  equity  will 
enforce  it;  treating  as  done  that 
which  the  husband  agreed  to  do; 
and  this  even  againat  creditora  and 
purchasers.  %b 

0.  By  an  agreement  executed  prior 
to  marriage,  and  in  contemplation 
thereof,  the  husband,  for  himself 
and  his  heirs,  covenanted  with  a 
trustee  of  the  wife  that  if  the  mar- 
riage should  take  place,  he  and  his 
wife  would  convey,  settle  and  aa- 
aure  certain  premises,  the  separate 
estate  of  the  wife,  to  the  trustee, 
for  the  use  and  behoof  of  the  wife 
for  and  during  her  life;  and  if  she 
should  die  leaving  heirs  of  her  body, 
then  the  premiaea  should  go  to  the 


uae  of  the  huaband  for  life,  and  then 
to  the  heira  of  the  wife'a  body.  If 
the  wife  should  die  within  ten  years 
without  heirs  of  her  body  living  at 
her  death,  then  one  half  of  the 
premises  should  go  to  the  husband, 
and  the  other  half  to  the  wife's  col- 
lateral relatives.  But  if  the  wife 
should  not  die,  and  should  not  have 
heirs  of  her  body  living,  within  ten 
years,  and  the  husband  should  sur- 
vive, then  the  whole  premises  should 
go  to  him  for  life,  remainder  to  the 
wife's  heirs.  IJo  conveyance  pursu- 
ant to  this  covenant  was  ever  exe- 
cuted. A  Judgment  being  recovered 
against  husband  and  wife,  for  work 
and  labor  done  upon  the  separate 
estate,  the  premiaea  were  aold  by 
the  aberiff  upon  an  execution  iaaued 
thereon.  HM  that  in  equity  the 
-  husband  had  no  equitable  interest 
in  the  premiaea,  jtlthough  there  waa 
an  apparent  legal  intereet  in  him. 
And  that  it  Was  in  the  power  of  the 
court  to  control  the  judgment,  so  as 
to  protect  the  interests  of  the  wife 
against  the  husband  and  all  others 
claiming  under  him,  with  notice  of 
the  wife's  rights.  tb 

10.  Held,  aho,  that  the  title  of  the 
husband  being  prima  faeii  valid,  a 
sale  of  the  premises  upon  an  execu- 
tion issued  on  the  judgment,  followed 
by  the  sheriff's  certificate  of  sale, 
transferred  to  the  purchaser  an  ap- 
parently valid  title,  to  protect  her- 
self against  which  the  wife  must 
commence  an  action  and  establish 
the  ante-nuptial  agreement.  That 
this  created  a  ^oud  on  ihe  wifi'$ 
tftlet  which  a  court  of  equity  would 
interfere  to  remove.  ib 

See  Complaint,  8. 

WlTIBSB,  4. 


INDOBSEBfSNT. 
See  Pbomissobt  Notbb. 

INFANT. 

1.  Courts  of  equity  have  inherent  Juris- 
diction, independently  of  statute,  to 
order  a  sale  of  the  equOable  estates 
of  inflmts.     Wood  t.  Jfotikar,      478 
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2.  The  statute  of  New  York,  providing 
for  the  sale^  &c.  of  the  real  estate 
of  infants  by  chancery,  apply  only 
to  cases  in  which  the  legal  title  is  In 
the  infants.  t& 

8.  In  a  proceeding  in  equity  for  the 
sale  of  the  equitable  estates  of  in- 
fants in  lan^S,  such  equitable  estates 
may  be  transferred  from  the  infants 
by  a  written  contract  of  sale,  or  by 
a  parol  contract  of  sale  followed  by 
payment,  jiossession,  and  improve- 
ments made  by  the  purchaser,  where 
the  sale  was  made  by  the  guardian 
of  the  infants  under  the  sanction  of 
the  court.  ib 

4.  The  equitable  title  thus  acquired 
constitutes  a  good  defense  for  the 
purchaser,  in  an  action  of  ejectment, 
when  properly  set  up  in  his  answer, 
as  against  the  infants  after  they 
have  arrived  at  full  age.  tb 

6.  An  adult  co-^nant  who  Joins  in  a 
petition  praying  a  court  of  equity  to 
order  a  sale  of  the  land  held  by  the 
adult  and  infant  in  co-tenancy,  is 
bound  by  the  order  made  pursuant 
to  his  request.  ib 


INJUNCTION. 

See  Costs,  2. 

Naw  YoBK  (City  of,)  2,  6. 


INSURANCE  (FIRE.) 

1.  An  assessment  made  upon  a  premi- 
um note,  should  be  made  without 
reference  to  a  former  assessment 
standing  in  force  against  the  maker 
of  the  note,  and  as  to  which  the 
assessing  power  of  the  insurance 
company  is  expended.  If  it  includes 
such  former  assessment  it  will  be 
irregular.     Campbell  v.  Adams ,  132 

2.  The  surrender  of  a  policy  by  the 
insured,  and  its  cancellation  by  tho 
insurance  company,  dissolves  the  re- 
lation of  the  insured  as  a  member 
of  the  company,  and  the  company 
has  no  further  claims  upon  him,  ex- 
cept for  the  unpaid  assessments  pre- 
viously made.  ib 

8.  The  premium  note  is  part  and  parcel 
of  the  contract  of  insurance,  and, 
with   the    policy,    constitutes    the 


whole  of  the  transaction.  One  part 
cannot  be  canceled  and  the  other 
remain  in  ftill  force,  without  the 
consent  of  both  parties.  ib 

4.  It  IS  well  settled  that  at  the  com- 
mon law,  as  well  as  under  the  stat- 
ute of  betting  and  gaming,  a  policy 
of  iire  insurance  is  void,  unless  the 
party  insured  has  at  the  time  an  in- 
surable interest  in  the  property  in- 
sured. Freeman  v,  FuUon  Fire  In' 
suranee  Companyt  247 

6.  Hence  a  complaint,  in  an  action  on 
the  policy,  must  contain  an  aver- 
ment of  such  an  interest  in  the  plain- 
tiff, or  in  the  person  for  whose  benefit 
the  contract  was  made,  in  order  to 
state  a  cause  of  action.  ib 

6.  Where  the  person  with  whom  a  con- 
tract of  insurance  was  made,  and 
who  brings  an  action  upon  it,  has 
no  interest  in  the  property  which 
would  authorize  or  enable  him  to 
make  such  a  contract  himself,  he  is 
bound  to  state  affirmatively,  fn  his 
complaint,  that  he  acted  as  the  agent 
of  another,  whose  interest  was  suf- 
ficient to  sustain  such  a  contract,  ib 

7.  A  policy  of  insurance  invalidated 
by  reason  of  a  neglect  to  give  no- 
tice of  other  insurances,  may  be 
revived  and  rendered  binding  by 
subsequent  acts  of  the  insurers, 
manifesting  an  intention  to  treat  it 
as  a  valid  and  subsisting  contract, 
notwithstanding,  and  with  a  full 
knowledge  of,  the  forfeiture.  Car- 
roU  V.  Charter  Oak  Ins.  Co,        402 

8.  Notwithstanding  an  express  pro- 
vision in  a  policy  that  none  of  its 
conditions  "  can  be  waived,  except 
in  writing  signed  by  the  secretary," 
it  is  competent  for  the  parties  to 
rescind  or  modify  that  provision,  by 
a  valid  agreement  even  in  parol; 
and  an  executed  agreement  to  re- 
new a  forfeited  policy  clearly  will 
have  that  effect.  ib 

9.  The  only  interest  which  passes  by 
an  assignment  of  a  policy  after  a 
loss  .has  occurred,  and  after  the  in- 
surers have  been  served  with  notice 
thereof  and  with  the  preliminary 
proofs,  is  the  claim  or  debt  which 
the  insured  holds  against  the  insur- 
ers for  the  amount  of  the  loss,      ib 

10.  Hence,  such  an  assignment  ia  not 
a  breach  of  a  condition  in  the  poUcy 
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ihftt  the  fnterMt  of  the  usnred,  in 
the  policy,  is  not  aasignable  nnless 
by  the  written  consent  of  the  in- 
surers; and  that  in  case  of  any 
transfer  or  termination  of  such  in- 
terest withoot  SQch  •  consent,  the 
policy  shall  from  thenceforth  be 
Toid.  ib 

11.  li  seevu  that  a  provision,  in  a  poli- 
cy, prohibiting  a  transfer  of  the 
interest  of  the  assured  after  loss, 
would  be  illegal  and  void.  ib 

12.  A  policy  of  insurance  is  not  ren- 
dered absolutely  void  by  the  omis 
sion  of  the  assured  to  specify  in  his 
application,  all  the  buildings  within 
ten  rods  of  the  insured  property, 
but  it  is  merely  voiddble  at  the  elec- 
tion of  the  company.  Grotcr,  J 
dissented.    Huntley  t.  Perry,    669 

18.  After  the  company  has  clioeen  to 
assert  the  validity  of  the  policy,  by 
bringing  an  action  upon  the  pre- 
mium note,  to  recover  an  assessment, 
the  insured  cannot  be  permitted  to 
set  up  the  falsity  of  his  own  state- 
ments, in  the  application,  as  a  de- 
fense, ib 


INSURANCE  COMPANIES. 

1.  An  insurance  company  was  incor- 
porated under  the  general  law.  By 
the  7th  section  of  its  charter  it  was 
provided  that  "the  rights,  powers 
and  privileges  now  or  hereafter  con- 
ferrcKd  by  law  on  this  company,  are 
hereby  vested  in  and  shall  be  exer- 
cised by  a  board  of  directors,  to 
consist  of  forty  persons."  Subse- 
quently t^e  legislature  passed  an  act 
which  provided  as  follows :  "  The 
Excelsior  Insurance  Company  is 
hereby  authorized  to  reduce  the 
number  of  its  directors  to  twenty- 
one,  instead  of  forty,  as  provided  by 
its  charter."  Held,  that  in  the  ab- 
sence of  any  provision  in  the  act 
requiring  the  act  of  reduction  to  be 
done  by  the  stockholders,  at  a  meet- 
ing for  that  purpose,  the  power 
rested  in  the  board  of  directors. 
Clbbxb,  J.  dissented.  Matter  of  the 
Exeehior  Jns,  Co,  297 

2.  ffeidf  alsot  that  an  election  of  direc- 
tors could  not  be  set  aside  as  void 
and  a  new  election  ordered,  on  the 
ground  that  there  had  been  no  pre- 


▼ioui  action  taken  by  the  stock* 

holders  to  reduce  the  numb«>  of 
directors.  ib 

8.  ffM,  further,  that  the  neglect  or 
refusal  of  the  stockholders,  at  such 
election,  to  vote  for  the  whole  nnm* 
ber,  did  not  make  the  election  ille- 
gal. Such  as  had  a  minority  of  the 
votes  were  elected;  and  if  there 
were  vacancies  left  in  the  board  of 
directors,  in  consequence  of  the 
omission  to  elect  the  whole  nun^bor, 
the  board  had  power,  under  the  8th 
section  of  the  charter,  to  fill  them, 
but  not  to  hold  a  special  election  for 
that  purpose.  «5 

4.  Premium  notes,  taken  by  a  mutual 
insurance  company,  upon  policies 
already  issued,  and  payable  not  at 
the  end  of  or  within  twelve  months 
from  date,  but  in  such  portions  and 
at  such  times  as  the  directors  shall 
require,  are  not  sufficient  to  consti- 
tate  a  basis  of  capital  for  the  re- 
newal or  extension  of  the  corporation 
under  the  act  of  1849.  (Laws  of 
lSi9,ehap.dOS.)  The  People  ex  r A 
Barton  v.  X%e  Senneiaer  Ineuranee 
Company,  828 

6.  It  will  not  be  presumed  that  notes 
in  that  form  were  contributed  and 
designed  for  the  purpose  of  consti- 
tuting a  basis  of  capital,  but  such 
intention  must  be  proved  by  satis- 
factory evidence.  ib 

6.  The  use  of  such  notes  by  the  direc- 
tors for  the  purpose  of  extending 
the  charter  of  the  company,  under 
the  act  of  1849,  being  radically  dif- 
ferent from  the  purpose  for  which 
they  were  originally  given,  and  for 
which  they  were  intended  to  be  used, 
it  is  an  ui^^^stifiable  divereion  of  the 
notes,  which  will  constitute  a  de- 
fense on  the  part  of  the  makers  to 
their  enforcement,  if  att^knpted  with- 
out the  occurrence  of  any  assess- 
ment ;  unless  a  consent  was  given  to 
such  diversion.  ib 

7.  The  certificate  of  the  comptroller, 
specified  in  the  11th  section  of  the 
act  of  1849,  confers  upon  the  com- 
pany only  an  apparent  and  prima 
facte  right  to  enter  upon  the  busi- 
ness of  insurance.  It  was  not  in- 
tended and  has  not  the  efiect  to 
commit  the  state,  by  an  ofllcial  and 
conclusive  admission  on  its  part  that 


the  eompftny  Si  abiolntely  entitled 
to  the  exercise  of  corporate  priT- 
ileges  for  thirty  yewn ;  and  wae  not 
designed  to  be  a  bar  to  an  action  in 
the  name  of  the  people  brooffht  for 
a  dinolntion  of  the  company  for 
non-compliance  with  the  conditions 
precedent  to  ita  valid  incorpora- 
'  tion.  tb 

8.  An  act  of  the  legislature,  author- 
izing a  fire  insurance  company,  on 
certain  conditions,  to  take  marine 
risks,  is  not  a  legislative  recognition 
of  the  Talid  incorporation  of  the 
company,  under  the  act  of  1849.    %b 

0.  The  appointment  of  a  receiver  of 
an  insurance  company,  by  the  court, 
and  the  consequent  partial  assump- 
tion and  control  by  the  conrt  of  the 
affkirs  and  funds  of  the  company, 
is  not  a  judicial  recognition  of  the 
due  incorporation  of  the  company, 
or  an  estoppel  upon  proceedings  for 
a  violation  of  the  law  of  its  ezist- 
en^ce.  ib 

10.  Notwithstanding  a  receiver  of  an 
insurance  company  has  been  ap- 
pointed, on  account  of  its  alleged 
insolvency,  the  corporation  is  to  be 
deemed  aeting  as  a  corporation,  for 
the  purpose  of  authorizing  an  action 
to  be  brought  against  it,  under  the 
8d  subdivision  of  section  482  of  the 
code.  ib 

11.  If  a  corporation  ddH  not  comply 
with  the  fundamental  requisites  of 
the  act  creating  it,  it  offends  against 
its  provisions  and  is  liable  to  an  ac- 
tion, under  section  480  of  the  code, 
for  the  purpose  of  vacating  the 
charter  or  annulling  the  existence 
of  the  corporation.  ib 

12.  When  a  judgment  is  pronounced 
against  an  insurance  company,  ad- 
judging it  to  have  no  legal  existence, 
and  directing  its  charter  to  be  va- 
cated, the  receiver  of  the  corpora- 
tion will  be  prohibited  from  bringing 
any  new  suits;  yet  the  court  will 

-  not,  in  such  action,  interfere  with 
suit6  already  instituted  and  in  pro- 
gress ;  but  will  leave  the  parties  in 
such  suits  to  apply  therein  for  a  stay 
of  proceedings  or  other  reliefl       tb 

■  18.  When  an  insurance  company  ac- 
cepts from  the  assured  the  premium 
for  a  renewal,  and  renews  the  insur- 
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anoe,  it  will  be  deemed  to  have  de- 
clared the  contract  of  insurance  to 
be  valid,  and  to  have  waived  the 
forfeiture,  if  any  has  occurred  by 
reason  of  the  omission  of  the  insured 
to  give  notice  of  other  insurances 
and  have  them  indorsed  on  the  pol- 
icy. CarroU  v.  The  Charier  Oak 
Ineuranee  Chmpany,  402 

14.  Under  such  circumstances,  the 
company  is  precluded  from  asserting 
either  that  the  renewal  was  inoper- 
ative, or  that  the  policy  became  void 
immediately  after  it  was  renewed, 
by  reason  of  circumstances  of  which 
it  was  fully  cognizant  at  the  time  of 
renewal,  on  the  principle  of  estoppel 
in  pa%$.  JoHVSOH,  P.  J.  dissented,  ib 

16.  There  is  a  wide  distinction  between 
the  liabilities  of  those  who  give  notes 
to  form  the  capital  stock  of  a  mutual 
insurance  company  and  of  those 
who  give  notes  for  premiums,  after 
the  stock  is  made  up  and  the  com- 
pany brought  into  existence.  While 
the  former  class  are  liable  on  their 
notes,  irrespective  of  losses,  the  lat- 

'  ter  are  liable  only  for  the  pro  rata 
share  of  such  losses,  in  common  with 
all  other  available  premium  notes 
held  by  the  company.  Dana  v. 
Munro,  628 

16.  An  individual  taking  a  policy  of 
insurance  and  giving  his  promissory 

^note  to  the  company,  for  the  pre- 
mium, cannot  be  made  a  stockhold- 
er, and  liable  for  the  full  amount  of 
the  note,  when  he  neither  knows 
that  he  is  assuming  any  such  obliga- 
tion, nor  intends  to  assume  it.        ib 

17.  The  agent  of  an  insurance  com- 
pany about  to  be  organized  applied 
to  the  defendant's  agent  to  insure 
the  buildings  of  the  defendant  in  the 
company,  when  it  should  be  in  a 
situation  to  do  business ;  saying  that 
it  was  not  yet  organized,  but  soon 
would  be.  Subsequently,  after  the 
company  was  authorized  to  receive 

,  applications,  the  request  to  insure 
was  renewed,  and  acceded  toby  the 
defendant,  who  made  an  applicAtion, 
and  gave  a  note  for  the  premium ; 
without  any  intimation  being  given 
that  any  obligation  was  sought  or 
intended  other  than  that  incurred 
by  every  person  insuring  in  a  mutual 
insurance  company,    ffeld  that  the 
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note  oonld  not  be  treated  as  a  stock 
note,  and  collected  without  any  as- 

%b 


INTERB8T. 
See  Damaobs. 

EZBCUTORS  Aim  AnXnriBTRATOBB, 

8,4. 
Lkx  Loci  Cobtractus. 


JUDGMENT. 

1.  Where,  in  an  action  upon  a  judg- 
ment, the  defendant,  by  his  an^iwer, 
puts  in  issue  the  existence  of  a  reg- 
ular, valid  and  legal  judgment,  any 
evidence  tending  to  show  the  judg- 
ment illegal  or  void,  is  competent. 
Hence  a  certified  copy  of  the  judg- 
ment record,  showing  that  since  the 
joining  of  the  issue  the  judgment 
has  been  vacated,  is  admissible. 
Kineey  v.  Ftyrd,  195 

• 

2.  Requisites  and  sufficiency  of  the 
statement  of  indebtedness  upon 
which  to  enter  a  judgment  by  con- 
fession.   McDoweU  V.  Danid$,    148 

8.  It  was  not  the  object  of  the  Btalute 
requiring  such  statement,  to  compel 
the  debtor  to  state  enough  of  the 
transaction  out  of  which  the  in^ebl- 
edness  arose  to  enable  other  credit- 
ors to  form  an  opinion, /roin<^/a<^ 
staUd^  as  to  the  integrity  of  the 
debtor,  in  confessing  the  judgment ; 
but  to  require  him  to  state  enough 
of  the  facts  to  enable  creditors  to 
inquire  into  the  transaction,  and  to 
form  an  opinion  of  the  honesty  of 
the  judgment,  firom  the  facts  ihey 
BhaU  cueeriain.  A 

4.  A  statement  alleging  that  the  judg- 
ment is  for  "  cash  loaned  to  defend- 
ant for  his  use  in  the  year  1864,  and 
there  is  unpaid  on  said  loan  one 
thousand  and  seventy  dollars/'  is 
insufficient.  ib 

6.  A  statement  alleging  that  the  judg- 
ment is  for  cash  loaned  the  defend- 
ant, and  paid  for  his  use  and  at  his 
request,  and  interest  thereon ;  stat- 
ing various  sums  or  items  with  suf- 
ficient   particularity   as   to    time, 


making  up  the  turn  for  which  Judg- 
ment is  confessed ;  but  not  stating 
which  items  or  sums  were  loaned  to 
the  defendant,  and  which  were  paid 
for  his  use ;  and  not  distinguishing 
at  all  between  the  sums  loaned  to 
the  defendant  and  the  sums  paid  for 
his  use;  nor  stating  to  whom  any 
item  or  sum  wss  paid  for  the  use  of 
the  defendant,  is  insufficient.         «& 

6.  Judgments  by  confession,  entered 
on  insufficient  statements,  being  by 
the  statute  pronounced  void,  as  to 
other  judgment  creditors,  cannot  be 
supported  by  affidavits,  on  a  motion 
to  set  them  aside  for  irregularity,  ib 

7.  An  attaching  creditor,  who  has  not 
yet  recover^  a  judgment,  is  not 
within  the  class  of  persons  who  can 
impeach  the  bona  Jides  of  a  judg- 
ment confessed  by  the  debtor,  to  a 
third  person,  before  the  levying  of 
the  attachment.  That  can  only  be 
done  by  a  judgment  creditor.  Beni- 
ley  V.  Goodwin,  688 

8.  A  judgment  declaring  a  conveyance 
fraudulent  and  void  as  against  credi- 
tors directed  the  premises  to  be 
sold,  and  that  out  of  the  proceeds 
the  plaintiffs*  judgments  be  satisfied ; 
that  the  surplus,  if  any,  be  deposit- 
ed in  the  (rust  company;  and  in 
case  of  a  deficiency  on  the  sale,  that 
the  defendant  account  for  the  rents 
and  profits  of  the  premises.  BM 
that  the  judgment  was  erroneous  in 
directing  a  sale  of  the  premises  to 
take  place  before  the  accounting; 
that  provision  rendering  the  judg- 
ment interlocutory,  and  preventing 
an  appeal  by  the  defendant  and  a 
stay  of  proceedings  until  after  the 
premises  should  have  been  sold. 
Wood  V.  Suni,  802 

9.  Held,  aJso^  that  the  judgment  was 
erroneous  in  directing  the  surplus 
proceeds  of  the  sale  to  be  deposited 
in  the  trust  company,  instead  of  di- 
recting them  to  be  paid  over  to  the 
defendant.  ib 

See  CoRPORATioir,  88,  84. 

IlnSBAMD  AND  WiFE,  6,  6. 

Ybbdob  abd  Pcbchasbr,  6. 


JURISDICTION. 

1,  The  constitution  of  1846  and  the 
code  of  procedure  have  by  necessary 


impHeation  abolished  every  limita- 
tion in  respect  to  the  amount  in  con- 
troversy theretofore  required  to  give 
inrisdiction,  in  actions  of  an  equita- 
ble nature  enterUined  only  in  the 
court  of  chancery.  SarsfUHd  y.  Van 
Vaughner,  444 

2.  The  act  of  1862,  repealing  the  sec- 
tion of  the  revised  statutes  which 
required  the  court  of  chancery  to 
dismiss  every  suit  involving  less  than 
$100,  did  not  revive  any  former  rule ; 
because  the  code  had  previously  re- 
pealed that  section  of  the  revised 
statutes,  and  abolished  every  other 
rule  limiting  the  Jurisdiction  of  the 
supreme  court  «6 

8.  Tet  when  the  amount  in  controversy 
is  less  than  $100,  this  may  affect  tho 
question  of  costs.  %b 

8$0  AonoH,  9. 

InyANTB. 

JTJEY. 

SmNbwTbial. 


LANDLORD  AND  TENANT. 

1.  After  an  agreement  by  a  landlord 
to  repair  is  broken,  it  becomes  a 
chose  in  action  in  the  tenant's  fitvor, 
upon  which  he  can  maintain  an 
action  against  the  landlord.  Miriek 
T.  Boihford,  191 

2.  If  a  grantee  in  fee  of  the  landlord 
refuses  to  recognize  any  liability  to 
repair,  and  the  tenant,  with  notice 
of  suc^  refusal,  attorns  to  him  and 

Eys  him  rent,  the  grantee  is  not 
ble  on  the  landlord's  contract  to 
repair,  if  such  contract  was  broken, 
and  the  landlord's  liability  for  the 
breach  was  complete,  before  the 
grantee  had  acquired  any  legal 
estate  in  the  premises.  i& 

8  If,  after  a  purchaser  ftom  the  land- 
lord has  repudiated  the  landlord's 
covenant  to  repair,  and  refused  to 
perform  it,  the  tenant,  avowing  his 
intention  to  hold  the  lessor  upon  his 
covenant,  continues  in  possession  of 
the  premises,  attorning  to  the  pur- 
chaser, by  the  payment  of  rent, 
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without  objection,  as  it  becomes 
due,  this  will  be  held  to  be  evidence, 
prima  facie,  at  least,  of  a  waiver  by 
the  tenant  of  any  claim  upon  the 
purchaser,  on  the  landlord's  cove- 
nant to  repair  A 


LEASE. 
See  Tazbs  ahd  AssESSicxirTS,  4. 

LEX  LOCI  CONTRACTUS, 

1.  Contracts  are  to  be  construed  and 
adjudged  by  the  laws  of  the  place 
where  they  are  made,  except  when 
they  are  to  be  performed  in  another 
state  or  country.  In  such  cases  their 
validity  is  to  be  decided  by  the  laws 
of  the  place  of  performance.  Bahne 
V.  W<mb<mgh,  862 

2.  Tet  cases  involving  the  rate  of  hi- 
terest,  where  it  is  stipulated  in  the 
contract  at  the  place  whero  the  loan 
is  made,  in  conformity  with  the  law 
of  that  place,  at  a  higher  rate  than 
is  permitted  by  the  law  of  the  place 
of  payment,  are  not  within  the  ex- 
ception, but  the  specified  rate  of  in- 
terest at  the  place  of  contracting  will 
be  allowed.  ib 

8.  Promissory  notes,  made  and  dated 
in  Minnesota,  for  money  there  loan- 
ed and  advanced,  payable  at  a  bank 
in  the  state  of  New  Tork,  with  in- 
terest at  261  per  cent  per  annum, 
and  secured  by  mortgage  on  land  in 
Minnesota  will  not  be  dedared  void, 
by  the  courts  of  this  state,  or  be 
directed  to  be  surrendered  and  can- 
celed, ik 


M 

MARRIAGE  PROBOSB. 

1.  In  an  action  by  a  female  to  recover 
damages  tw  a  breach  of  a  contract 
to  marry,  the  'Judge  allowed  the 
plaintiff,  after  she  had  testified,  with- 
out objection,  to  the  defendant's 
promise  that  she  should  not  be  any 
the  worse  for  him,  nor  come  to  any 
disgrace  by  him,  and  if  she  did  he 
would  marry  her,  to  testify  that  she 
was  pregnant  by  the  defendant,  at 
the  time  he  abandoned  her.    ffetd 
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that  the  eTidenoe  wm  properly  re- 
ceived.   HciehkiHi  y.  Modge,      117 

2.  A  wron^r  done  to  the  female,  such 
as  sezoal  intercourse  with  her,  by 
her  alleged  suitor,  will  not  make  a 
promise  to  marry,  founded  thereon 
or  arising  therefrom,  invalid  or  in- 
operative. Such  a  promise  is  not 
liable  to  the  objection  that  it  encour- 
ages immorality.  %b 

Z,  It  is  too  late,  alter  the  ft^quent  ad- 
judications in  our  own  state  and 
elsewhere,  to  consider  the  question 
whether  long  bestowed  and  particu- 
lar attentions,  having  apparently  an 
honorable  object,  furnish  sufficient 
evidence  from  which  the  jury  may 
imply  a  promise  of  marriage.         & 

4.  It  is  not  indispensable  that  a  prom- 
ise to  marry  should  be  express.  It 
inay  be  implied  tnm  circumstances ; 
and  it  may  rest  partly  on  both ;  that 
is,  on  express  words,  and  on  conduct 
and  acts  reasonably  leading  to  the 
same  conclusion.  ^       ib 

6.  In  action  by  a  female,  for  a  breach 
of  promise  of  marriage,  evidence  to 
show  that  the  plaintiff  drank  to  ex- 
cess, and  sometimes  to  intoxication, 
without  specifying  under  what  cir- 
cumstances the  alleged  excesses 
took  place,  or  that  her  general  re- 
putation, even  as  to  sobriety,  is  bad, 
is  inadmissible  in  mitigation  of 
damages.    Button  v.  MeGauUy,  418 


MERaER. 
See  MoRTOAOB,  8. 

MONTAUK  LANDS. 
See  Statutbs. 


MORTQAaS. 

1.  When  a  mortgage  or  judgment  has 
been  once  paid,  and  the  lien  dis- 
charged, the  parties  cannot  restore 
the  lien,  to  the  prejudice  of  third 
persons  who  are  then  incumbrancers. 
Angei  v.  loiter,  426 

2.  If  the  mortgagor  can  become  the 
absolute  owner,  in  his  own  right,  of 
the  b<md  and  mortgage,  the  debt 


will  be  extinguished  and  the  lien  of 
the  mortgage  discharged  by  an  un- 
conditional assignment  of  the  mort- 
gage to  him ;  and  it  is  not  in  the 
power  of  the  assignor  and  assignee, 
by  any  arrangement  they  may  make, 
to  restore  the  Hen  of  the  mortgage, 
so  that  it  shall  have  priority  over  a 
junior  mortgage.  ib 

8.  W.  borrowed  money  of  G.  and  gave 
his  bond  and  mortgage  to  secure  the 
payment  of  the  amount.  Q.  demand- 
ing his  money,  W.  procured  L.  to 
indorse  his  note  and  to  raise  the 
money  for  him,  on  being  secured  by 
the  bond  and  mortgage,  which  were 
assigned  by  0.  to  L.  for  that  purpose. 
At  the  maturity  of  the  note  W.  ap- 
plied to  B.  for  the  money,  upon  the 
security  of  the  same  bond  and  mort- 
gage; informing  him  there  were 
two  other  mortgages  upon  the  same 
premises,  one  of  which  was  prior 
and  the  other  subsequent  to  the  one 
in  question.  B.  agraed  to  Aimish 
the  money,  upon  the  terms  proposed. 
W.  then  applied  to  L.  to  have  the 
mortgage  assigned  to  him  (W.)  to 
be  by  him  assigned  to  B. ;  and  L. 
accordingly  assigned  the  same  to  W. 
to  enable  him  to  get  the  money,  by 
assigning  the  same  to  B.  W.  there- 
npon  assigned  the  mortgage  to  B. 
and  obtaiifed  the  money  thereon, 
with  which  he  paid  the  note  in- 
dorsed by  L.  Hdd  that  under  the 
circumstances,  W.  never  owned  the 
bond  and  mortgage,  even  for  an 
instant,  nor  did  he  pay  tl^e  debt 
secured  thereby.  That  it  was  not  a 
case  of  payment  and  satisfaction; 
nor  a  case  for  the  application  of  the 
doctrine  of  merger.  «5 

4.  EM,  also,  that  W.  was  merely  aa 
assignee  in  trust;  the  trust  being 
specified  by  the  parties,  though  not 
expressed  in  the  written  assignment, 
vis:  that  W.  should  raise  money 
upon  the  bond  and  mortgage  and 
therewith  pay  the  note  indorsed  by 
L.  And  that  equity  would  have 
enforced  a  performance  of  the  trust. 

ib 

6.  ffddt  fiiriher,  that  by  such  assign- 
ment of  the  mortgage  to  W.,  the 
mortgagor,  for  the  purpose  above 
mentioned,   the  lien   and    priority' 

.  thereof  was  not  lost,  or  postponed  to 
that  of  a  junior  mortgage.  «& 

See  OUABAHTT. 
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MUNICIPAL  CORPOEATIONS. 

1.  Municipal  corporations  are  not  lia- 
ble in  damages  for  any  injui^  or  in- 
convenience to  the  owners  of  prop- 
erty upon  the  streets  of  the  Tillage 
or  city,  resulting  from  the  improve- 
ment of  the  streets,  such  as  grading, 

,  paving,  laying  curb  and  gutter 
stones,  sidewalks;  &«.,  by  authority 
of  law,  when  there  is  no  negligence 
or  unskillfhlness  in  conducting  the 
work  of  improvement  Katanagh 
T.  OUy  of  Brooklyn,  282 

2.  Incidental  damages  to  the  owners 
of  property,  resulting  from  the  estab- 
lishing or  sJtering  of  the  grade  of  a 
street  are  not  to  be  provided  for,  or 
paid,  in  any  form,  but  are  regarded 
and  treated  as  damnium  absque  in- 
juria, ib 

8.  The  ftindamental  principle  that 
prevails  in  all  the  statutes  authoriz- 
ing or  providing  for  the  grading, 
paving  and  improving  of  streets,  is 
that  the  property  thought  to  be 
benefited  must  pay  all  that  is  to  be 
paid,  and  not  the  municipal  treas- 
ury, ib 

4.  The  rule  of  the  common  law  is  equal- 
ly adTerse  to  the  claim  of  an-  in- 
dividual property  owner  to  be  com- 
pensated for  losses  not  resulting 
firom  misconduct  or  unskillful  man- 
agement, but  arising  necessarily 
fh>m  the  making  of  the  improve- 
ment, ib 

6.  The  ordinance  of  a  city  corporation, 
directing  the  construction  of  a  pub- 
lic improvement,  within  the  general 
scope  of  its  powers,  is  a  Judicial  act ; 
but  the  prosecution  of  the  work  is 
ministerial  in  its  character,  and  the 
corporation  must  see  that  it  is  done 
in  a  safe  and  skillftd  manner.        tb 


N 

NEGLIGENCE. 

See  Anivals. 

Bail  Road  Compavibs. 

NEW  TRIAL. 

What   irregularities '  in   the  conduct 
of  a  Jury  will  not   be   sufficient 


grounds  for  a  new  trial 
Mager, 


691 

Soger  r, 
92 


NEW  YORK  (CITY  OF.) 

1.  The  act  of  the  legislature  of  March, 
1820,  authorizing'the  corporation  of 
New  York  to  extend  the  battery  In- 
to the  river  not  exceeding  600  feet, 
Tested  in  the  corporation  the  title  to 
the  soil  under  the  water  so  to  be 
filled  in,  but  limited  the  use  of  the 
land  so  to  be  made  out  of  the  water, 
to  be  for  a  public  walk,  and  for 
erecting  buildings  and  works  of  de- 
fense thereon,  but  without  any  pow- 
er to  the  corporation  to  dispose  of 
the  same  for  any  other  use  or  pur- 
pose whatever,  and  without  any 
power  of  selling  it,  or  any  part 
thereof.  Bdd  ihtii  this  restriction, 
in  the  act,  prevented  the  corpora- 
tion fW>m  selling  or  otherwise  dis- 
posing of  any  part  of  the  land  so  to 
be  acquired,  for  any  private  purpose 
whatever.  The  PeopU  t.  Vaaider- 
ftitt,  282 

2.  HMj  alto,  that  any  grant  or  other 
conveyance  of  the  land,  for  any  pri- 
vate purpose,  would  be  void;  and 
that  any  attempt  to  use  the  land  for 
purposes  forbidden  by  the  grant, 
would  justify  the  people  of  the  state 
in  applying  to  a  court  of  equity  to 
prevent  such  a  breach  of  the  con- 
dition in  the  grant,  independent  of 
the  act  of  1867,  establishing  an  ex- 
terior line  and  prohibiting  the  ex- 
tension of  any  piers  beyond  that 
line.  «5 

8.  BM,  fwriker,  that  the  passage  of 
the  act  of  1867  did  not  deprive  the 
grantors  of  that  right;  notwith- 
standing that  act  provides  a  method 
by  which,  after  a  pier  or  other  ob- 
struction to  the  navigation  has  been 
erected,  it  may  be  removed.         sb 

4.  The  existence  of  the  power  to  com- 
pel the  remmoX  of  an  obstmetioa, 
after  it  has  been  created,  does  not 
prevent  an  application  to  the  court 
to  prohibit  the  M-sdion  of  such  ob- 
struction, ib 

6.  If  there  is  no  legal  authority  for  the 
erection  of  a  pier,  in  a  navigable 
river,  snch  pier  will  be  a  nuisance 
jMT  se  ;  and  no  evidence  is  admissi- 
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ble  to  show  that  though  illega],  it 
will  do  DO  harm.  ib 

6.  The  question  whether  the  title  to 
the  streets  was  in  the  corporation 
of  the  city  of  New  York,  and  whether 
the  corporation  coald  object,  on  con- 
stitutional  grounds,  to  the  laying 
down  of  a  rail  road  track  in  the 
streets,  by  the  grantees  under  the 
act  of  April  17, 1860,  without  com- 
pensation therefor  being  made  to 
the  corporation  as  owners  of  the  fee, 
having  necessarily  been  before  the 
court  in  J%e  People  et  al.  ▼.  Kerr 
etai,(Z7  Barb.  857,)  and  the  court 
there  deciding  that  the  legislature 
was  clothed  with  the  power  of  grant- 
ing to  the  defendants  the  right  to 
put  down  and  operate  a  rail  road  in 
the  streets  of  the  city  without  pay- 
ing any  compensation  for  such  new 
use  of  the  soil  of  the  streets,  either 
to  the  corporation,  or  to  the  owners 
of  lots  fronting  on  the  streets,  the 
court  will  not  entertain  a  similar 
action,  brought  by  the  corporation 
of  the  city,  to  restrain  the  laying 
down  and  operation  of  a  rail  road  by 
the  grantees,  under  said  act,  until 
the  parties  have  invoked  the  judg- 
ment of  the  court  of  appedU  upon 
the  questions  involved.  Mayor  j*c. 
of  New  York  t.  Kerr,  869 

See  Taxbs  avd  Assbsbmbnts. 


NOTICE. 

£Sm  Forbclosubb  Butt. 

Ybndob  and  Pubchasbb,  1. 


NUISANCE. 
See  Nbw  Yobk  (Citt  of,)  6. 


OFFICE. 

A  general  non-performance  of  the  du- 
ties of  an  office  is  a  refVisal  to  serve. 
A  refusal  to  serve  may  be  as  clearly 
and  strongly  inferred  from  the  acts 
of  an  incumbent  as  from  a  direct 
assertion  that  he  will  not  discharge 
the  duties  of  the  office.  CoHon  v. 
Bea/rddey,  29 

SeeCoyaaoiE  Sghoolb,  1  to  6. 


OPINIONS  OF  WITNESSES. 

Although  courts  have  received  eyi* 
deuce  of  the  price  paid  for  the  iden- 
tical property  or  article  in  suit,  as 
some  evidence  of  its  value,  yet  when 
a  large  number  of  articles  are  sold 
in  the  aggregate  for  a  given  sum,  the 
opinion  of  witnesses  as  to  the  value 
of  a  part  of  the  articles,  will  not  be 
received  for  the  purpose  of  ascer- 
taining the  value  of  the  other  part, 
in  an  action  for  the  conversion  of  the 
latter.     WeOe  v.  Kd$ey,  242 

89$  AOEBBHBBT,  8. 


PARTIES. 

1>  A  hostile  interest  which  will  prevent 
the  joining  of  parties  as  plaintiflb, 
within  the  meaning  of  the  cases, 
occurs  when  the  plaintiff  makes  a 
claim  which  is  antagonistic  to  the 
claim  of  another.    JBrooke  v.  Peek, 

519 

2.  It  cannot  occur  when  the  legal 
rights  of  the  parties  are  the  same, 
and  the  only  question  is  as  to  the 
expediency  of  having  those  rights 
enforced  at  a  particular  time;  un- 
less as  to  some  of  the  parties,  it  is 
expedient  that  the  rights  should  be 
enforced  at  one  period,  while  as  to 
others  it  is  expedient  that  they 
should  be  enforced  at  another  pe- 
riod. %b 

See  AoTioir. 

COBPOBATION,  10. 


PARTNERSHIP. 

1.  Although  a  partner  cannot,  ordina- 
rily, through  a  sale  of  bis  interest  in 
the  partnership,  introduce  the  pur- 
chaser into  the  firm  as  a  copartner, 
without  the  consent,  of  the'  other 
members,  yet  there  is  no  law  which 
prohibits  a  partner  from  selling  out 
his  interest  in  thepartnership.  Mer- 
rick V.  BraiHardf  574 

2.  Where,  by  the  partnership  agree- 
ment, it  is  provided  that  the  interests 
of  the  partners  shall  be  transferable, 
and  may  be  transferred  at  the  will 
of  each  partner,  and  that  the  pur- 
chaser shall  be  clothed  with  all  the 
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rights  of  bis  vendor,  a  transfer  of 
the  interest  of  a  partner  will  work 
no  diasolation,  and  the  purchaser 
becomes  to  all  intents  and  purposes 
a  partner ;  and,  as  between  the  part- 
ner selling  or  assigning  his  interest 
and  his  copartners,  the  former  will 
cease  to  be  a  partner,  or  to  be  liable 
as  such.  ^ 

8.  Where  a  complaint  averred  an  as- 
signment by  an  insolvent  partner- 
ship firm  to  the  plaintiff,  in  trust  for 
the  benefit  of  creditors,  and  the 
defendants  on  the  trial  admitted  the 
execution  of  the  assignment  as  aver- 
red in  the  complaint;  Heid  that  the 
defendants  were  precluded  from  af- 
terwards raising  the  objection  that 
the  assignment  was  not  executed  by 
all  the  partners.  ColfffeU  v.  Law- 
rence, 648 

4.  Held,  oho,  that  the  objection  was 
one  which  should  have  been  made 
on  the  trial,  because  the  want  of 
signature  of  one  of  the  partners 
might  have  been  remedied  by  proof 
of  his  assent  to  the  signature  of  the 
firm.  * 

6.  Where  one  copartner  makes  a  sale 
or  disposition  of  the  partnership 
property,  in  his  own  name,  and  with- 

^  out  disclosing  the  name  of  his  co- 
partner or  copartners  having  an 
interest  therein,  and  at  the  same 
time  makes  a  warranty  of  the  sound- 
ness thereof,  also  in  his  own  name, 
an  action  may  be  maintained  against 
him  for  a  breach  of  the  contract  of 
warranty,  without  Joining  his  co- 
partner, in  the  action.  Cookingham 
^Lasher,  656 

6.  A  partner  having  made  a  contract 
in  his  own  name,  and  not  in  the  name 
of  himself  and  his  copartner,  cannot 
be  allowed  to  turn  the  other  party 
to  the  contract  over  to  a  litigation 
with  a  stranger,  simply  because  the 
latter  has  an  interest  in  the  property 
sold.  tb 


PATENT. 
See  AoTioir,  9. 

PIER. 
See  Naw  York  (Cxtt  of,)  6. 


PLEADING. 

See  Ahsweb. 
OoxPLAunr. 


POSSESSION. 

See  Tbesfass. 

Yevdor  and  PumOHABKB,  10, 


POWEB  OP  ATTOBNBY. 
See  CoBPOBATiONi  aO  to  80. 

PBACTICB. 


1.  When  a  case  comes  before  the 
court  upon  excepHom  ordered  to  be 
heard  in  the  first  instance  at  the 
general  term,  no  question  of  fact  can 
be  discussed ;  nor  the  point  that  the 
decision,  of  the  Jury  is  against  the 
weight  of  evidence.  Sotehkins  v. 
Hodge,  117 

2.  A  defendant  requested  the  court  to 
charge  in  a  particular  manner. 
This  was  refused,  on  the  ground 
that  the  previous  charge  covered 
the  whole  ground  occupied  by  the 
evidence.  To  this  refusal  the  party 
excepted,  but  without  excepting  or 
objecting  to  the  remark  of  the  Judge 
that  th€^  matter  had  been  already 
charged  upon,  and  without  asking 
that  the  question  of  fact  whether 
such  charge  had  been  nuide  cover- 
ing the  whole  case  embraced  by  the 
evidence,  should  be  submitted  to  the 
Jury.  Hdd  that  the  proper  excep- 
tion not  having  been  taken,  the  de- 
fendant was  remediless.  ib 

8.  Where  the  decision  made  at  the 
circuit  is  correct,  but  the  judgment 
is  erroneously  entered,  the  remedy 
of  the  party  is  not  by  appeal  from 
the  Judgment,  but  by  motion  at  a 
special  term,  to  correct  the  error. 
CampbeU  v.  Adame.  182 

4.  In  order  to  make  an  exception  on 
account  of  the  rejection  of  evidence 
available,  the  party  should  make 
his  offer  in  such  plain  terms  as  to 
leave  no  room  for  doubt  as  to  what 
is  intended.  If  the  offer  is  open  to 
two  constructions,  he  cannot  in  a 
court  of  review,  insist  upon  that 
construction  which  is  more  Davorablo 


694  INDEX 


to  himaelf,  imleM  it  appears  that  it 
was  80  UDderetood  by  the  coart 
which  rejected  the  evidence.  JBut- 
ion  T.  MeCavley,  418 

5.  It  ifl  well  settled  that  an  exception 
to  the  refusal  of  the  court  to  dis- 
miss the  complaint  cannot  be  sus- 
tained on  account  of  the'  deficiency 
of  any  pro6f  that  might  have  been 
supplied  upon  the  trial,  had  the  at- 
tention of  the  court  and  of  the  op- 
posite party  been  called  thereto. 
SkfOwO,  T.  Mali,  446 

PREMIUM  NOTES. 
See  Insubanob  (Fire.) 

IvSDBAirCB  COKPANIBS. 


PRINCIPAL  AND  AGENT. 

1.  Where  an  agent  is  proeecuted,  and 
a  Judgment  obtained  against  him, 
for  an  act  done  in  obedience  to  in- 
structions from  his  principal,  such 
act  being  done  in  good  faith,  and 
under  the  belief  that  the  instruc- 
tions  were  reasonable,  and  the  act 
lawfVil,  he  is  entitled  to  reimburse- 
ment fh>m  his  principal,  for  all  the 
damages  he  has  sustained.  Howe 
T.  The  Buffalo,  New  York  and  Erie 
RaU  Boad  Company,  124 

2.  And  it  is  immaterial  whether  the 
act  for  which  the  recoTery  was  had 
against  the  agent  was  in  fact  lawful 
or  unlawful ;  the  instructions  being, 
on  either  hypothesis,  the  proximate 
cause  of  the  action  and  recovery,  ib 

8.  The  settlement  of  the  judgment  by 
the  agent,  after  he  has  been  charged 
in  execution,  by  giving  his  note  for 
the  amount,  is  a  good  payment  of 
the  Judgment.  ib 

4.  If  the  agent  is  charged  in  execu- 
tion upon  the  Judgment  recovered 
against  him,  this  is  the  highest  sat- 
isfiftction  known  to  the  law,  and  is 
equivalent  to  an  actual  payment  by 
him,  in  money,  of  the  judgment,  for 
the  purpose  of  charging  his  principal 
with  the  liability  for  full  reimburse- 
ment ib 


PRIVILEGED   COMMUNICATIONS. 

1.  A  conversation  between  a  person 
who  has  been  tried  upon  an  indict- 


ment and  acquitted,  and  one  who 
was  his  counsel  on  the  trial,  had 
after  the  relation  of  counsel  and 
client  has  ceased,  no  further  pro- 
ceedings being  contemplated,  upon 
a  subject  unconnected  with  that  to 
which  the  employment  of  the  wit- 
ness as  counsel  related,  is  not  a  priv- 
ileged communication.  JWAeK  r. 
Winans,  228 

2.  Where  professional  communications 
are  made  by  two  or  more  clients  Joint- 
ly, to  their  mutual  legal  adviser,  the 
seal  of  confidence  can  only  be  re- 
moved by  all  of  them.  The  consent 
of  even  a  minority  is  not  sufficient ; 
and  one  or  more  of  them  cannot  re- 
quire a  disclosure  of  the  communica- 
tion, as  evidence  against  the  others, 
without  their  consent.  Whiting  v. 
Barney,  898 

8.  In  a  litigation  subsequently  arising 
between  the  parties,  out  of  the  very 
matter  respecting  which  they  took 
advice,  one  of  them  cannot,  at 
against  the  other,  and  without  his 
consent,  call  upon  the  attorney  to 
disclose  the  communication  made  to 
him  in  professional  confidence,  by 
both,  jointly.  Johbsob.  P.  J.  dis- 
sented, ib 

4.  Nor  will  the  fact  that  one  of  the 
parties,  who  has  since  died,  might, 
were  he  living,  be  called  upon  to 
prove  the  facts  which  were  stated 
by  him  to  the  attorney,  entitle  the 
other  party  to  the  testimony  of  the 
attorney.  ib 

5.  Communications  made  by  a  lender 
to  his  attorney,  respecting  a  loan, 
after  the  making  thereof,  when  no 
one  else  was  present,  and  which 
were  drawn  out  in  consequence  of 
the  confidential  relation  existing  be- 
tween the  lender  and  the  attorney, 
are  also  privileged.  ib 


PROmSSORY  NOTES. 

In  an  action  by  indorsees,  against  the 
first  indorser  of  a  promissory  note, 
who  indorsed  the  same  as  "as- 
signee," it  being  proved  that  the 
.defendant  was  assisnee  of  an  insol- 
vent estate*,  that  the  note  was  re- 
ceived in  compromise  of  a  note 
belonging  to  that  estate;  that  it 
appeared  on  the  note  that  it  waa 
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payable  to  tlie  dttfendaot  u  as- 
signee, and  was  indorsed  bf  him  in 
that  capacity;  HM  tliat  the  in- 
,  doraement  operated  to  transfer  the 
'  title  to  the  note,  withont  making  the 
indorser  personally  liable.  Bowne 
T.  Douglau,  812 

St§  IsSUBiJIOK  CoXFANnS. 


PUBLIC  OFFICSR& 
See  EnDBHOB,  1,  2,  8, 4. 


B 

RAIL  ROADS. 
See  New  York  (City  of,)  6. 

RAIL  ROAD  COMPANIES. 

D.  A>  M.  had  an  absolute  contract  with 
a  rail  rood  company  to  draw  its  cars, 
over  a  certain  portion  of  the  road,  to 
famish  the  horses  and  drivers  for 
that  parpose,  and  to  assume  the  en- 
tire control  of  the  work.  HM  that 
while  D.  6b  M.  were  in  the  perform- 
ance of  this  contract,  the  rail  road 
company  could  not  be  made  liable 
for  the  negligent  acUof  D.  A,  M.*s 
employees.  Sehvkur  ▼.  The  Hudson 
Rwer  Baa  Road  Company,         668 

86 

RECEIPT. 

See  AoaaBmvT,  8,  9. 

RELIEF. 
See  Complaint. 


REPUTATION. 
See  EvioBNOB,  1,  2,  4. 


8 


SHERIFF. 


In  an  action  on  the  case,  a^inst  a 
sherifT,  for  neglecting  to  take  the 
body  of  a  defendant  in  execution, 


the  sheriff  should  be  allowed,  by 
way  of  mitigating  damages,  to  prore 
the  pecuniary  circumstances  and 
condition  of  the  defendant  in  the 
execution.    IHninnif  t.  Fay,       18 

See  AonoH,  15. 

Chattel  Mobtoaob,  4. 


STATUTES. 

1.  The  act  of  the  legislature  of  April 
2, 1862,  to  incorporate  the  proprie- 
tors of  Montauk  lands,  in  the  town 
of  East  Hampton,  in  Suffolk  county, 
does  not  vest  the  trustees  with  the 
title,  or  give  them  the  possession, 
of  the  lands.  Nor  does  it  empower 
the  trustees  to  sell  the  grass  or  her- 
bage growing  thereon,  or  to  enter 
into  contracts  of  agistment,  which 
shall  bind  the  corporation.    Appley 


T.  Tnuteee  of  Montauk, 


2.  And  where,  in  an  action  against  the 
trustees,  as  bailees  or  agisters,  to 
recover  the  value  of  a  horse  which 
hsd  been  psstured  on  the  common 
lands,  and  was  alleged  to  have  been 
mired  and  killed  in  consequence  of 
the  carelessness  and  negligence  of 
the  defendants,  it  appeared  that  the 
trustees  had  no  rights  of  pasturage 
to  sell  or  dispose  of,  and  no  right  to 
enter  into  any  contract  in  regard 
thereto;  and  that  the  contract  for 
the  pasturage  was  made  not  with 
them,  but  with  the  owners  of  the 
pasture  rights  in  the  land ;  it  was 
Md  the  action  would  not  lie  against 
the  trustees.  «l 


STOCK. 
See  CoBPOBATtOB,  7  to  80. 

STOPPAGE  IN  TRANSITU. 
See  Vevdok  avd  Purchaser,  12. 

STREETS. 

See  Ejbctmbnt. 

New  York  (Crrr  of,)  6. 

SUBSCRIPTION  PAPER. 
See  Action,  10. 
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8UMMART  PROCEEDINGS  TO  RE- 
COVER  POSSESSION  OF  LANDS. 

1.  A  pier  erected  in  a  navigable  river, 
18  within  the  meaning  of  the  statute 
concerning  sommary  proceedings  to 
recover  the  poneesion  of  lands, 
which  relates  to  the  tenants  of  any 
booses,  lands  or  tenements.  FeopU 
«3E  rtL  Wood  V.  KOsey,  269 

2.  The  word  "tenement*'  signifies 
every  thing  which  may  be  hdden, 
If  it  be  of  a  permanent  nature ;  and  a 
wharf  or  pier  is  so  permanent  that  it 
becomes  a  part  of  the  soil  and  firee- 
hold  itsell  ib 


8.  What  amounts  to  a  Isots*,  which 
will  create  the  relation  of  landlord 
and  tenant,  between  the  parties.    «& 

4.  Whenever  the  relation  of  landlord 
and  tenant  is  made  out,  in  summary 
proceedings  to  recover  the  posses- 
sion of  the  demised  premises,  the 
tenant  is  estopped  fh>m  disputing 
the  UUe  of  his  landlord.  ib 

6.  The  fiailure  of  the  lessor  to  coDstmct 
a  pier  in  conformity  with  Uie  stipula- 
tions of  the  agreement,  though  it 
may  constitute  a  good  defense  to  an 
action  upon  the  lease,  to  recover 
the  rent,  is  no  defense  or  answer  to 
the  claim  of  the  landlord  to  have  the 
possession  restored  to  him.  t& 

<L  Where  tenants  have  taken  possession 
of  the  demised  premises,  under  the 
lease,  and  have  thus  become  vested 
with  the  term,  they  cannot  refuse  to 
pay  the  rent,  and  at  the  same  time 
retain  the  possession  and  enjoyment 
of  the  pi-emises,  against  the  claim  of 
the  landlord.  ib 

7.  They  have  their  election  to  pay  the 
rent,  or  restore  the  possession  when 
demanded.  They  cannot  withhold 
both  tho  rent  and  the  possession,  ib 

5.  In  summary  proceedings  to  recover 
the  possession  of  lands,  it  is  right 
and  proper  for  the  Judge  to  charge 
the  Jury/  upon  the  law  of  the  case. 

ib 


SUPREME  COURT. 

Dedrions  made  at  a  general  term  of 
the  court  in  any  district,  if  expressly 


In  point,  should  be  followed  in  other 
districts;  unless  evidently  made 
through  some  mistake,  or  they  are 
so  clearly  erroneous  that  there  can 
be  no  hesitation  as  to  the  error. 
BeniUy  v.  Goodwin,  688 


TAXES  AND  ASSESSMENTS. 

1.  The  84th  section  of  the  act  of  March 
80,  I860,  in  relation  to  the  assesa- 

ment  and  collection  of  taxes  in  the 
city  of  New  Tork,  Ac  {Laws  of 
I860,  p.  188,)  authorizing  a  levy,  for 
a  tax,  upon  the  goods  and  chattels 
of  the  person  against  whom  a  war- 
rant is  issued,  or  upon  goods  and 
chattels  in  his  possession,  dxs.  waa 
not  intended  to  cover  a  mere  con- 
structive possesion,  where  there  ia 
not  a  sole  and  actual  possession. 
StoekwOl  V.  Veiiek,  660 

2.  The  act  is  to  be  construed  strictly, 
and  no  property  which  is  not  actual- 
ly in  possession  of  the  party  who  ia 
taxed  should  be  held  liable  to  sela- 
nre.  ib 

8.  If  the  property  does  not  belong  to 
the  person  assessed,  it  must  be  solely 
in  his  possession.  A 

4.  A  lease,  given  by  the  corporation 
of  New  Tork,  ihrnishes  no  evidence 
of  the  existence  of  the  facts  neces- 
sary to  warrant  proceedings  to  effect 
a  sale  of  land  for  taxes  or  assess- 
ments; but  after  those  fkcts  have 
been  established,  and  the  proceed- 
ings for  a  sale  of  the  premises  have 
been  ordered  and  commenced  by  ad- 
vertisement, any  irregularity  which 
may  occur  in  the  proceedings  will 
be  cured  by  the  lease.  Sanden  v. 
Lecw€y,  70 

6.  The  omission  to  specif^,  in  a  notice 
of  sale,  the  person  to  whom  the  pay- 
ment of  the  tax  is  to  be  made,  will 
not  affect  the  regularity  of  the  sale. 
All  that  is  necesisary,  under  sections 
9  and  10  of  the  act  of  1840,  is  a 
mere  notice  of  the  sale,  embracing 
the  time  and  place.  S 

6.  The  certificate  of  the  street  com- 
missioner that  an  affidavit  of  the 
service  of  the  redemption  notice  re- 


qvlrad  by  tlie  staiate  to  be  serfed 
upon  the  oocapant  or  person  last 
MOCBsed  M  owner,  has  been  filed 
with  him,  and  that  he  is  satisfied 
such  notice  has  been  senred,  thongb 
it  may  be  sufficient  to  afford  prima 
facie  oTidence  that  such  affidavit 
was  filed  with  him,  and  that  the 
money  remained  unpaid,  ftimishes 
DO  OTidence  that  the  act  has  been 
performed  which  was  necessary  to 
give  effect  and  vitality  to  the  lease. 

%b 

7.  Notice  to  the  occupant,  4^  default 
in  payment,  and  the  certificate  of 
the  street  commissioner  that  the 
payment  required  has  not  been 
made,  are  all  necessary  to  be  shown, 
by  the  purchaser  at  an  assessment 
sale,  as  a  condition  precedent  to  the 
validity  of  the  lease.  tb 

8m  CoincoH  Schools,  11, 12. 


TAX  WAEEANT. 
Sm  CojcKoir  Schools,  18, 14. 
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estates  in  remainder  subject  to  be 
defealed,  wholly,  by  their  dying 
before  her ;  or,  in  part,  by  the  com- 
ing in  9$M0  of  after-bom  childrea 
of  J.  a 

8.  The  revised  statutes,  subsequently 
enacted,  did  not  turn  these  equitable 
estates  into  legal  ones  during  the 
Ufe  of  J.  ib 

L  In  trusts  of  real  estate,  created  be- 
fore the  revised  statutes,  the  legal 
title  of  the  trustee,  on  his  death 
happening  after  the  revised  statutes, 
descends  to  his  heirs.  The  revised 
statutes  cutting  00"  descent,  in  case 
of  trustees,  are  to  be  oonstroed 
prospectively.  ib 

6.  Proceedings  for  transfnring  the 
title  of  infont  tnuUeB  under  the  re- 
vised statutes  (article  concerning 
the  sale  of  infiuits'  estates)  are  not 
afibcted  by  the  176th  section  of  the 
article.  That  section  applies  only 
to  the  sale  of  infsnts'  estates  hM  tit 
<Asfr  own  tight.  «5 


TRESPASS. 

1.  To  constitute  a  cause  of  acUon  for 
trespass  upon  land,  it  must  appear 
that  the  plaintiff*,  at  the  time  of  the 
alleged  trespass,  had  the  actual 
posMSsion  of  the  land,  or  that,  being 
then  disseised,  he  has  since  regain- 
ed the  possession  by  entry,  or  has 
obtained  a  Judgment  awarding  it  to 
him.  Cowenkoiven  v.  The  City  of 
Brooklyn,  9 

2.  A  plaintiff  cannot  recover  damages 
for  injuries  to  his  possession,  when 
the  allegations  contained  in  his  com- 
plaint negative  the  existence  of  such 

lion  in  him.  t5 


TRUSTS  AND  TRUSTEES. 

1.  A  trust  to  pay  the  rents  and  profits 
to  J.  during  her  life,  and  after  her 
death  to  convey  to  such  of  her  chil- 
dren as  should  survive  her,  contained 
in  a  deed  of  bargain  and  sale  made 
previous  to  the  revised  statutes,  was 
not  executed  as  a  legal  estate  in  the 
cegtuii  qu€  trust  by  the  law  of  uses 
then  in  force.     Wood  v.  Maiher,  478 

2.  By  such  a  trust  the  children  of  J. 
during  her  life  took  vested  equitable 


6.  SecUon  e6,  1  R.  S.  780,  making 
void  any  sale  or  act  by  a  trustee  in 
contravention  of  the  trust  expressed 
in  the  trust  deed,  applies  only  to  the 
acts  of  tnt$tee$,  and  does  not  divest 
courts  of  equity  of  their  power  over 
the  legal  title  when  vested  In  lofknt 
trustees.  «5 


VARIANCE. 

S&e  COMPLAIITT. 

VENDOR  AND  PURCHASER. 
1.  Of  land. 

1.  Although  a  grantee  of  land  be  not 
shown  to  have  had  express  notice 
of  a  restriction  in  respect  to  the  use 
of  the  property,  contained  in  previ- 
ous deeds,  yet  if  the  conveyances 
under  which  he  holds  refer  to  the 
deeds  in  which  the  restriction  is 
contained,  and  those  deeds  are  re- 
corded, he  will  be  deemed  to  have 
had  notice  of  the  existence  of  such 
restriction  in  the  original  deeds,  and 
of  ito  consequences.  Oibert  v.  Ps- 
t€hr,  488 
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%  Where  Tendeet  have  made  expendi- 
tum  upoD  tbe  premises,  not  only 
In  good  faiih  and  relying  upon  the 
performance  of  tbe  agreement  by 
their  Teodors,  but  in  actual  and  di- 
rect compliance  with  their  own  cov- 
enants in  that  agreement,  the  vendor, 
who  in  unable  to  perform  the  con- 
tract by  giTing  a  good  title,  cannot 
recover  the  possession  of  the  lands, 
without  reifying  those  expendi- 
tures, to  the  vendees.  %b 

8.  If  a  vendor  is  unable  to  make  a 
good  title  to  a  portion  of  the  prem- 
ises, the  vendees  are  entitled  to 
elect  whether  they  will  rescind  the 
contract  in  Mo  and  receive  back 
their  expenditures  under  it,  or  will 
receive  such  a  conveyance  of  the 
whole  property  as  the  vendor  can- 
give,  paying  him  the  price  stipu- 
lated, less  such  deduction  as  may  be 
just,  for  the  defect.  %b 

44  If,  in  such  a  case,  the  vendees  elect 
to  rescind  the  agreement,  in  iato^ 
they  are  entitled  to  be  repaid  the 
amount  which  they  have  expended 
in  compliance  with  its  terms,  in  per- 
manent improvements;  and  that 
sum  will  be  made  a  lien  upon  the 
premisesi  or  its  payment  a  condition 
to  the  surrender  of  the  possession, 
or  tbe  recovery  thereof  by  the  legal 
owners*  ib 

5.  But  if  the  vendees  elect  to  receive 
such  a  titie  as  the  vendor  can  give, 
with  compensation  for  the  defect, 
they  have  the  right  to  ask  for  a 
judgment  to  that  effect.  ib 

6.  The  vendor  cannot  recover  the  pos- 
session of  the  premises,  until  the 
vendees  have  had  an  opportunity  to 
make  their  election,  and  have  it  com- 
plied with,  either  by  the  repayment 
to  tliem  of  their  expenditures,  or  by 
the  payment  of  the  sum  which  shall 
be  fixed  as  the  proper  purchase 
money,  upon  a  tender  of  a  convey- 
ance of  tiie  vendor's  title.  ib 

7.  Purchasers  will  not  be  compelled  to 
take  a  part  only  of  what  they  agreed 
to  buy  as  an  entirety.  ib 

8.  The  compensation  for  the  deficien- 
cy, in  cases  where  a  performance  is 
decreed  in  part,  consists  in  an  abate- 
ment from  the  price  for  tbe  diminu- 
tion in  value  of  the  whole  property 


In  consequence  of  defects  or  loenm* 
brances,  and  not  in  a  deduction  of 
what  may  be  supposed  to  be  a  pro- 
portionate part  of  tbe  whole  price  for 
a  part  not  conveyed  at  all,  with  a 
conveyance  of  the  rseidue  only,   ib 

2.  Of  ckatUU. 

0.  Upon  a  sale  of  molasses,  made  at 
Havana,  by  P.  to  U.  P.  &  Co.  the 
purchasers  agreed  to  pay  the  price, 
on  delivery.  Subsequently,  after  U. 
P.  Sb  Co.  had  become  embarrassed, 
and  at  a  time  when  their  bankruptcy 
was  imminent,  they  obtained  tbe 
delivery  of.  the  molasses  on  board 
their  vessel,  and  procured  a  bill  of 
lading  thereof.  Having  failed,  with- 
out the  knowledge  of  P.,  they  caused 
the  vessel  so  li^en  with  the  prop- 
erty, to  depart  for  New  Tork,  con- 
signed to  M.  T.  &  Co.,  without 
paying  for  the  molasses,  and  upon 
payment  being  demanded,  they  re- 
fused it,  for  want  of  ability.  BM 
that  there  was  sufficient  evidence  of 
the  fhidulent  intention  of  U.  P.  dt 
Co.  to  obtain  tbe  delivery  of  the 
property  without  payment  of  the 
price,  to  require  that  question  to  be 
submitted  to  the  Jury,  in  an  action 
by  P.  against  a  subsequent  pur- 
chaser, to  recover  the  value  of  the 
goods.    Pequmo  v.  Taylor^        876 

10.  BM,  alio,  that  if  tbe  intent  of  tbe 
purchasers  was  fraudulent  (which  it 
was  for  the  jury  to  determine)  then 
the  production  at  the  trial  of  a  note 
given  by  them  at  the  time  of  the 
sale,  for  a  part  of  tbe  price,  and  an 
offer  to  surrender  it,  was  in  season ; 
even  if  it  should  be  found  that  the 
sale  was  partly  upon  credit.  And 
this,  although  the  note  might  have 
been,  at  some  period,  out  of  the 
hands  of  the  plaintiff;  provided  the 
possession  and  exclusive  interest  was 
in  him  at  the  time  of  the  trial      ib 

11.  This  i^  the  rule  where  the  note  is 
that  of  the  fraudulent  vendee,  and 
not  the  note  of  a  third  party.        «5 

12.  BM,  further,  tha«  the  right  of 
stoppage  ti»  tranniu  was  not  in  the 
case;  the  delivery  of  tbe  property 
by  the  vendor  on  board  the  vessel 
of  the  purchasers  having  placed  the 
same  entirely  in  their  dominion,  and 
the  property  having  reached  its  des- 
tination, as  between  the  vendor  and 


▼eodees.  And  the  molaMei  was  not 
in  iranniu,  as  between  them,  on  its 
passage  from  Cuba  to  New  Tork.  i& 

13.  Also  keldf  that  if  the  note  given 
by  the  purchasers  was  purely  an 
accommwiation  note,  and  not  an  ad- 
Tance  upon  the  security  of  the  mo- 
lasses when  delivered;  or  if  the 
purchasers,  at  the  time  the  vendor 
made  his  demand  for  payment, 
waived  a  return  of  the  note;  the 
Jury  would  have  been  justifled  in 
finding  for  the  plaintiff  as  upon  a 
conditional  sale.  But  if  the  note 
was  an  advance  upon  such  terms  as 
to  entitle  the  purchasers  to  claim  the 
right  to  appropriate  so  much  of  the 
price  of  the  molasses  as  would  be 
sufficient  to  meet  the  note,  and  there 
was  no  subsequent  waiver  of  that 
right,  then  the  sale  was  not  condi- 
tional. Thai  the  delivery  must  be 
considered  conditional  as  to  the 
whole  of  the  property,  or  as  to 
none.  t& 

Sm  Agbbbhbnt,  1,  2,  8,  0,  7,  8. 
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WARRANT. 
See  Coxxoir  Schools,  12,  13,  14. 

WEARING  APPAREL. 
See  EzBCVTiON 

WILD  BEASTS, 
See  AvixALgj 

WILL. 

1.  Euewtion, 

1.  One  of  the  subscribing  witnesses  to 
a  will  testified  that  she  saw  the  tes- 
tator sign  his  name,  at  the  end  of 
the  paper;  that  he  then  said  *'we 
want  you  to  sign  this ;"  that  she  did 
sign  her  name  to  a  paper,  in  his 
presence ;  but  did  not  hear  him  say 
that  it  was  his  last  will  and  testa- 
ment ;  that  she  heard  the  other  sub- 
scribing witness  say,  in  the  testator's 


INDEX,  699 

presence,  at  the  time  the  latter  sign« 
ed  the  instrument,  that  it  was  Uie 
testator's  last  will  and  testament; 
but  that  there  was  no  word  or  sign 
of  assent  by  the  testator ;  and  that 
he  was  deaf,  and  in  her  opinion  did 
not  hear  all  that  was  said.  JffM 
that  this  was  not  sufficient  evidence 
of  a  due  pMietUiont  to  authoriae 
the  surrogate  to  admit  the  will  to 
probate.  Baoov,  J.  dissented.  True- 
ieee  of  Tkeoiogieal  Seminaey  of  Au- 
6nr}i  V.  Calhoun,  148 

2.  Notwithstanding  the  failure  of  one 
witness  to  remember  that  all  the 
statute  formalities  were  complied 
with,  if  they  are  proved  by  the  other 
to  have  been  observed,  the  will  will 
be  admitted  to  probate.  ib 


8.  But  before  this  principle  can  apply, 
the  surrogate  must  be  satisfied  that 
the  witness  testifying  to  a  compli- 
ance with  the  requisite  forms  is 
truthftil— that  he  is  telling  the  tran- 
saction precisely  as  it  occurred.  If 
one  witness  undertakes  to  swear  to 
matters  which  the  other  swears  never 
occorred,  it  is  for  the  surrogate  to 
say  which  he  will  beliefe.  %b 

4.  A  testator,  and  three  other  persons, 
M.,  H.  and  0.,  being  together  in  the 
same  room,  the  testator  asked  M. 
if  he  would  witness  his  will,  and  if 
U.  and  C.  would  do  so,  also.  M. 
answering  that  H.  and  C.  bad  said 
they  would,  the  testator  produced 
and  signed  a  paper,  and  declared  it 
to  be  hia  will.  M.  then  signed  the 
attestation  clause;  after  which,  at 
the  request  of  the  testator,  and  in 
his  hearing,  he  asked  H.  and  C.  to 
witness  the  will,  in  these  words: 
''  Mr.  G.  [the  testator]  requests  you 
to  witness  his  will;"  the  testator 
making  no  objection.  The  will  was 
then  signed  by  H.  and  C.  as  wit- 
nesses. Held  that  the  will  was  well 
executed.  Matter  of  proving  the  will 
of  GUman,  864 

6.  An  instrument  is  signed  at  the  end 
thereof  when  nothing  intervenes  be- 
tween the  instrument  and  the  sub- 
scription. Accordingly  hM  that  a 
codicil  was  signed  by  the  subscrib- 
ing witnesses  at  the  end  thereof,  al- 
though there  was  a  blank  space  of 
four  inches  between  the  signature 
of  the  testator  and  the  commence 
meut  of  the  attestation  clause.        ib 


/ 


/* 
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6*  When  the  peraoo  who  drew  a  will 
called  the  sabecribing  witoesses  from 
an  a^ioining  room,  in  the  presence 
and  hearing  of  the  testator,  who  had 
already  affixed  his  signature,  and  re- 
qaeeted  them  to  witness  the  will ; 
(he  testator  seeing  the  witnesses 
come  into  the  room  and  there  sign 
(he  iostmment,  as  witnesses  of  its 
ezecaiion,  he  miaking  no  sign  of  dis- 
sent; HM  that  what  was  said  by 
the  scrivener  must  be  considered  as 
adopted  by  the  testator  as  his  own 
act  and  language;  and  that  there 
was  a  sufficient  acknowledgment 
and  publication  of  the  will,  and  re- 
quest to  the  witoesees.  P9ck  ▼. 
Cbrjf,  77 

2.  Oimdnuiiim  tf^in^  peurhculnr  auu. 

Bee  FUnfd  ▼.  FUek^r,  409. 
SkitWtrt  ▼.  Jdhnmm,  80. 
Tomnmr  ▼.  Tooimf,  698. 

8.  Probate. 

7.  The  decree  of  a  surrogate,  admitting 
a  will  to  probate,  determines  only 
the  sufficiency  of  its  execution.  In 
respect  to  that  question,  the  domieU 
of  the  testator  is  unimportant.  Jfoi- 
ter  of  proving  the  wiU  of  Oilman, 

864 
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.  On  the  settlement  of  the  aocpnnts 
of  an  administrator,  before  thf  snr- 


( 


rogate,  in  1861,  the  adminiatimtor 
offered  himself  as  a  witness  to  show 
what  took  place  between  himself 
and  his  intestate  in  reference  to  Uie 
making  of  a  note,  and  to  show  that 
he  signed  the  note  at  the  request 
and  for  the  benefit  of  the  intestate, 
as  his  surety.  Held  that  under  the 
law  as  it  then  existed,  prerious  to 
the  amendment  of  section  899  of 
the  code,  in  1862,  he  was  a  com- 
petent witness.     BoUon  t.  Smtad^ 

141 

2.  On  a  trial  occurring  in  January, 
1860,  a  defendant  was  not  author- 
ized to  give  evidence  as  a  witness 
in  his  own  behalf,  in  a  suit  brought 
by  an  executor  of  a  deceased  per- 
son, notwithstanding  a  co-defendant, 
united  with  him  in  interest,  had 
been  previously  examined  as  a  wit- 
ness for  the  plaintiffl  Wood  ▼. 
Hunt,  802 

8.  Plaintiib  cannot  be  permitted  to 
depart  from  the  case  made  by  their 
own  complaint,  in  respect  to  the 
unity  of  interest  of  the  defendants, 
and  adopt,  for  the  purpose  of  defeat- 
ing the  application  of  a  defendant  to 
be  examined  as  a  witness  in  his  own 
behalf,  the  case  made  by  the  answer 
of  such  defendant.  tb 

4.  The  code  has  not  so  changed  the 
law  as  to  allow  a  husband  to  examine 
his  wife  as  a  witness,  in  a  case  in 

-.  which  she  is  not  a  party.  WMU  t. 
Staford,  419 
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